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From certified transcripts in our possession. 


SUPREME COURT OF VERMONT. 


FROST 
ve. 
NORTH BRITISH MERCANTILE INS. CO.* 


Where a company incorporated under the laws of a foreign country es- 
tablishes a branch office in the United States, with a board of directors 
and a general manager who has full power to make insurance con- 
tracts, adjust losses and receive premiums without consulting the 
home office, the actions of such manager regarding a policy must be 
regarded as those of the home office; and where it appeared that the 
general agent appointed by such manager was notified by the latter 
that the case was entirely in his hands to act according to his dis- 
cretion, such agent was vested with the powers of the home office. 

A provision that no conditions of the policy could be waived, except by in- 
dorsement, does not apply to waiver of proofs of loss. 

A provision restricting the power of agents to waive proofs of loss within 
sixty days may be waived, and though the policy provides that no 
suit shall be sooner begun, such suit may be brought where liability 
is denied. 

A policy provision that in any matter relating to the insurance, no party, 
unless authorized in writing, shall be deemed the agent of the in- 
surer, may be waived 


Exceptions from Windham County Court. Action by Julius 
O. Frost against the North British & Mercantile Insurance 
Company. From a judgment in favor of plaintiff, defendant 
brings exceptions. 


% Decision rendered, May 18, 1905. 
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E. L. WATERMAN, J. L. MARTIN, and E. W. Grsson, /or 
Plaintiff. 


CLARKE C. Firrs, for Defendant. 


WATSON, J. 

This action is general and special assumpsit upon an insurance 
policy to recover amount of loss by fire. The defendant pleaded 
the general issue and four special pleas in bar. The fourth spe- 
cial plea is that the plaintiff did not, within sixty days after the 
fire, render a proof of loss to the defendant, signed and sworn to 
by the plaintiff, as required by the terms of the policy. In reply 
thereto the plaintift says, in short, that such proof was waived by 
the defendant. The policy contains provisions that within sixty 
days after the fire, unless such time is extended in writing by the 
company, the insured shall render to the company a proof of 
loss, signed and sworn to by him; and that the loss shall not be- 
come payable until sixty days after satisfactory proof of the loss 
required in the policy has been received by the company. At the 
close of the evidence the defendant moved for a verdict upon 
sixteen grounds assigned therefor, and excepted to the overrul- 
ing of the same. It is argued that the motion should have been 
granted upon the last seven grounds assigned, the substance of 
which may be stated thus: That by the undisputed evidence the 
plaintiff did not, within sixty davs after the fire, render a proof oi 
loss to the company, signed and sworn to by him as required; 
that there was no evidence tending to show any waiver of such 
proof on the part of the company; that there was no written 
waiver thereof attached to the policy or indorsed thereon, and 
none introduced in evidence; that the time for filing such proof 
of loss has never been extended in writing by the company, nor 
waived, nor extended, nor forborne by it, or any representative, 
agent or officer thereof; and that by the terms of the policy no 
action can be maintained upon it, and no loss is payable under it, 
until sixty days after due notice, ascertainment, estimate, and 
satisfactory proof of loss has been received by the company in 
accordance with the terms of the policy. 

From the policy itself and other evidence in the case it appears 
that the defendant is a foreign company of London and Edin- 
burgh, established under the laws of the Kingdom of Great 
Britain and Ireland; that the company has a United States 
branch, with its general office in the city of New York. As is 
contended by the defendant, the case shows no correspondence or 
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negotiations with the home office of the company regarding the 
loss; hence it is important to inquire regarding the powers of the 
officers, agents and representatives in charge of this general 
office in New York. It appears that the United States branch 
has in New York a board of directors, a manager, an assistant 
manager and a general adjuster; that the manager is the general 
manager of the company in the United States, in charge of the 
office in New York, and the general adjuster is in charge of the 
loss department, and that all proofs of loss received by the com- 
pany at that office are in his charge and custody. And the evi- 
dence tended to show that general agents were appointed by the 
authorities at that office for the company in other states of the 
Union; also local agents, who are authorized and empowered 
to receive proposals for insurance and to make insurance by 
policies of the company signed by one of its said directors and 
attested by the manager; and that for all purposes of making 
insurance contracts, issuing policies, receiving moneys on such 
contracts, adjusting and paying losses, in the United States, 
those in charge of the general office in the city of New York 
were intrusted with unltinited powers without control or inter- 
ference by the managers oi the home office in London or Edin- 
burgh. The policy to the plaintiff was issued for the company 
by one of its directors and its manager at the general office in 
New York, acting under power of attorney from the company, 
countersigned by the local agents at Brattleboro through whom 
the insurance was made. With such facts established, it would 
follow, as a matter of law, that the actions and doings of the 
managers at the general office of the United States branch per- 
taining to the policy or the loss in question must be considered 
as the acts and doings of the company itself: Hartford Ins. Co. 
vs. Haas, 87 Ky., 531; Hartford Life, etc., Ins. Co. vs. Hayden’s 
Adm’r, 90 Ky., 39; Rivara vs. Queen’s Ins. Co., 62 Miss., 729; 
Phcenix Ins. Co. vs. Bowdre, 67 Miss., 620. The rule recognized 
and quoted in Smith vs. Niagara Ins. Co. (60 Vt., 682), “that the 
powers of an agent are prima facie coextensive with the business 
intrusted to his care, and will not be narrowed by limitations not 
communicated to the person with whom he deals,” is much in 
point here. The house covered by the policy was burned October 
9, 1901. The plaintiff, who has an office in Boston, immediately 
by letter notified ‘Taylor & Son, the defendant’s local agents in 
Brattleboro, that the house was burned. On receipt of this let- 
ter Taylor & Son notified the company at the New York office 
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of the loss, and so stated in their letter to the plaintiff written 
October 11th in reply to his letter of the 9th. The company, by 
its assistant manager at the New York office, notified Ralph S. 
Norton, the general agent of the company residing in Maine, of 
the loss. Norton was the company’s adjuster, and was the sole 
person having in hand the work of the settlement of losses in the 
states of Maine, New Hampshire and Vermont. On October 
14th the company put the matter of the plaintiff's loss entirely 
into Norton’s hands, to do with as his judgment might dictate, 
and thereafter he represented and acted for the company in con- 
nection therewith. Thus, in this matter, Norton was clothed 
with all the powers of the company, and acted in its stead. 
Therein he was made the company’s special agent, with unlimited 
authority. This appears not only from the undisputed testimony 
of Norton, but also from a letter written by the general manager 
to the plaintiff, dated December 20th, saying: “We have been 
fully advised both by our Brattleboro agents as well as our ad- 
juster, Mr. Norton, regarding this loss, and we have hoped that 
a speedy and satisfactory understanding would be arrived at. 
Mr. Norton is thoroughly competent and fair-minded, and there 
should be no difficulty in reaching an understanding with him. 
The matter is entirely in his hands to do with as his judgment 
may dictate, and whatever you two agree upon will be approved 
by this office ;’ and by a letter from the general manager to the 
plaintiff's attorneys, dated December 28th, in which he says, 
“The matter was placed in the hands of our special agent, R. S. 
Norton of Portland, Me., to whom we will refer your letter.” 
The defendant contends that even though it could be said that 
Norton's acts and declarations constitute a waiver of the proof 
of loss, it cannot avail the plaintiff, since the policy provides that 
there can be no waiver by any officer, agent or representative of 
the company, unless it be written upon or attached to the policy. 
In support of this contention we are referred to the case of 
Smith vs. Niagara Ins. Co., before referred to. There the 
policy contained a provision that no officer, agent or representa- 
tive of the company should be held to have waived any of the 
conditions of the policy unless such waiver was indorsed on the 
policy. One Turner was a general agent of the company, having 
supervision of all its affairs, and its adjuster of losses within and 
for the New England States. It was held that, if not an officer, 
he was a representative, of the company, and came within that 
restriction in the policy, which was valid and binding on the 
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parties. But we think the case at bar is distinguishable from that 
case in this regard, consequent on the material difference be- 
tween the limitations in the policies. The policy under consid- 
eration is what is known as the “Standard fire insurance policy” 
of New York and several other states, the last paragraph of 
which reads :— 


This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreements or conditions as may be indorsed hereon or 
added hereto, and no officer, agent or other representative of 
this company shall have power to waive any provision or con- 
dition of this policy except such as by the terms of this policy 
may be the subject of agreement hereon or added hereto, and 
as to such provision and conditions no officer, agent or repre- 
sentative shall have such powers or be deemed or held to have 
waived such provisions or conditions unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this 
policy exist or be claimed by the insured unless so written or 
attached. 


By the terms of the policy certain things render it void unless 
otherwise provided by agreement indorsed on the policy or 


added thereto. Thus the having or subsequently procuring 
other insurance on the same property; the increase of hazard 
by any means within the control or knowledge of the insured; 
if the subject of insurance be personal property, and be or be- 
come incumbered by a chattel mortgage; if a building described 
in the policy, whether intended for occupancy by the owner or 
by a tenant, be or become vacant or unoccupied, and so remain 
for ten days—these and many other things named in the policy 
may be subjects of agreement of waiver so indorsed or added. 
Under the provisions of the paragraph above quoted the power 
of an officer, agent or other representative of the company to 
waive any of the provisions or conditions of the policy is limited 
to such as are so made subject of agreement, and then the power 
does not exist unless the waiver shall be written upon or attached 
to the policy. By the same paragraph all other provisions and 
conditions of the policy are without the power of any officer, 
agent or other representative to waive in any manner, whether 
in writing or otherwise. The waiver of proof of loss is not speci- 
fied in the former class; hence, unlike the Smith Case, it is not 
within the provision requiring a waiver by an officer, agent or 
representative to be written upon or attached to the policy: 
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Quinlan vs. Providence Washington Ins. Co., 133 N. Y., 356; 
Dwelling House Ins. Co. vs. Snyder, 59 N. J. Law, 18. 

The stipulations negativing authority in any officer, agent or 
other representative to waive any provision or condition in the 
latter class are made, however, for the benefit of the company, 
and can be waived by it: Powers vs. New England Fire Ins. 
Co., 68 Vt., 390; Findeisen vs. Metropole Fire Ins. Co., 57 Vt., 
520. And they do not preclude the insured from showing as a 
fact that the officer, agent or representative having in charge the 
adjustment of the loss was invested with the same power; in 
other words, that the restrictions upon him in this respect had 
been removed. This fact proved, such adjuster would have all 
the authority of the company in the settlement of the loss, includ- 
ing the waiver of the specified provisions relating thereto, not- 
withstanding the limitations contained in the policy. Smith vs. 
Niagara Fire Ins. Co. is authority on this point. It was there 
held that the general agent and adjuster, unless restricted in his 
authority, the insured having notice thereof, had all the power of 
the company, in the settlement of a loss, to waive any of the 
conditions of the policy. In Knickerbocker Life Ins. Co. vs. 
Norton (96 U. S., 234) the court, speaking through Mr. Justice 
Bradley, said the policy “also contained an express declaration 
that the agents ot the company were not authorized to make, 
alter or abrogate contracts or waive forfeitures. And these 
terms, had the company so chosen, it could have insisted on. But 
a party always has the option to waive a condition or stipulation 
made in his own favor. The company was not bound to insist 
upon a forfeiture, though incurred, but might waive it. It was 
not bound to act upon the declaration that its agents had no 
power to make agreements or waive forfeitures; but might, at 
any time, at its option, give them such power. The declaration 
was only tantamount to a notice to the assured, which the com- 
pany could waive and disregard at pleasure. In either case, both 
with regard to the forfeiture and to the powers of its agent, a 
waiver of the stipulation or notice would not be repugnant to 
the written agreement, because it would only be the exercise of 
an option which the agreement left in it. And whether it did ex- 
ercise such option or not was a fact provable by parol evidence, 
as well as by writing, for the obvious reason that it could be done 
without writing.” This holding was referred to with approval 
by the same court in a recent case, where it was further said that 
an agent can be given such power, and whether it has been 
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given or not may be shown by parol. Iowa Life Ins. Co. vs. 
Lewis, 187 U. S., 335. See, also, Little vs. Phoenix Ins. Co., 123 
Mass., 380; Hartford Fire Ins. Co. vs. Keating, 86 Md., 130; 
Messelback vs. Norman, 122 N. Y., 578; Bishop vs. Agricultural 
Ins. Co., 130 N. Y., 488. It follows that Norton’s acts and decla- 
rations in the course of the performance of his duties as such 
special agent, respecting the subject-matter he had in hand, 
stand like the acts and declarations of any other agent when 
acting within the scope of his authority, and were proper evi- 
dence to be considered on the question of waiver: Brink & Co. 
vs. Merchants’, etc.. Ins. Co., 49 Vt., 442. This evidence, to- 
gether with other evidence in the case, tended to show a waiver 
of the preliminary proof, and the waiver of such proof is a waiver 
of the condition that no action can be maintained upon the policy, 
and no loss is pavable under it, till a limited time after satis- 
factory proof of loss has been received by the company. In such 
case suit may be brought at once upon the denial of liability, 
although the time limited by the policy after proof may not have 
expired: Norwich & N. Y. Trans. Co. vs. Western Mass. Ins. 
Co., 34 Conn., 561, Fed. Cas. No. 10,363; Williamsburgh Ins. 
Co. vs. Cary, 83 IIl., 453. In overruling the motion for a verdict 
there was therefore no error. 

The defendant submitted twelve different requests to charge, 
but here relies on its exception to the non-compliance with the 
eighth, ninth and twelfth only. Of these the eighth and ninth 
were based upon some of the same provisions of the policy as 
was the motion for a verdict, as above considered, and they were 
properly refused. The exception te the charge regarding the 
waiver of proof of loss that the jury were entitled to treat what- 
ever was done, said or written by the adjuster as done, said or 
written by the company itself, is without force, and has also, in 
effect, been disposed of. Nor was there error in the charge that 
to amount to a waiver of such proof the jury must find that there 
was either an express agreement between the parties to that 
effect, or that there was such a course of conduct on the part of 
the defendant as was reasonably calculated to throw the plaintiff 
off his guard, and lead him to believe that the company did not 
require it. That such preliminary proofs may be dispensed with 
by express agreement, there can be no doubt upon elementary 
principles of written contracts not under seal; for when the 
agreement has been reduced to writing it is competent for the 
parties by subsequent oral agreement to waive, dissolve or an- 
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nul the former agreement, or in any manner to add to or sub- 
tract from, or vary or qualify any of the terms of it: Flanders 
vs. Fay, 40 Vt., 316. No question is made touching the consid- 
eration necessary to support such an agreement. There may 
also be an implied waiver, which may be inferred from the cir- 
cumstances—as when the conduct of the insurers is such as to 
induce delay, or to render the production or correction of the 
proof useless or unavailing, by a distinct denial of liability and 
refusal to pay upon a specific substantive ground, unconnected 
with the proof of loss, before the time had expired within which 
the insured was bound by the terms of the policy to present 
formal proofs (Noves vs. Washington County Mut. Ins. Co., 30 
Vt., 659; Walsh’s Adm’x vs. Vermont Mut. Fire Ins. Co., 54 Vt., 
351; Mosley vs. Vermont Mut. Fire Ins. Co., 55 Vt., 142); or to 
induce in the mind of the insured a belief that no proofs will be 
required, or that those already furnished, though defective, are 
satisfactory and therefore sufficient (2 May on Ins., §§ 468, 460). 
In Findeisen vs. Metropole Fire Ins. Co., before cited, this last 
rule was applied. 

The defendant’s twelfth request was: “That in all matters rela- 
tive to this loss and its adjustment Taylor & Son had no au- 
thority to act for and bind the company, but were, in whatever 
they did about it, the agents of plaintiff.” Taylor & Son were 
defendants’ local agents at Brattleboro. The morning after the 
fire the plaintiff sent them a letter, saying: “I just got word the 
yellow house, so called, was burned last night. I think there is a 
small insurance on it in some company you represent. I do not 
know the particulars. It was occupied at the time.” The body 
of the letter contained nothing more. Thereupon Taylor & Son 
notified the company, and then replied to the plaintiff as follows : 
“We are in receipt of yours of the 9th, and hasten to reply. We 
have notified the company on the risk, the North British & 
Mercantile, and as soon as we hear from them will let you know 
when they will be here to adjust the matter. Trusting this meets 
with your approval, we beg to remain,” etc. On receipt of such 
notice from Taylor & Son the company immediately put the mat- 
ter into the hands of Norton as special agent. As time went 
along, other letters were written by the plaintiff to Taylor & Son, 
making inquiries regarding the settlement of the loss, and Taylor 
& Son communicated either directly or indirectly with the general 
manager, who wrote the plaintiff on December 20th: “We are 
in receipt of vour letter of the 18th with reference to the loss re- 
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cently sustained by you in Brattlebore, Vt. We have been fully 
advised both by our Brattleboro agents as well as our adjuster, 
Mr. Norton, regarding this loss, and we have hoped that a 
speedy and satisfactory understanding would be arrived at,” etc. 
And on December 28th the general manager wrote the plaintiff’s 
attorneys: “This claim was brought to our attention in due 
course by our Brattleboro agents, H. E. Taylor & Son.” While 
it is doubtless true that under their commission Taylor & Son 
were not the agents of the company in matters pertaining to the 
settlement of losses (Smith vs. Niagara Ins. Co., already cited), 
yet there was no reason why the company might not make them 
its agents in those matters in any particular case. Nor does the 
clause in the policy that in any matter relating to the insurance 
no person, unless duly authorized in writing, shall be deemed 
the agent of the company, require a different holding; for this 
clause, if it has any application to matters wholly subsequent to 
the loss—a question which we do not consider—was made for 
the company’s benefit, and is subject to its waiver: Findeisen 
vs. Metropole Fire Ins. Co. Upon the evidence appearing of 
record it cannot be said as a matter of law that the parties did 
not, by their action, treat Taylor & Son in what they did relative 


to the loss and its adjustment as the agents of the company. In 
the circumstances, if material, it was a question for the jury, and 
in ignoring the twelfth request there was no error. 

This disposes of al! the points made in the defendant’s brief, 
and judgmeat is affirmed. 
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SUPREME COURT OF MICHIGAN. 


MICHIGAN MUT. LIFE INS. CO. 
v8. 


BASLER ET AL.* 


A policy payable to the wife, if living, otherwise to their children, is pay- 
able, in case of her previous death, to the child or children surviving, 
and to the issue of a deceased child that survived the wife. Upon 
the death of the wife the interest vested in her surviving children and 
upon one of the latter dying intestate passed to her personal repre- 
sentatives. 


Appeal from Circuit Court, Wayne County, in Chancery. In- 
terpleader suit by the Michigan Mutual Life Insurance Company 
against Julius Basler and Otto Miller and another. From a de- 
cree in favor of defendants Miller and another, defendant Basler 
appeals. 


GEORGE E. NICHOLS, for Appellant, Julius Basler. 

Wo. WISNER TAyYLor, for Appellees, Otto and Ella Miller. 

WILKINSON, Post & OxTosy, for Appellee, Michigan Mut. Life 
Ins. Co. 


Moorg, C. J. 
On the 8th of August, 1870, the complainant company issued 
a $1,000 policy of insurance upon the life of Frank Basler, in 
which it was recited, among other things, that, in consideration 


* * * and of the sum of thirty-three dollars and seventy- 
nine cents to them paid by Francis Basler, 


They issued the policy. It provided :-— . 


And the said company do hereby promise and agree to pay 
the said sum insured at their office, in the city of Detroit, to 
the said assured for her sole use, if living, in conformity with 
the statute, and if not living to the children of the said * * * 


M* 


Frank and Francis Basler * * or their guardian, for their 
use; or, if there be no such children surviving him, then to the 

_ executors, administrators or assigns of the said Frank Basler 
in sixty davs after due notice and satisfactory proof of the 
death of the said person whose life is hereby insured as above, 
all indebtedness for premiums, if any, being first deducted 
therefrom. 


% Decision rendered, May 22, 1905. 
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Francis Basler was the wife of Frank Basler. She died in 
March, 1897, leaving two children of herself and Frank Basler ; 
namely, Julius Basler, appellant, and Martha Basler Miller. Mrs. 
Miller died January 22, 1900, leaving two children, Otto Miller 
and Ella Miller, the other defendants. Frank Basler died Feb- 
ruary 23, 1902, leaving, him surviving, as his heirs, Julius Basler, 
a son, and Otto Miller and Ella Miller, grandchildren. Proper 
proofs of death were delivered to complainant, and its liability 
became fixed to pay $1,000 to the persons entitled thereto. Julius 
Basler makes claim to the entire $1,000 on the ground that he 
was the only surviving child of the said Frank Basler at the time 
of his death. Otto Miller and Ella Miller claim that, as children 
of Martha Basler Miller, they are entitled to $500. May 9, 1902, 
complainant paid to Julius Basler $500, and refused to pay any 
further sum, because of the claim made by Otto Miller and Ella 
Miller. May 13, 1902, complainant filed a bill of interpleader for 
the purpose of settling the rights of the parties to the fund, and 
paid the money into court. A decree was entered wherein it was 
determined that the $500 remaining in the hands of the register 
in chancery, less certain costs, be paid to Julius R. Peterson, 
administrator of Martha Basler Miller’s estate, to be by him paid 
to the defendants Otto Miller and Ella Miller. From this decree 
Julius Basler appeals. 

In considering this case, it is important to bear in mind that 
the policy was not issued by a fraternal society, but by a stock 
company. The appellant claims that the word “children,” as 
used in this policy or contract, means issue of the first degree, 
and does not and was not intended to include grandchildren, and 
is not and was not intended to be synonymous with “heirs,” 
“issue,” or words of inheritance. He insists that a true construc- 
tion of his father’s intention in taking out this policy is stated in 
the language of the brief: “If my wife survives me, she is to 
have the whole of the sum insured. If not, my children, if they 
survive me, shal]l have it. If they do not, and neither of them 
survive me, it shall form part of my estate, and be divided accord- 
ing to the laws of the state of Michigan. It is my design to pro- 
vide for my wife and my chiidren, and none others, through the 
instrumentality of this policy.” Counsel cite in support of this 
contention a good many cases, and rely particularly upon Lane 
et al. vs. De Mets, 59 Hun, 462; U.S. Trust Co. vs. Life Ins. Co., 
115 N. Y., 152; and Walsh vs. Life Ins. Co., 133 N. Y., 408. On 
the part of the appellees it is insisted: “The policy is to be con- 
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strued as a contract made between Mrs. Basler and the com- 
pany for the benefit of the party or parties named therein as 
beneficiary or beneficiaries, which vests in the beneficiary certain 
rights, which neither the insured nor the insurer have power to 
destroy or abridge without the consent of the given beneficiary 
or beneficiaries.” ‘That “upon the death of Francis Basler the 
right to payment became vested in her daughter, Martha Basler 
Miller, and in her son, Julius Basler, brother and sister. This 
vested interest in the policy was so vested in Martha Basler Mil- 
ler that it became part of her estate upon her death, and therefore 
passed—she dying intestate—to her personal representatives.” | 
Counsel cite in support of this contention Ins. Co. vs. Palmer (42 
Conn., 60); Ins. Co. vs. Dunham (46 Conn., 79); Conn. Mut. Life 
Ins. Co. vs. Fish (59 N. H., 126); Smith vs. Ins. Co. (68 N. H., 
405); Millard, Adm’r, vs. Brayton (Mass., 59 N. E., 436; In re 
Estate of Conrad (89 Iowa, 396); and the case cited by counsel 
for appellant (U. S. Trust Co. vs. Life Ins. Co. (115 N. Y., 152), 
and Michigan cases which will be mentioned later. An examina- 
tion of the many cases cited by counsel shows a want of uni- 
formity in the decisions. It would profit no one to attempt to 
analyze and harmonize these varying decisions. While the pre- 
cise question involved here has not been passed upon by this 
court, we think the principle for which the appellees contend has 
been established as stated by the trial judge in Voss vs. Life 
Ins. Co., 119 Mich., 161. See, also, Lockwood vs. Life Ins. 
Co., 108 Mich., 334; Voss vs. Life Ins. Co., 131 Mich., 597. 
The decree is affirmed, with costs. 
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SUPREME COURT OF LOUISIANA. 


CITY OF LAKE CHARLES 
v8. ( 


EQUITABLE LIFE ASSUR. SOC. 
OF UNITED STATES.* 


The contract of insurance is completed at the place where the policy is 


delivered and the first premium collected. 


A person who is obligated to solicit insurance for a particular company, 
and to abstain from soliciting insurance for any other company, is an 
agent, and not a broker. 


Where the functions of such a person consist in soliciting the insurance, 
receiving the application for insurance, forwarding same, receiving 
in return the policy, and delivering same and collecting the first pre- 
mium, he must be held to be an agent, and not a mere drummer, in 
the ordinary sense of that term. 


The operations of such an agent constitute a ‘doing and conducting of 
an insurance business,’ within the terms of an ordinance levying a 
license for the doing and conducting of an insurance business through 
an agency, of whatsoever kind. 


A separate license may be exacted of a foreign insurance company by 
every municipality within whose limits it does and conducts an in- 
surance business. 


And such company will not be relieved from the liability for such license 
by prooi that it has already paid to the city of New Orleans a license 
predicated upon the business done by it throughout the state. Pay- 
ment to a person other than the creditor does not extinguish the debt. 


Action by the city of Lake Charles against the Equitable Life 
Assurance Society of the United States. Judgment for defend- 
ant was affirmed by the Court of Appeal, and plaintiff applies for 
certiorari or writ of review. 


TERRIBERRY & BUTLER (WINSTON OVERTON, of Counsel), for 
Applicant. 
FARRAR, JONAS & KRUTTSCHNITT, for Respondent, 


Provosty, J. 

The city of Lake Charles demands the payment of a license of 
the defendant society, the Equitable Life Assurance Society of 
the United States, a New York corporation, whose home is the 
city of New York, but which is doing business in this state 
through the firm of Wisdom & Levy, its state agent, duly con- 
stituted in accordance with the state statute requiring foreign 
insurance companies doing business in this state to appoint an 
agent for the purpose of service of process, and for all purposes 

% Decision rendered, May 8, 1905. Syllabus by the Court. 
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connected with licenses and taxation, and through local sub- 
ordinate agents employed by Wisdom & Levy to solicit business 
in its behalf. 

The subordinate agent for the city of Lake Charles is the firm 
of P. Jacobs & Sons. This firm carries on a general insurance 
agency or brokerage business, but, under the terms of its con- 
tract with Wisdom & Levy, it is obligated affirmatively to 
solicit business for the defendant society, and negatively not to 
solicit business for any other company. Whether it advertises 
itself as the agent of the defendant society, and advertises its 
place of business in Lake Charles as being also the place of busi- 
ness of the defendant society, the record does not show. The 
contract recites that it is the agent of Wisdom & Levy, solely, 
without any contractual relations with the defendant society. 

Every insurance contpany doing business in this state is re- 
quired to make to the Secretary of State on or before the Ist 
day of March of each year a report, signed and sworn to by its 
president and its secretary, giving in detail the amount and 
character of the business done by it in this state in the year end- 
ing on the 31st day of December preceding. The amount of the 
license to be paid by the company for the current year is required 
to be computed from this report. The law is silent in regard to 
whether insurance companies shall pay but one state and one 
municipal license for all the business done by them in the state, 
or shall be subject to local licenses, like other business concerns. 
But it does authorize the municipalities of the state to impose a 
license upon any “business” upon which the state imposes a 
license: Section 16, Act No. 171, p. 417, of 1898. 

Before the demand for this license had been made on the de- 
fendant society, it had paid in the citv of New Orleans a state and 
a municipal license predicated upon the business done by i 
throughout the state in the preceding year. 

Whatever business the defendant society does in Lake Charles 
through the intermediary of P. Jacobs & Sons is done in the 
manner following: P. Jacobs & Sons solicit the business, re- 
ceive the application for insurance and transmit it to Wisdom & 
Levy, in New Orleans, who in turn transmit it to the society, in 
New York. The society, if the application is accepted and a 
policy is issued, sends the policy to Wisdom & Levy, who trans- 
mit it to FP’. Jacobs & Sons for delivery to the applicant and col- 
lection of the first premium. The medical examination is made 
in Lake Charles. 
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In behalf of plaintiff it is contended that the defendant society 
is doing an insurance business in the city of Lake’ Charles 
through P. Jacobs & Sons, as its agents, and that under the ex- 
press terms of the license ordinance of the city the defendant 
owes the license. 

In behalf of defendant it is contended that all the business 
done by defendant in Louisiana has been done in the city of New 
Orleans by Wisdom & Levy; that P. Jacobs & Sons are not the 
agents of defendant, but of Wisdom & Levy, and are mere soli- 
citors of business, not to be differentiated from ordinarye drum- 
mers; that, even if any direct relation existed between defend- 
ant and P. Jacobs & Sons, still defendant would not owe the 
license, because P. Jacobs & Sons are brokers, and under the 
decisions of this court in the case of New Orleans vs. Rhenish- 
Westphalian Lloyds et al. (31 La. Ann., 781), and New Orleans 
vs. Virginia, etc., Co. (33 La. Ann., 10) a foreign insurance com- 
pany does not owe a license for business done through a broker ; 
that finally, as an efiect of the laws requiring the insurance com- 
panies to report yearly to the Secretary of State the amount of 
their business in the preceding vears, and requiring the license 
to be predicated on that report, no more than one municipal 
license can be demanded of a foreign insurance company in this 
state, and not elsewhere than at the domicile of its state agent. 

The court has concluded that defendant owes a license, but 
that, from the business shown to have been done, the amount of 
the license due is only $25. 

Under the terms of the ordinance, a license is due by every 
insurance company doing or conducting a life insurance business 
in the city of Lake Charles through an “agency of any kind 
whatsoever.” 

Now, there is certainly an insurance business done in Lake 
Charles by P. Jacobs & Sons for somebody. They solicit insur- 
ance, receive applications for insurance, forward same, receive 
the policies in return, deliver same and collect the first premium. 
They inaugurate the contract and consummate it. That the 
contract of insurance is completed at the place where the policy 
is delivered and the first premium collected has become familiar 
law: May on Ins., § 66; Equitable Life Assur. Soc. vs. Pettus, 
140 U. S., 231, 11 Sup. Ct., 822, 35 L. Ed., 500; Grevening vs. 
Washington Life Ins. Co., 112 La., 879, 36 South., 790. 

The business thus done is not that of Wisdom & Levy. They 


are not insurers. No one is solicited to enter into a contract of 
Vou. XXXV.—2. 
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insurance with them. They issue no policies, and any premiums 
that are collected and transmitted do not belong to them. It is 
defendant who is the insurer, and whose business is being done. 

The stubborn fact that the business is that of defendant, and 
not of Wisdom & Levy, cannot be obscured or spirited away 
by the verbiage of the sub-contract. It remains and stands out, 
no matter how much the sub-contract may recite, that P. Jacobs 
& Sons are to be solely the agents of Wisdom & Levy, with no 
contractual relation with defendant. 

It may be well to mention that even to that part of the contract 
regulating the private relations between the agent and the sub- 
agent defendant is to some extent privy, since the contract was 
entered into subject to defendant’s approval, and stipulates in 
defendant’s favor the right to pay to the sub-agent and charge 
to the agent any amount the agent might be found to owe the 
sub-agent. 

Whether defendant would be exempt from the license if it 
were found that P. Jacobs & Sons were mere brokers or drum- 
mers is a question unnecessary to be considered, since the court 
finds that P. Jacobs & Sons, in their relation with defendant, are 
not brokers or drummers. 

They ceased to be brokers and became agents the moment 
they bound themselves to solicit business for one principal in 
particular, to the exclusion of ali others: A. & E. E. of L., vol. 
76, p. 970; State of Louisiana and City of New Orleans vs. New 
Eng. Ins. Co., 43 La. Ann., 133; New Orleans vs. Rhenish-West- 
phalian Lloyds, 31 La. Ann., 781; N. O. vs. Virginia Ins. Co., 33 
La. Ann., 10; State vs. Woods, 40 La. Ann., 175. 

They would be drummers if they restricted their ministry to 
the mere soliciting of the insurance: A. & E. Ency. of L., vol 6, 
p. 224; State vs. Chapman, 35 La. Ann., 75. The drummer 
solicits the business, and secures an order which is filled else- 
where. When he is acting for a merchant, he inaugurates the 
contract of sale, and the contract is consummated elsewhere by 
the setting apart and appropriating of the goods to the contract: 
State vs. Shields, 110 La., 547. But P. Jacobs & Sons, as already 
stated, preside both at the inception and the completion of the 
contract. They solicit the business, and complete it by the deliv- 
ering the policy and collecting the premium. 

The contention that only one state and one municipal license 
can be demanded for all the business done in the state was passed 
on adversely in the case of New Orleans vs. Liverpool & London 

s 





1906. ] Masonic Life Ass'n vs. Pollard’s Guardian. 19 


& Globe Ins. Co. (52 La. Ann., 1904), and is in direct opposition 
to section 16 of Act. No. 171, p. 417, of 1898, by which the sev- 
eral municipalities of the state are authorized to levy the same 
license which the state levies. The ordinance in this case is a 
copy of section 8 of Act. No. 171, p. 396, of 1898, and hence levies 
precisely the same license that the state levies, with the sole 
difference that the amount of each is regulated by the amount 
of business done within the jurisdiction of the authority levy- 
ing it. . 

It is unfortunate that defendant should have to pay twice, but 
payment to the city of New Orleans cannot destroy the right of 
the city of Lake Charles. A debt is not extinguished by pay- 
ment to the wrong person. Defendant was charged with notice 
of this liability to the city of Lake Charles, and should have paid 
that much less to the city of New Orleans. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the Court of Appeal be set aside, and that there be judg- 
ment in favor of the city of Lake Charles and against the defend- 
ant the Equitable Life Assurance Society of the United States, 
for the sum of $25 and all costs. 


COURT OF APPEALS OF KENTUCKY. 


meets” LIFE ASS’N OF WESTERN 
NEW YORK 


v8. 


POLLARD’S GuUARDIAN.* 


The policy provided that it should be void in case of suicide within three 
years, 

Held, That where the facts were consistent with the theory of suicide or 
the reverse, the presumption is against suicide. 


Held, That where it is shown that the self-destruction was intentional 
while the insured was mentally sound, it can not be presumed that 
the act was not intentional or due to insanity which deprives the mind 
of its knowledge of the probable effect of the act upon life. 

Held, That if the insured intentionally took his life when his mind was 
so far gone as to render him unconscious that he was doing so, the 
act will be regarded as accidental. But conversely, if he had mind 
enough to know the probable result of the act and it was intentional 
it is within the provision of a policy clause against suicide. ; 


paceman aaa 
% Decision rendered, Oct. 31, 1905. 
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Appeal from Circuit Court, Trigg County. Action by Annie 
Pollard’s guardian against the Masonic Life Association of 
Western New York. From a judgment in favor of plaintiff, de- 
fendant appeals. 


Harry D. WILLIAMS and BREATHITT & CRENSHAW, /or 
Appellant. 

J. W. KELLY, JAMES B. GARNETT, and R. A. BURNETT, /or 
Appellee. 


O’REAR, J. 

This is an action on a policy of life insurance. Appellant in- 
sured the life of N. B. Pollard in the sum of $2,000. One of the 
conditions named in the policy upon which it was to be avoided is, 
if the insured should “die by his own hand or act, sane or insane, 
within three years from the date of issue of this certificate, then 
this agreement shall cease and be of no effect.” Within three 
years from the date of the policy the assured killed himself. The 
act occurred in his office in the town of Cadiz, in the presence of 
one person, and so nearly in the presence of at least two others 
that they saw his body before it had fallen after the fatal shot was 
fired into his head. N. B. Pollard was at the time sheriff of 
Trigg County. ‘The suicide occurred on December 2, 1901. At 
the previous October term of the fiscal court of Trigg County he 
had failed to complete the settlement of his accounts as sheriff, 
and a called term of the fiscal court was to be held on that day, 
December 2d, to complete the settlement. The commissioner 
appointed by the court had reported a deficit amounting to sev- 
eral thousand dollars in the accounts of the sheriff. As a matter 
of fact, as was shown by the judgment in favor of the county 
against the sureties of N. Bb. Pollard as sheriff, subsequently ren- 
dered, he was in default to the county about $2,300. It also 
appears that he was at the time a candidate for the office of 
county court clerk of Trigg County. About a week before his 
death he handed his life insurance policy and his will to a friend, 
to be deposited in his vault, with the request that “if anything 
happened to him,” he wanted this friend to see that his children 
got those papers for the benefit of them. Nothing in the actions 
of Pollard had indicated any mental derangement then. He was 
about his business as usual. On the morning of the suicide he 
transacted business with a number of persons. He collected 
taxes and gave receipts therefor. He wrote business letters and 
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mailed them, and inclosed checks; one of $4,000 being inclosed 
to the State Auditor in payment of the state revenue collected by 
him as sheriff. He deposited about $1,400 in bank that morning. 
In all he did, and in all he said, so far as the record discloses, he 
was in full possession of his mental faculties. His domestic rela- 
tions were pleasant. He had no disease, nor was there any sick- 
ness or other cause of disturbance in his family, so far as the 
record shows. After completing certain business transactions, 
including those above mentiondd, and shortly before the hour at 
which the fiscal court was to convene to complete his settlement, 
he deliberately shot himself through the head; at least, such is 
the inevitable conclusion from the proof in this case, all of which 
is one way. ’ 

At the conclusion of the evidence appellant asked that the jury 
be peremptorily instructed to find for it. But the motion was 
overruled. This was error. The law presumes every man to 
be sane until the contrary is shown. Likewise the law indulges 
a presumption against suicide as being unnatural and immoral. 
But presumptions of this nature are indulged necessarily in the 
absence of proof. When the evidence shows and the fact is that 
the act of suicide was committed when the person was in sound 
mind, no presumption whatever can be indulged. It ceases to be 
a presumption and becomes a proven fact. Where the dead body 
is discovered in the presence of the implement of death, and the 
surroundings are such as admit of the conclusion either that it 
was self-inflicted or not, or was intentionally done or not, the 
evidence being wholly circumstantial, then the presumption 
against suicide, that is, intentional self-destruction, applies. 
Where, however, there are eye-witnesses to the occurrence whose 
testimony established the fact to be that the act was intentional, 
that the person was in a normal condition of mind, that he was 
not insane, that the motive probably influencing his action was 
the fear of disgrace, or of punishment for some past act, about to 
be disclosed, or which had been recently discovered, then it 
would be illogical and contrary to the judgment and observation 
of mankind to say that the act was to be presumed in law to have 
been unintentional or the result of that insanity which deprives 
the mind of its knowledge of the probable effect of the act upon 
life. When all the evidence is one way, the natural result of 
which is to establish a fact in controversy, there is nothing to be 
submitted to the jury, as only controverted propositions are sub- 
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mitted to them; that is, propositions about which there is a con- 
flict in the evidence. 

The court instructed the jury in this language: “The court 
instructs the jury that they will find for plaintiff the sum of 
$2,000, with interest from the 2d day of April, 1902, unless they 
shall believe from the evidence that the insured, N. B. Pollard, 
intentionally took his own life, and that at the time he did so he 
had sufficient mind to contemplate the consequences of the act 
resulting in his death, in which cdse they will find for the defend- 
ant.” The instruction is erroneous. On the contrary, the law is 
that if the insured intentionally took his own life, at a time when 
his mind was so far gone as to render him unconscious that he 
was taking his life, the act will not be deemed his, but will be 
regarded in law as an accidental killing. The converse is equally 
true—that although his mind may have been deranged, still if he 
had mind enough to know that the act would probably result in 
his death, and if he inflicts it with that intention, it is his act in 
law, for which the company is not responsible under the clause 
of this policy: Mut. Ben. Life Ins. Co. vs. Daviess’ Ex’r, 87 Ky., 
541; Manhattan Life Ins. Co. vs. Beard, 112 Ky., 455; Supreme 
Council vs. Heineman (Ky.), 78 S. W., 406; Bigelow vs. Berk- 
shire Life Ins. Co., 93 U. S., 284. 


Wherefore the judgment is reversed, and cause remanded, 
with directions to grant appellant a new trial under proceedings 
not inconsistent herewith. 
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SUPREME COURT OF ILLINOIS. 


FREUND 
v8. 


FREUND.* 


All stipulations in a New York policy of life insurance must yield to the 
provisions of the state statute; this is by implication a part of the 
policy, and where such statute requires the consent of the company 
to a change of beneficiaries it is controlling upon the assured. 

Where the policy provides that the change of beneficiary shall be made 
by the insured in writing ‘‘and shall not take effect until indorsed on 
this policy by the company at the home office’; such stipulation con- 
stitutes a plain and clear contract between the parties and should be 
enforced as made. 

Where both the provisions of the statute and of the policy provide, that a 
change of beneficiary can be made, only by indorsement on the policy 
by an officer of the company; the mere furnishing of blanks by a 
local agent, to be forwarded as notice of change, effects no such re- 
sult, either in law or equity. 

The rights of the beneficiary under an insurance policy depend upon the 
facts, as they existed at the time of the death of the assured, becoming 
vested at that date, and any attempted appointment in favor of an- 
other, not made in accordance with the statute and the contract, is 
void and of no effect. 

An insurance company can perform no act that will amount to a waiver of 
the conditions of its policy, against the beneficiary, after his rights 
have vested upon the death of the assured. 

The mere fact that an insurance company pays money into court to be 
disposed of as the court shall direct between rival claimants, in no 
sense operates as a waiver of any of the vested rights of the true 
beneficiary which accrue by reason of the death of the assured. 


Appeal from Appellate Court, First District. Bill of inter- 
pleader by the New York Life Insurance Company against Henry 
Freund and another and Bertha Freund. From a judgment of 
the Appellate Court, reversing the decree rendered by the Su- 
perior Court, defendants. Henry Freund and another appeal. 

This is a bill of interpleader filed on July 17, 1902, in the Su- 
perior Court of Cook County by the New York Life Insurance 
Company against appellants and appellee, setting forth that on 
June 10, 1901, the New York Life Insurance Company of the state 
of New York issued a policy of insurance upon the life of Josef 
Freund of Chicago in the sum of $5,000, payable to Bertha 
Freund, the wife of the insured, or to such other beneficiary as 
may have been duly designated at the home office of the com- 


* Decision rendered, Oct, 24, 1905. 
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pany in the city of New York, immediately upon receipt and 
approval of proofs of the death of Josef Freund, the insured, oi 
Chicago, Cook County; Ill.; that on January 10, 1902, by written 
notice to the company, the insured changed the beneficiary in the 
policy to Karl Freund, his son; that afterward, on January 22, 
1902, by written notice to the company, the insured changed the 
beneficiary in said policy to Bertha Freund, his wife, the first 
beneficiary ; that afterward, on May 16, tg02, by written notice 
to the company, the insured changed the beneficiary to Karl 
Freund, his son; that afterward, on June 16, 1902, the insured 
presented the policy at the ‘office of the New York Life Insurance 
Company in Chicago, together with another written statement 
or order of change, changing the beneficiary in the policy to Ber- 
tha l’reund, his wife; that on June 17, 1902, Josef Freund died, 
and the policy ripened into a claim against the company by his 
death for $4,891.30, $108.70 being due to the company for pre- 
miums ; that the complainant life insurance company is willing to 
pay said sum to the parties entitled to the same; that appellee, 
the wife of the deceased, claims the payment of said fund to her 
as beneficiary, and that the appellants, as legally appointed 
guardians of the estate of the minor child, Karl Freund, claim 
said sum as belonging to said minor, and not to Bertha Freund. 
The bill asks that the sum be brought into court to be applied 
as the court shall direct, etc. The bill prays that the defendants 
may interplead, and settle, and adjust their demands between 
themselves; the complainant agreeing to pay said sum to such 
of the parties as the court may decree that it rightfully belongs 
to. The bill was answered by Pertha Freund, claiming the fund 
in her own right, and by the appellants, as guardians of the minor 
child, claiming the fund for him. The company paid the money 
into court. On April 4, 1903, the Superior Court entered a de- 
cree finding that the iund belonged to appellants, as guardians of 
the estate of the minor, and ordering that the money be paid to 
them, and that the company, the complainant below, be dis- 
charged and released from further liability, and the suit be dis- 
missed as to the appellee for want of equity, and denying all 
relief praved. An appeal was taken from the decree of the Su- 
perior Court to the Appellate Court for the First District, where 
the decree below was reversed, and the Appellate Court entered 
a judgment, reversing the decree of the Superior Court, and re- 
manding the cause to that court, “with directions to that court 
to enter a decree awarding the fund mentioned in the bill to 
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Bertha Freund individually.” The present appeal is prosecuted 
from the judgment so entered by the Appellate Court. 


MAX ROBINSON, for Appellants. 
CASTLE, WILLIAMS, & SmiruH (Arista B. Williams, of counsel), 
for Appellee. 


MAGRUDER, J. (after stating the facts). 

The question in this case is whether the fund in controversy 
belongs to the appellants, as guardians of the estate of the minor 
child, Karl Freund, son of the deceased, Josef Freund, the in- 
sured party named in the insurance policy, or whether it belongs 
to the appellee, Bertha Freund, the widow of the deceased, Josef 
Freund. 

The instrument of insurance in this case was a policy of insur- 
ance issued by the New York Life Insurance Company, and not 
a benefit or endowment certificate. The matter to be determined 
is whether the last change of the beneficiary, attempted to be 
made by the insured party on June 16, 1902, was valid, and had 
the effect of making the wife the beneficiary, or whether the son, 
who was theretofore the beneficiary, still remained so after the 
death of the insured on June 17, 1902. The laws of New York— 
the state where the contract of insurance was made—were in- 
troduced in evidence, and section 211 in the article on insurance 
in the Code of New York (Laws 1892, p. 2015, c. 690) is as fol- 
lows: “Membership in any such corporation, association or 
society shall give to any member thereof the right at any time, 
with the consent of such corporation, association or society, to 
make a change in his payee or payees, or beneficiary or bene- 
ficiaries, without requiring the consent of such payee or bene- 
ficiaries.” ° 

The policy of insurance upon the life of Josef Freund for $5,000 
contained the following provisions :— 


Change of Beneficiary.—The insured may at any time during 
the continuance of this policy, provided the policy is not then 
assigned, change the beneficiary or beneficiaries by written no- 
tice to the company at its home office, accompanied by this 
policy, such change to take effect on the indorsement of the 
same upon the policy by the company. If there is no benefi- 
ciary living at the death of the insured, the amount then in- 
sured by this policy shall be paid to the executors, adminis- 
trators or assigns of the insured, 


Etc. 
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General Provisions of Policy —No. 1. Only the president, a 
vice-president, the actuary, or the secretary has power in be- 
half of the company to make or modify this or any contract of 
insurance, or to extend the time for paying any premiums; and 
the company shall not be bound by any promise or representa- 
tion heretofore or hereafter given by any person other thau 
the above. 


Indorsed on the policy, also, was the following :— 


Each selection, change, or revocation of a selection shall be 
made by the insured in writing, and shall not take effect until 
indorsed on this policy by the company at the home office. 

The first written notice, signed by the insured, Josef Freund, 
at Chicago, on January 10, 1902, and addressed to the insurance 
company at Broadway, N. ¥., recites as follows »— 

The beneficiary under the accompanying policy, * * * in 
accordance with the change of beneficiary clause thereof, is 
hereby changed from Bertha Freund, wife, to Karl Freund, 
son. The policy is not now assigned. 

There was a witness to this written notice of change, and it 
was forwarded from the branch office at Chicago to the home 
office in New York on January 11, 1902. The next notice, signed 
by the insured, dated at Chicago, January 22, 1902, and addressed 
to the insurance company, was of the same tenor and effect, and 
changed the beneficiary from Karl Freund, son, to Bertha 
Freund, wife, and was forwarded from the branch office in Chi- 
cago to the home office in New York, and received by the latter 
on January 24, 1902. The third written notice, signed by the 
insured and dated May 16, 1902, witnessed and addressed to the 
insurance company, was of like tenor and effect, except that the 
beneficiary was changed from Bertha Freund, wife, to Kari 
Freund, son, and was forwarded from the Chicago clearing house 
of the company to New York, and received in the latter city by 
the home office on May 19, 1902. The company at its home 
office in New York, upon receiving the first notice of change 
dated January 10, 1902, made a written indorsement upon the 
original policy of that date, signed by its assistant secretary, in 
the following words :— 


By written notice to the company the insured has changed 
the beneficiary of this policy to Karl Freund, his son. 


After the receipt at its home office in New York of the second 
notice of change dated January 22, 1902, the company made a 
written indorsement upon the original policy, signed by its as- 


sistant secretary, as follows :— 
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By written notice to the company, the insured has changed 
the beneficiary of this policy to Bertha Freund, his wife. 

After the receipt of the third notice of change dated May 16, 
1902, by the company at its home office in New York, it made a 
written indorsement upon the policy, signed by its assistant sec- 
retary, in the following words :— 

By written notice to the company, the insured has changed 
the beneficiary of this policy to Karl Freund, his son. 

It is conceded that by the written notice of May 16, 1902, and 
by the written indorsement of that day upon the original policy 
as above set forth, Karl Freund, the son, was made, under the 
terms of the policy, the beneficiary then entitled to the fund. 
Upon the death of the insured, Josef Freund, Karl Freund was 
the legal beneficiary and entitled to the fund, unless the next 
change, sought to be made on June 16, 1902, was effectual in 
making the appellee, wife of the insured, the real beneficiary. 
When the deceased Josef Freund, the insured party, took the 
policy to the local office of the company in Chicago and left there 
the written notice dated June 16, 1902, signed by himself, for a 
change of beneficiary from Karl Freund, son, to Bertha Freund, 
wife, he received the following receipt :— 


Chicago, Ill., 6/16/1902. 1118 New York Life Building. 
Received of Josef Freund the papers listed below for trans- 
mission to the New York Life Insurance Company for a change 
of beneficiary. Policy No. 3,157,265. F. A. Jackson, per Hunt, 
Cashier. 


As has been before stated, the assured died on the next day; to 
wit, June 17, 1902. The policy and the written notice of June 16, 
1902, were forwarded from the Chicago clearing house branch 
office by F. A. Jackson, cashier, on June 19, 1902, two days after 
the death of the assured, and were received at the home office in 
New York on June 21, 1902. But no indorsement was made 
upon the policy, such as was made when the other changes al- 
ready indicated were requested by the assured. That is to say, 
no indorsement of the written notice, given by the assured, dated 
June 16, 1902, was ever made by the company at its home office 
or anywhere else upon the original policy. The position of the 
appellants is that, under the statute of New York, the assured 
Josef Freund had no right to change the beneficiary in the policy 
without the consent of the company; that such consent, under 
the terms of the policy, could only be indicated by an indorse- 
ment on the policy by the company at the home office, and could 





28 Insurance Law Journal. [Jan., 


only take effect when the indorsement of the same upon the 
policy was made by the company at its home office; and that in 
this case, as this was not done in the matter of the attempted 
change of the beneficiary from the son to the wife on June 16, 
1902, the latter had no right to claim the fund. On the contrary, 
the appellee’s claim is that, under the terms of the policy, the 
assured had the right to change the beneficiary, and that inas- 
much as he went to the company’s office in Chicago on June 16, 
1902, and left a written notice of a change of beneficiary from 
the son to the wife, and at the same time left the original policy 
there for the purpose of having it transmitted to the home office 
in New York, he did all that he could do, or was required to do, 
in order to change the beneficiary, and that, although he died 
before the company acted upon the last notice of change, yet that 
equity will decree that to be done which ought to be done, and 
will act as though the change was complete, and that for this rea- 
son the wife, appellee herein, is entitled to the fund in question. 
First. It is said by counsel for the appellee that there is noth- 
ing in the insurance policy issued to Josef Freund which required 
the consent of the company to the change of the beneficiary. It 
is true that in the policy itself, which is the contract between the 
company and the assured, there are no express words requiring 
the consent of the company; but the statute of the state of New 
York provides in substance that the assured shall have “the right 
at any time with the consent of such corporation, association or 
society to make a change in his payee or payees, or beneficiary 
or beneficiaries without requiring the consent of such payee or 
beneficiaries.” This provision of the New York statute, being 
section 211 of the article on insurance in the New York Code, 
which is admitted to have been in force in New York when the 
policy here in question was issued, became a part of the contract, 
embodied in the policy by implication,with the same effect as if 
it had been embodied in the policy itself: Havens vs. Fire Ins. 
Co., 123 Mo., 417, 27 S. W., 718, 26 L. R. A., 107, 45 Am. St 
Rep., 570; Christian vs. Insurance Co., 143 Mo., 460, 45 S. W., 
268; Ritchie vs. Home Ins. Co. (Mo. App.), 78 S. W., 342. All 
stipulations of the policy must yield to the statute: Havens vs. 
Fire Ins. Co., supra. Inasmuch, therefore, as the provision of 
the New York statute thus quoted is by implication a part of the 
policy or contract, this policy is to be regarded as one which 
requires the consent of the company to the change, the same as 
though the provision of the statute was written into the policy 
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itself. In addition to the fact that the consent of the company 
was thus required, the policy provides that the change of benefi- 
ciary shall be made by the insured in writing, 

And shall not take effect until indorsed on this policy by the 

company at the home office. 

Evidently the policy or contract, in recognition of the require- 
ment of the statute as to consent, provides for an indorsement 
upon the policy by the company at the home office, as evidence of 
the company’s consent to the change of the beneficiary. This is 
a plain and clear contract between the company and the assured, 
and we see no reason why the contract is not valid and should 
not be enforced as made. The proof in this case shows clearly 
and without dispute that the company never did give its consent 
to the change of the beneficiary from the son to the wife, as at- 
tempted to be made by the writing of June 16, 1902, and that the 
company never did make the indorsement required by the con- 
tract upon the policy at its home office, or at any other place. 
Therefore the change did not take effect. 

It is said, however, that the printed forms, dated as of the 
respective dates already indicated, upon which the assured 
directed that the changes be made, were prepared by the com- 
pany and furnished to the assured by the company, and that these 
printed forms by their terms indicate that ,as soon as the insured 
signed one of them, the consent of the company to the change 
was thereby indicated. We cannot concur in this view. The 
printed forms, signed by the insured, and by which he made 
known to the company his intention to change the name of the 
beneficiary, are to be considered in connection with the language 
of the policy or contract itself between the company and the as- 
sured. The policy provides that “the insured may at any time 
during the continuance of this policy, provided the policy is not 
then assigned, change the beneficiary or beneficiaries by written 
notice to the company at its home office, accompanied by this 
policy, such change to take effect on the indorsement of the 
same upon the policy by the company.” The written statement 
of change of the beneficiary, thus signed by the assured, is desig- 
nated in the policy or contract as a “written notice to the com- 
pany at its home office.” It being only a notice to the company 
as to the change desired, it cannot be said that the mere signing 
of the written notice by the assured at the branch office accom- 
plished the change. This view is further strengthened by the 
language of the receipt given by the cashier at the Chicago office 
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to the assured on June 16, 1902, when he left the policy and the 
written notice with the cashier. The language of the receipt is: 


Received of Josef I’reund the papers listed below for trans- 
mission to the New York Life Insurance Company for change 
of beneficiary. 

They were to be transmitted that a change might be made 
thereafter. The mere fact that they were left with the branch 
office to be forwarded to the home office did not accomplish the 
change of beneficiary without action by the home office any more 
than was such change accomplished by the signing of the written 
notice by the assured. In addition to this, the policy provides 
that such change was to take effect only upon the indorsement 
of the same upon the policy by the company. In one clause of 
the policy this language is used; to wit :— 

Such change to take effect on the indorsement of the same 
upon the policy by the company. 


In another clause of the policy the following language is used: 


Each * * * change * * * ofa selection shall be made 
by the insured in writing, and shall not take effect until in- 
dorsed on this policy by the company at the home office. 


As if to enforce the fact that the change is only to take effect 


by reason of the indorsement, the provision in relation thereto 
is set forth twice in the policy: once in the affirmative, and a 
second time in the negative. If it was only to take effect when 
the indorsement was made by the company upon the policy at its 
home office, it cannot be said that the change was effected before 
such indorsement was made by anything done at the branch 
office by the assured, or by the employee of the company there, 
whose duty it was to forward the papers for the purpose of hav- 
ing the change made. We are, therefore, of the opinion that the 
change of the beneficiary could only .be made with the consent 
of the company and in the manner pointed out by the statute and 
by the insurance policy. This was not done in the present case. 

Second. It is to be noted that this is an insurance policy is- 
sued by an insurance company, and is not a benefit or endow- 
ment certificate issued by a fraternal society. The right of the 
assured to change the name of the beneficiary would seem to 
exist in the case of mutual benefit insurance fraternities, where 
the contract does not take away the power to change the bene- 
ficiary: Delaney vs. Delaney, 175 Ill., 187, 51 N. E., 961. But 
there is a well-recognized distinction between certificates issued 
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by a mutual benefit society and an ordinary life insurance policy. 
The right of the assured to change the beneficiary does not exist 
as a general thing in the case of an ordinary life insurance policy: 
Delaney vs. Delaney, supra. In the present case, where the 
policy was issued by a New York company and must be gov- 
erned by the laws of that state, the right of the assured to change 
the beneficiary is a qualified right; that is, subject to the consent 
of the company and to the indorsement upon the policy by the 
company at its home office. The tendency of the decisions in the 
state of New York, when carefully examined, is to sustain the 
rule that a change of beneficiary cannot be accomplished, except 
by compliance with the provisions of the statute and in the con- 
tract for such change, and only by and with the consent of the 
company: Thomas vs. Thomas, 131 N. Y., 205, 30 N. E. 61, 27 
Am. St. Rep., 582; Fink vs. Fink, 171 N. Y., 622; 64 N. E., 506; 
Hellenberg vs. District No. 1 of I. O. of B. B., 94 N. Y., 580; 
Story vs. Williamsburg M. M. B. Ass’n, 95 N. Y., 476; Tillman 
vs. John Hancock Mut. Life Ins. Co., 27 App. Div. (N. Y.), 392, 
50 N. Y. Supp., 470: Gladding vs. Gladding (Sup.), 8 N. Y. 
Supp., 880; Ireland vs. Ireland, 42 Hun., 216. In Olmstead vs. 
Benefit Society (37 Kan., g6, 14 Pac., 451) the court said: “If 
we assume, as the authorities appear to hold, that a member of a 
co-operative society retains the power to change the beneficiary, 
still he cannot exercise his power, except with the consent of the 
society and in conformity with the rules and regulations of the 
society.” In Hellenberg vs. District No. 1 of I. O. of B. B. (94 
N. Y., 586), the court held that the death of the insured, however 
sudden or unexpected, in no manner excused this prior necessity 
of completing the change of beneficiary prior to his decease. In 
Thomas vs. Thomas, supra, the court said: “Undoubtedly the 
assured in this case acted in good faith and from the best motives. 
* * * Very likely he believed that he had so far modified his 
first appointment of a beneficiary as to include his wife therein, 
and that, if he had supposed any action on the part of the corpo- 
ration was necessary, it would have been sought and obtained. 
But it is not a case where equity can interfere to remedy a de- 
fective execution of a power. * * The insurance company 
did not in the lifetime of the insured assent to the change of the 
beneficiary.” In American Legion of Honor vs. Smith (45 N. J. 
Eq., 472, 17 Atl., 772) it was said: “No person can successfully 
assert a right to the fund payable on the death of a member, un- 
less he can show that he has been appointed the beneficiary of 
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such member in the manner required by the contract, and that, 
in cases where the contract requires the assent of.the corpora- 
tion to his designation, he will acquire no right to the fund, un- 
less such assent be given.” See, also, National Mut. Aid Soc. vs. 
Lupold, 1o1 Pa., 111; Wendt vs. Legion of Honor, 72 lowa, 
685, 34 N. W., 470; Jinks vs. Banner Lodge, 139 Pa., 418, 21 
Atl., 4; Mutual Life Ins. Co. vs. Watson (C. C.), 30 Fed., 658; 
McLaughlin vs. McLaughlin, 104 Cal., 176, 37 Pac., 865, 43 Am. 
St. Rep., 83; Grand Lodge of A. O. U. W. vs. Gandy, 63 N. J. 
Eq., 692, 53 Atl., 142. In the case at bar, the attempted change 
of June 16, 1902, from the son to the wife was not made in ac- 
cordance with the provisions of the statute and the contract. 
Third. It is insisted, however, on the part of the appellee, that 
if the insured does all that he is required to do, and all that it 1s 
in his power to do, and dies, equity will declare the change com- 
plete. In other words, it is said that in the case at bar Josef 
Freund took his written notice of change and his policy on June 
16, 1902, to the cashier at the local branch office in Chicago, and 
delivered them to him, to be forwarded to the home office in 
New York for the requisite indorsement; and that, although he 
died on the next day, June 17, 1902, he had done all that he was 
required to do, and that nothing remained for the company to do, 
except the formal act of making the required indorsement upon 
the policy. Whether this rule laid down in some of the cases 
applies here depends upon several considerations. In the first 
place, it must be true that the company was obliged to make the 
indorsement upon the policy upon the ground that the making of 
such indorsement was a merely formal act, not requiring the 
exercise of any discretion. The question then arises whether or 
not the making of such indorsement was merely a ministerial act. 
It is said in Joyce on Insurance (volume 2, § 751): “Asa general 
rule, it is probably true that if the assured has taken all the steps 
necessary, and otherwise done all in his power to effect a change 
of beneficiary, and all that remains to be done is some purely 
ministerial duty on the part of the officers of the society, then the 
change will be regarded as complete.” In Niblack on Accident 
Insurance and Benefit Societies (2d Fid., § 223) it is said.: “When 
a member has done all that he is required to do under the con- 
tract to effect a change of beneficiaries, the change will be 
deemed complete, even though some ministerial acts of the offi- 
cers of the society are still to be performed.” A ministerial act 
‘one which a person performs upon a given 


‘ 


may be defined to be 
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state of facts in a prescribed manner in obedience to the mandate 
of legal authority, without regard to or-the exercise of his own 
judgment upon the propriety of doing the act:’ 20 Am. & Eng. 
Ency. of Law (2d Ed.), p. 792. 

In the case at bar the company, under the statute, was required 
to give its consent to the change, and under the contract ‘the 
company could only indicate its consent to such change by an in- 
dorsement in writing upon the policy at the home office. Cer- 
tainly the statute meant something, when it stated that the right 
of the assured to change the beneficiary was dependent upon the 
consent of the company. The giving of consent is not a mere 
ministerial act, because it involves the exercise of judgment. 
We do not construe the New York statute as requiring the com- 
pany to give its consent independent of the exercise of any judg- 
ment on its part whether it was right or proper to give such con- 
sent. Therefore the act here required to be done by the company 
not being a mere ministerial act, the principle invoked does not 
apply. The principle thus invoked by counsel for appellee, that 
when the assured has done all that he is required to do, and dies, 
equity will declare the change complete, is not really a rule, but 
is an exception to the general rule that the change can only be ac- 
complished in compliance with the provisions relating to such 
change by and with the consent of the company. Most of the 
cases cited in support of this exception to the rule are cases in 
relation to certificates issued by fraternal or benefit insurance 
societies. In many of these cases the assured was required to 
surrender the old certificate that had been issued to him before 
a new certificate was issued, and the facts showed that the bene- 
ficiary had refused to surrender the old certificate, so that the 
insured was unable to deliver it up to the company when he ap- 
plied for a new certificate ; and in such cases it was held that the 
assured had done all he could do, and that it would be inequitable 
to allow a beneficiary to take advantage of his own wrong. No 
such state of facts exists here. 

In the next place, although it may be true that the beneficiary 
has no vested right in the fund named in the policy during the 
life of the assured, and has no greater interest than a mere ex- 
pectancy, yet, when the assured dies, the beneficiary acquires 
rights which cannot be cut off, except in the manner prescribed 
by the contract. If no other valid appointment has been made— 
that is to say, if no other selection of a beneficiary has been made 


in the manner prescribed by the statute and the contract before 
VoL. XXXV—3. 
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the assured dies—then upon his death the beneficiary whose 
selection was valid, or was in accordance with the provisions of 
the statute and the contract, has a vested interest in the fund. 
So, in the case at bar, although the interest of the son, Karl 
Freund, was a mere expectancy during the lifetime of his father, 
yet, when his father died on June 17, 1902, the son’s interest be- 
came a vested one, because the change sought to be made in 
favor of his mother had not been made in accordance with the 
provisions of the statute and the contract, and did not amount to 
a valid appointment. This is the rule in the case of a mutual 
benefit society, and is much more readily applied in case of a 
regular insurance policy issued by an insurance company. In 
Niblack’s Work on Accident Insurance and Benefit Societies (2d 
Ed., § 218), it is said: “The power reserved to the member to 
change the beneficiary qualifies the right of the beneficiary in the 
contract. It makes the interest of the beneficiary a mere expect- 
ancy while the power to revoke the appointment continues; but 
this expectancy becomes an absolute right upon the death of the 
member, unless he has, in the manner prescribed, defeated it by 
the affirmative act of changing the beneficiary.” This doctrine 
is sustained by many of the authorities, already referred to and 
quoted from. Such is the rule laid down by the decisions in this 
state. In Martin vs. Stubbings (126 III., 387, 18 N. E., 657, 9 Am. 
St. Rep., 620), where the contest was between the widow of the 
deceased and a creditor, it was held that in the case of mutual 
benefit societies the beneficiary named in the certificate of mem- 
bership acquires no vested right to the benefit to accrue upon the 
death of the member until such death occurs, and that all the 
beneficiary has during the life of the member, owing to the right 
of revocation in the latter, is a mere expectancy dependent upon 
the will and act of the holder of the certificate; and it was there 
said: “She was to all intents and purposes a stranger to the 
transaction. Her rights could arise only upon the death of 
Martin, and then only in case he had wholly failed to make a valid 
and effectual appointment of another beneficiary in her place.” 
In Benton vs. Brotherhood of Railroad Brakemen (146 III., 570, 
34 N. E., 939), it was held that the person designated in the cer- 
tificate of membership of the assured during the lifetime of the 
latter has no vested interest in the certificate or the money that 
may become payable thereunder, and that the position and rights 
of the beneficiary become vested at the death of the assured; and 
it was there said: “Her title to the position and rights of bene- 
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ficiary became vested, if at all, at Benton’s death, and must de- 
pend upon the facts as they then existed.” So, here, the rights 
of Karl Freund, the son, depend upon the facts as they existed at 
the time of the death of his father, and the rights of appellee, the 
wife of the assured, must depend upon the facts as they then ex- 
isted. This being so, Karl Freund, the son, was the legal bene- 
ficiary, and the attempted appointement of the wife on June 16, 
1902, had not become complete by reason of the failure of the 
company to consent thereto and to make the indorsement upon 
the policy, as required thereby. 

Fourth. It follows from this that under the facts of this case 
there was no waiver by the company of its right to give its con- 
sent in the way required by the statute and the policy. It is said 
by counsel for appellee that the provisions in regard to consent 
and indorsement, and in regard to the mode of changing the 
name of the beneficiary, were solely for the protection of the 
company, and therefore could be waived by the company. This 
is true, provided the acts alleged to amount to a waiver, were 
performed during the lifetime of the assured; but the company 
could not perform any acts, which would amount to a waiver as 
against the son, Karl Freund, after his rights had vested by the 
death of his father. The contention is that the company, by filing 
the present bill of interpleader and paying the money into court, 
thereby waived a non-compliance with the provisions for a 
change of beneficiary. But the filing of the bill for interpleader 
was an act which occurred long after the death of the assured, 
Josef Freund. Some of the authorities seem to hold that the 
filing of such bill of interpleader amounts to a waiver even after 
the death of the assured, but these are cases which arose where 
there was no such statute as that of New York, here quoted, and 
where the fact that the rights of the beneficiary had become 
vested by reason of the death of the assured seems to have been 
overlooked. In Niklack’s work on Accident Insurance and 
Benefit Societies (2d Ed., § 222), it is said: “The member and 
the society may, during the life of the member, waive these re- 
quirements, and may agree upon a new beneficiary of the con- 
tract in any manner satisfactory to both parties. It does not 
follow, however, that after the death of a member, the society 
may waive these requirements and recognize as valid an at- 
tempted change of beneficiaries, made by the member in a man- 
ner different from that set forth in the contract. The rights of 
the parties are controlled by the contract as it was at the date of 
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the death of the member, and, after these rights have attached 
by the death of the member, no consent or act of the society can 
defeat or even affect them. * * * The payment of the fund 
into court for the benefit of the person who may be declared to 
be entitled to it in no way improves or prejudices the legal posi- 
tion of either the original or the subsequent beneficiary.” See, 
also, Fink vs. Fink, 171 N. Y., 623, 64 N. E., 560; Thomas vs. 
Thomas, 131 N. Y., 210, 30 N. E., 61, 27 Am. St. Rep., 582; 
Wendt vs. Legion of Honor, 72 Iowa, 686, 34 N. W., 470. In 
Ballous vs. Gile (50 Wis., 619, 7 N. W., 563), it was said: “The 
fact that the association had paid the money into court, instead 
of paying it directly to the widow to avoid litigation with other 
claimants, can make no difference as to the rights of the persons 
claiming the same. If the appellant could not have recovered 
this money in a direct action against the association, he cannot 
recover it in this action.” In Ireland vs. Ireland (42 Hun, 214), 
it was said: “The insurance association was thus allowed to 
drop out of the contest upon the theory that it was ready to pay 
the rightful claimant. Its payment of the money does not in any 
way better or prejudice the legal position of either party against 
the other. The party that succeeds must make a case that would 
have entitled her to succeed against the association.” So, in the 
case at bar, the mere fact that the company paid the money into 
court to be disposed of as the court should direct cannot operate 
as a waiver of any of the vested rights of Karl Freund which ac- 
crued by reason of the death of his father. The waiver by the 
company can only operate in favor of the assured as between the 
company and the assured, but not as between the company and 
the third persons, whose rights have vested by the death of the 
insured. 

For the reasons above stated, we are of the opinion the decree 
of the Superior Court of Cook County was correct, and that the 
judgment of the Appellate Court reversing the decree was erro- 
neous. Accordingly, the judgment of the Appellate Court is 
reversed, and the decree of the Superior Court is affirmed. 

Judgment reversed. 
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COURT OF CIVIL APPEALS OF TEXAS. 


SCOTTISH UNION & NATIONAL INS. CO. \ 
OF EDINBURGH ( 


vs 
ANDREWS & MATTHEWS.* ) 


Under an “iron-safe clause” in a policy of fire insurance, requiring assured 
to keep a complete set of books showing sales and inventories, the 
mere fact that several ‘‘day blotters” containing credit sales were 
burned in the fire will not affect the right of recovery, where the un- 
burned books substantially show the state of assured’s business. 

Clauses of forfeiture in a policy of insurance are to be construed most 
strongly against the insurance company. 


A clause which in general terms prohibits assignment of the policy be- 
fore loss is construed only to prohibit complete divestiture of title, 
and not a mere conditional transfer to a creditor which in effect only 
gives him a lien upon the proceeds of the policy in the event of loss. 


The refusal of the company to allow a “loss payable clause” to be attached 
to a poilcy is not a notice of cancellation to its agent, and such agent 
is guilty of no false representation or fraudulent concealment in fail- 
ing to notify the company that he has accepted such policy to secure 
a loan, as cashier of a bank in which he is an officer. 


Appeal from District Court, Panola County. Action by An- 
drews & Matthews against the Scottish Union & National Insur- 
ance Company of Edinburgh. From a judgment for plaintiffs, 
defendant appeals. 


CRANE & GILBERT, for Appellant. 
J. G. WoopwortH, W. R. ANDERSON, and F. H. PRENDER- 
GAST, for Appellees. 


PLEASANTS, J. 

This suit was brought by appellees, Andrews & Matthews, to 
recover upon a policy of fire insurance for $1,500 issued to them 
by appellant upon a stock of goods and merchandise owned by 
said appellees, and which had, subsequent to the issuance of said 
policy, been destroyed by fire. In addition to a general denial, 
the defendant’s answer contains special pleas, in which it is 
averred that the policy sued on was void for the following rea- 
sons: (1) Because the plaintiffs had failed to comply with the 
clause in the policy which required them to keep and preserve in 
an iron safe a set of books containing a complete record of their 
business. (2) Because plaintiff had, in violation of the express 


* Decision rendered, June 24, 1905 
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terms of the policy, transferred and assigned it before loss to the 
First National Bank of Carthage. ‘The answer further avers in 
substance that, when the policy was issued, or soon thereafter, 
J. W. Cooke, the agent of defendant, who wrote the policy, and 
who was also the cashier of the First National Bank of Carthage, 
attached a clause thereto by which it was provided that the loss. 
if any should occur thereunder, would be payable to said bank as 
its interest might appear, and notified defendant that he had at- 
tached said clause to the policy; that as soon as it was informed 
of this fact defendant, through its general agents, Messrs. Tre- 
zevant & Cochran, notified its said agent, Cooke, that it was un- 
willing to carry a policy upon a stock of merchandise with the 
loss payable to any other than the insured, and directing him to 
have said clause eliminated from the policy; that in accordance 
with this instruction Cooke had the objectionable clause elimi- 
nated, but immediately thereafter he procured from plaintiffs a 
written transfer of the policy, making the same payable to him 
as cashier of said bank, and had said transfer and policy delivered 
to him by plaintiffs, for the purpose of securing said bank in an 
indebtedness due it by plaintiffs, and fraudulently concealed these 
facts from the defendant until after the property was destroyed 
by fire; that the policy was thus transferred to said bank con- 
trary to the express instructions of defendant, of which all par- 
ties had notice, and that, if defendant had known of this transfer, 
it would have promptly canceled the policy; that the transfer of 
the policy to Cooke for the purpose aforesaid was an attempt to 
force upon defendant a risk it had expressly refused to carry, 
and was a violation of the clause in the policy prohibiting its as- 
signment. It is further averred that the procurement by Cooke 
of said transfer and his concealment of the fact from the defend- 
ant was such fraud as rendered him liable for any loss that de- 
fendant may have suffered thereby, and:it prayed that he be made 
a party, and that, in event judgment should be rendered against 
it on said policy, it recover over against him the amount thus 
recovered by plaintiffs against it. The defendant Cooke answers 
this cross-bill by general denial and by special plea, in which it 
is averred that the transfer of the policy to him as alleged in the 
petition was not in violation of the terms of the policy or of the 
instructions given him by the defendant company. The trial in 
the court below was to a jury. After all the evidence had been 
introduced the defendant company requested the court to in- 
struct the jury to return a verdict in its favor. This request was 
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refused by the trial judge, and upon his own motion he gave the 
jury peremptory instructions to find a verdict in favor of plaintiffs 
and the defendant Cooke. The jury returned a verdict as 
directed, and judgment was rendered in accordance therewith. 
The issuance of the policy by the defendant company and the 
loss as claimed by plaintifis was shown by undisputed evidence. 
I'he evidence upon the issues raised by defendant’s special pleas 
was as follows: The policy contained the following covenants 
and warranties: “(1) The assured will take of complete itemized 
inventory of stock on hand at least once in each calendar year, 
and unless such inventory has been taken within twelve calendar 
months prior to the date of this policy, one shall be taken in 
detail within thirty days of issuance of this policy, or this policy 
shall be null and void from such date. (2) The assured will keep 
a set of books, which shall clearly and plainly present a complete 
record of business transacted, including all purchases, sales and 
shipments, both for cash and credit, from date of inventory as 
provided for in first section of this clause, and also from date of 
last preceding inventory, if such has been taken, and during the 
continuance of this policy. (3) The assured will keep such books 
and inventory, and also the last preceding inventory, if such has 
been taken, securely locked in a fireproof safe at night, and at all 
times when the building mentioned in this policy is not actually 
open for business, or, failing in this, the assured will keep such 
books and inventory in some secure place not exposed to a fire 
which would destroy the aforesaid building, and unless such 
books and inventories are produced and delivered to this com- 
pany for examination after loss or damage by fire to the personal 
property insured hereunder, this policy shall be nul! and void, and 
no suit or action shall be maintained hereon. It is further agreed 
that the receipt of such books and inventories and the examina- 
tion of the same shall not be an admission of any liability under 
this policy, nor a waiver of any defense to same. This entire 
policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall 
hereafter make or procure any other contract ‘of insurance, 
whether valid or not, on property covered in whole or in part by 
this policy; or if the subject of insurance be a manufacturing 
establishment and it be operated in whole or in part at night later 
than 10 o’clock; or ii it cease to operate for more than:ten con- 
secutive days; or if the hazard be increased by any means within 
the control or knowledge of the insured; or if mechanics be em- 
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ployed in building, altering or repairing the within-described 
premises for more than fifteen days at any one time; or if the in- 
terest of the insured be other than unconditional and sole owner- 
ship; or if the subject of insurance be a building on ground not 
owned by the insured in fee simple; or if the subject of insurance 
be personal property, and be or become encumbered by a chattel 
mortgage; or if with the knowledge of the insured, foreclosure 
proceedings be commenced, or notice given of sale of any prop- 
erty covered by this policy by virtue of any mortgage or trust 
deed; or if any change, other than by the death of the insured, 
take place in tle interest, title or possession of the subject of 
insurance (except change of occupants without increase of haz- 
ard), whether by legal process or judgment, or by voluntary act 
of the insured, or otherwise; or ii this policy be assigned before 
a loss; or if illuminating gas or vapor be generated in the de- 
scribed building (or adjacent thereto for use therein).” 

It was shown that the plaintitfs kept a day book, or what is 
sometimes called a “blotter,’ in which they entered all their 
daily sales as the sales occurred in substantially the following 
form: Jn the event that it was a cash sale, they would enter so 
much cash. In the event the goods were sold on credit, they 
would enter the naine of the purchaser thus :-— 


John Smith, Dr. 
To 2 pr. shoes at $2.co 
To 1 hat, $5.00 
Sugar 
Coffee 
Tob., 10 lbs., at 50c. 


OO 
00 
OO 
oo 


me eine 


In this way each item purchased was entered on the blotter, 
and its price entered opposite on the same page. One of these 
blotters was shown to contain 195 pages, some of them less. It 
was shown that during the year’s business several of these had 
accumulated, and were never kept in an iron safe or other safe 
place, but were habitually left in the store, and were burned by 
the same fire that destroyed the goods in question. It was fur- 
ther shown that the cash sales shown by these blotters were 
copied into a cash book, and that the credit sales were copied 
into a ledger, which was exhibited to the court and jury, but that 
in more than half the sales the items were not copied, but a sum- 
mary only. The only books kept by the plaintiffs were the ledger, 
the blotters, the cash book, and an invoice book. These, with 
the original bills, constituted all the records kept by them. They 
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took an inventory January 12, 1g03, and from that date they kept 
all the invoices or original bills of goods purchased, and exhib- 
ited same at the trial. They kept a blotter, which showed all 
cash and credit sales up to the night before the fire occurred. 
This blotter showed the name of the purchaser, and the items 
that he purchased, and their value or price at which they were 
sold. Each night these would be transferred to the ledger. The 
entry in the ledger would show the name of the purchaser, some- 
times it would show the items just as the blotter did, and some- 
times it would show only the name of the purchaser, and the total 
of that day’s purchase. They also kept a cash book, to which all 
cash sales were transferred. The cash book and ledger were pre- 
served in a fireproof safe, and exhibited at the trial. They also 
kept an invoice book in which a statement of all goods purchased 
was entered. This book was preserved and exhibited at the trial. 

The policy was issued on December i9, 1902, and the goods 
were destroyed by fire on December 18, 1903. On May 3, 1903, 
J. W. Cooke, the agent who issued the policy, and who was also 
cashier of the bank, put upon the policy sued on a loss payable 
clause, making it payable to the First National Bank of Carthage 
as its interest might appear. And on the 11th day of May, 1903, 
the genera! agents of the company wrote to said agent as follows: 

Dallas, Tex., May 14, 19003. No. 2,487,543 Fire Association 

and No. 2,322,284 Scottish Union. Andrews & Matthews. J. 

W. Cooke, Esq., Carthage, Tex.—Dear Sir: . We have your 

indorsements of the 3d inst., attaching a loss payable clause to 

these policies, making them payable to the First National Bank 
of Carthage. As these policies cover on a stock of generai 
merchandise, we beg to say. that we cannot approve these in- 
dorsements. Both these companies object to a loss payabie 
clause on policies covering on personal property, and we will 
have to ask you to eliminate this clause by another indorse- 
ment. We hope you can do this and let us have copies on 
regular indorsement blanks of the companies, showing the 
matter has had attention. Yours truly, [Signed] Trezevant & 

Cochran, General Agents. 

Cooke testified that he received this letter, and, in compliance 
with the directions therein given, eliminated that loss payable 
clause from the policy; that after this had been done; to wit, on 
the 18th day of May, 1903, said Cooke procured the insured to 
execute the following agreement :— 


The state of Texas, county of Panola. Carthage, Tex., May 
18, 1903. This is to certify that we have this day delivered to 
J. W. Cooke, cashier of First National Bank, policy 3,431,599, 
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L. & L. Fire Insurance Co.; No. 297,245, Southern Insurance 

Company.; No. 1,081, Phoenix Insurance Co.; 2,487,543, Fire 

Association of Philadelphia; 22,622,847, Scottish Union & 

National. And it is agreed and understood that in case of a 

loss under said policies that the amount due on said policies 

to be paid to J. W. Cooke, cashier First National Bank of 

Carthage, Tex. [Signed] Andrews & Matthews. Witness: 

J. G. Woolworth. 

Cooke testified that in pursuance of this last agreement the 
policy was delivered to him, and of the execution of this agree- 
ment and the delivery of the policy thereunder to him he never 
notified the defendant company until after the property covered 
by the policy was destroyed by fire. He further testified, in sub- 
stance, that the purpose of having the loss payable clause in the 
policy, and the purpose of having the insured to make the trans- 
fers after this clause had been eliminated from the policy, was to 
secure the First National Bank of Carthage in the payment of the 
indebtedness, at that time about $3,000, and at the date of the 
trial about $2,000. He stated that he did not think he was bind- 
ing the insurance company; that he was acting for the bank, and 
not for the insurance company. 

lt is unnecessary to discuss the various assignments of error 
categorically. The questions presented by the record are con- 
cisely stated in appellants brief as follows: “(i) Was the policy 
avoided by the breach of the iron-safe clause? (2) Did the as- 
signment of the policy to J. W. Cooke, cashier of the First 
National Bank of Carthage, under the circumstances of this case, 
avoid the policy? (3) Did the concealment of the assignment of 
the policy avoid same? (4) If the policy has not been avoided, 
did the conduct of Cooke, the agent oi the appellant company, 
in compelling it to carry a risk of a kind and character that it 
had instructed him that it would not carry, make him liable for 
whatever loss was incurred by appellayt? Growing out of these 
questions is the further one: In view of the fact that the iron- 
safe clause of the policy, if complied with at all, was only sub- 
stantially complied with, did not the court err in taking the ques- 
tion of substantial compliance from the jury, and peremptorily 
instructing them to find a verdict for the plaintiffs? And did 
not the court err in taking from the jury the question of liability 
of Cooke, the agent, on the admitted facts, and instructing a ver- 
dict in his favor?” 

We think all of these questions should be answered in the 
negative. In our opinion, the evidence not only fails to show a 
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breach by plaintiffs of the iron-safe clause of the policy, but is 
insufficient to raise an issue as to whether the insured failed to 
substantially comply with the requirements of said clause. The 
terms of the iron-safe clause, before set out, do not provide that 
all of the books used by the insured in the conduct of their busi- 
ness should be preserved, but only required them to keep and 
preserve a set of books which shall clearly and plainly present a 
complete record of the business transacted, including all pur- 
chases, sales and shipments, both for cash and on credit, from the 
date of the inventories provided for in subsequent clauses of the 
policy. The evidence shows that the ledger and cash book con- 
tained a complete record of all the sales made by plaintiff, both 
cash and credit, and the fact that the several items of mer- 
chandise sold on credit were not shown in the ledger in no way 
affected the completeness of the record as to the value of the 
goods sold, and this was the only inquiry material to appellant. 
In the issuance of the policy the several articles of merchandise 
which went to make up the stock of goods were not valued or 
insured separately, and therefore it was no concern of appellant 
as to what were the articles sold. All that it was entitled to 
know was the value of the goods sold, in order that it might, by 
subtracting the gross amount of sales from the value of the 
goods as shown by the inventories and invoices, ascertain the 
amount of loss. The books kept by the insured and presented 
on the trial furnished this information and show a compliance 
by the assured with the terms of their contract. If the appellant 
for any reason desired the insured to preserve the day books or 
blotters showing the several items of merchandise sold, or 
deemed it important that the record of the business which it re- 
quired the insured to keep should contain such itemized state- 
ment, it should have inserted such requirement in the contract 
of insurance. No rule is more just, and none more firmly estab- 
lished by the decisions, than that which requires that clauses of 
forfeiture in a policy of insurance be construed most strongly 
against the insurance company. The company, having agreed to 
assume the risk of loss and having received the consideration 
therefor, can escape liability only by showing that the insured 
was guilty of some act or omission which in some way contrib- 
uted to the loss, or which was in violation of the plain and un- 
equivocal terms of the contract of insurance: Bills vs. Ins. Co., 
87 Tex., 551, 29 S. W., 1063, 29 L. R. A., 706, 47 Am. St. Rep., 
121; Goddard vs. Ins. Co., 67 Tex., 71, 1 S. W., 906, 60 Am. Rep., 


- 
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1; Ins. Co. vs. Hazlewood, 75 Tex., 347, 12 S. W., 621, 7 L. R. 
A., 217, 16 Am. St. Rep., 893; Wood on Fire Ins., §§ 60, 181. If 
our conclusion that the evidence fails to show even a technical 
violation by the insured of the iron-safe clause is not sound, we 
are of opinion that, upon the facts stated, no other reasonable 
conclusion can be reached than that there was a substantial com- 
pliance by the insured with the requirement of said clause, and 
therefore the trial court did not err in failing to submit this issue 
to the jury: Ins. Co. vs. Pearlstone (Tex. Civ. App.), 45 5S. W., 
838; Brown vs. Ins. Co., 89 Tex., 596, 35 S. W., 1060; Railway 
Co. vs. Faber, 77 Tex., 155, S. W., 64. 

The transfer and delivery of the policy to Cooke as collateral 
to secure the payment of the indebtedness due the bank was not 
a violation of the clause prohibiting the assignment of the policy 
before loss. It seems to be well settled that a clause in a policy 
of insurance which in general terms prohibits its assignment be- 
fore loss should be construed as only intending to prohibit a 
complete and absolute divestiture of title by the insured, and not 
a mere conditional transfer to a creditor, which in effect would 
only give the creditor a lien upon the proceeds of the policy, in 
event of loss, to secure his unpaid indebtedness: Key vs. Ins. 
Co. (Mo. App.), 74S. W., 164; Ellis vs. Kreutzinger, 27 Mo., 314, 
72 Am. Dec., 270; True vs. Ins. Co. (C. C.), 26 Fed., 83: Griffey 
vs. Ins. Co., 100 N. Y., 417, 3 N. E., 3209, 53 Am. Rep., 202; 
Lynde vs. Ins. Co., 139 Mass., 573, 29 N. E., 222; Joyce on Ins., 
§§ 311-2315; 2 May on Ins., § 379; Ostrander on Ins., § 212. 
Applying the rule before stated as to the construction of clauses 
of forfeiture in contract of this character, we think it clear that 
the transfer of the policy as collateral to secure the bank should 
not be considered a violation of the clause prohibiting its assign- 
ment. If the insured had the right under the policy to transfer 
it as collateral to secure their indebtedness, the subsequent act 
of appellant in refusing to allow the loss payable clause to be 
attached to the policy in no way affected that right, because 
appellant could not, without the consent of the insured, place anv 
additional conditions in the policy after it was issued, and, so far 
as Andrews & Matthews are concerned, it is immaterial what 
construction is placed upon the letter of Messrs. Trezevant & 
Cochran directing that the loss payable clause be eliminated from 
the policy. 

It necessarily foliows that, as Andrews & Matthews had the 
right to transfer the policy as collateral, the appellee Cooke, as 
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cashier of the bank for whose benefit the transfer was made, 
should not be held liable to appellant on the ground that he acted 
fraudulently in accepting said transfer and failing to notify ap- 
pellant that it had been made, notwithstanding the fact that he 
was also appellants agent, unless his acts were in violation of his 
known duty to appellant, and by his concealment of the fact of 
said transfer appellant was caused to suffer loss. The refusal of 
the appellant to allow the loss payable clause to be attached to 
the policy and its instructions to Cooke to eliminate said clause 
was not a notification to him that it would cancel the policy if 
Andrews & Matthews should transfer it as collateral. The letter 
of Trezevant & Cochran only informed Cooke that the appellant 
was unwilling to become bound by contract to pay any one, other 
than the owner of goods, for any loss that might occur under 
the policy. This was not saying that appellant would cancel the 
contract in event the insured should transfer it as collateral, or 
that it was unwilling that such transfer should be made. It is 
not contended that the transfer of the policy increased the risk 
or contributed in any way to the loss. It is true that appellant 
now claims that it would have promptly canceled the policy if it 
had know that the transfer had been made; but appellees had 
no notice, either through the terms of the policy or from the let- 
ter in regard to the loss payable clause, that appellant would 
object to the transfer of the policy as collateral. We do not 
think the issue of false representation or fraudulent concealment 
of the truth is raised by the evidence, even if it be conceded that 
if appellant had been informed of the transfer it would have can- 
celed the policy. ° 

We are of opinion that the judgment of the court below should 
be affirmed, and it has been so ordered. 


Affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


MUTUAL LIFE INS. CO. or KENTUCKY 
v8. 


TWYMAN ET AL.* 


The charter of a life company provided that a policy for the benefit of a 
wife or children should be paid on his death to the beneficiaries 
named, free from the debts of insured. 


Heid, That a policy provision that the insured may assign it with consent 
of the company was repugnant to the charter, The policy, when paid 
up, could not be assigned without consent of the beneficiaries. 


Held, That in the absence of any provision for a surrender of a paid-up 
policy, or for a loan upon it, ‘the policy, after being paid up, could not 
be pledged by the insured to the company for a loan upon it under a 
stipulation that upon default in payment of the loan the policy should 
be surrendered to the company for cancellation at its surrender value 
in satisfaction of the debt. 


Appeal from Circuit Court, Fayette County. Action by the 
Mutual Life Insurance Company of Kentucky against James C. 
Twyman and others. From an adverse judgment, plaintiff ap- 
peals. 


FALCONER & FALCONER and H. W. PRICE, for Appellant. 
C. J. Bronston, for Appellee. 


SETTLE, J. 

The appellant, the Mutual Life Insurance Company of Ken- 
tucky, on March 14, 1884, issued and delivered to the appellee, 
James C. Twyman, a policy of $2,000 upon his life, payable at his 
death to his wife and children. He then had two children, both 
of whom are still living. The policy in question was what is 
called a “fifteen-payment life”; that is, after fifteen annual pre- 
miums were made, it became a paid-up policy without further 
premiums, and at the death of the insured, face of the policy, 
$2,000, with such accumulations as might accrue thereon, was to 
be paid the wife and children of the assured. The insured paid on 
this policy fifteen annual payments, of $90.66 each, for fifteen 
years, the aggregate of which amounted to $1,359.90. The last 
of these premiums was paid March 14, 1898. Five months after 
the payment of the fifteenth and last premium on the policy, the 
appellee, James C. Twyman, borrowed of appellant $700, and for 

* Decision rendered, Oct. 12, 1905. 
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this amount executed his promissory note, of date July 8, 1898, 
bearing 7 per cent interest from date and payable one year after 
its date. To secure this note, he, without the consent of his wife 
and children, the beneficiaries named therein, pledged and deliv- 
ered to appellant the policy. No indorsement was made upon 
the policy, but in the face of the $700 note this statement appears: 


As collateral security for the payment of this note, I hereby 
assign, transfer and deliver to the said company policy No. 
8,800, for $2,000, which is to be returned to me upon the pay- 
ment of this note and interest at maturity; but, upon failure to 
pay this note and interest at maturity, the said policy is hereby 
assigned and surrendered to said company for cancellation in 
satisfaction of this note and in settlement of the cash surrender 
value of said policy. 


The appellee, James C. T'wyman, paid as interest on the note 
$24.50 on January 11, 1899, $24.50 on July 8, 1899, $24.50 on 
January II, 1900, and $24.50 on January 8, I901; but, no other 
payments of interest or of principal having been made thereon, 
the appellant on May 12, 1902, undertook to cancel the policy by 
calculating its cash surrender value as of that date, appropriating 
the payments of $24.50 each as interest at 6 per cent, and calcu- 
lating the interest at the same rate to May 12, 1902, which left, 
after satisfying the note, a balance on the cash surrender value oi 
the policy of $5.47, and this amount appellant tendered appellee. 
James C. Twyman, in money, which he refused. Having failed 
to obtain the latter’s acceptance of the sum tendered him, appel- 
lant brought this action in equity against him, his wife and chil- 
dren, to have the policy adjudged forfeited and compel appellees 
to accept the $5.47 alleged to be due them in settlement thereof. 
Appellees filed a demurrer to the petition, which the lower court 
sustained, and, appellant failing to plead further, judgment was 
entered dismissing the action, and from that judgment it has 
appealed. 

Does the petition state a cause of action? The answer to this 
question necessarily depends upon whether or not the policy on 
the life of James C. Twyman could legally be pledged as collateral 
security for the payment of the loan made him by appellant with- 
out the consent of the beneficiaries named in the policy, and, even 
if it could be so pledged, whether or not its assignment, surrender 
and cancellation in satisfaction of the note and in settlement of 
the cash surrender value, without notice to or the consent of the 
beneficiaries, was in the nature of a forfeiture, prohibited by law, 
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and therefore void. The charter of appellant company (Act 
March 19, 1878 | Acts 1877-78, p. 640, c. 545] § 6) provides :— 
Any policy of insurance heretofore issued, or that may here- 
aiter be issued by said company for the use, benefit or advan- 
tage of the wife, widow, children, father or mother of any per- 
son whose life may be insured by said company, shall not be 
held or made liable for any debts, contracts or engagements ot 
the person whose life is or may be insured, and all such insur- 
ance in the event of the decease of the person whose life is or 
may be so insured, shall be paid to the person or persouis 
named in the policy as beneficiaries therein, or to their assigns, 
or legal representatives, to be held by him, her or them, free 
and discharged of and from all existing debts, contracts and 
engagements whatsoever of the said deceased person. 


We are of opinion that this provision of appellant’s charter 
presented a legal and insuperable barrier to its acceptance as 
collateral security of the policy it had issued upon the life of 
James C. Twyman, made payable to his wife and children, and 
likewise put it out of the power of the insured to make such use 
of the policy, in the absence of an express agreement on the part 
of the beneficiaries that it might be so disposed of. While it is 
true that the policy itself contains a clause to the effect that “this 
policy is issued and accepted upon the express condition that 
the insured, James C. Twyman, with the consent of the company, 
may at any time assign it, or before assignment change the bene- 
ficiary therein, or make any other change.” We think this clause 
repugnant to, and in conflict with, the provisions of appellant’s 
charter quoted above; and as the provision of the charter is 
mandatory, and must control, it follows that the attempted as- 
signment of the policy to appellant by the insured, as it was 
without the consent of the beneficiaries, was unauthorized, and 
consequently void. We do not hold that the policy could not in 
any state of case have been pledged to secure the repayment to 
appellant of the loan made by it to the insured; for it might 
have been assigned for that purpose with the consent of his wife 
and children, the latter being adults, or, perhaps, before it be- 
came a paid-up policy, by changing the beneficiary, as, for in- 
stance, making it pavable to the personal representative of the 
insured. But neither of these things was done. 

Waiving the question as to whether or not the word “assign- 
ment,” as used in the policy, has any reference to a pledge of the 
policy as collateral security, there is no provision in the policy 
for a surrender of a paid-up policy for its cash or surrender value; 
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nor does it provide for a loan to the insured from the company 
upon a paid-up policy. Certainly it would not be contended that, 
under the terms of this particular policy, the insured, after it had 
been matured by the payment of the fifteen annual premiums, as 
required, could have defeated the rights of the beneficiaries there- 
in by surrendering without their consent the policy, and accept- 
ing the cash surrender value thereof; and, if that could not have 
been done by the insured, how could it be accomplished through 
a loan to him by the insurance company of a sum admittedly less 
in amount than the actual cash surrender value of the policy? 
We think it would be the perfection of inconsistency to hold that 
an insurance company may induce one to make provision for his 
wife and children by procuring upon his life a policy for their 
benefit, with the express understanding, authorized by the com- 
pany’s charter, that under no circumstances could it be subjected 
to the payment of the insured’s debts, and yet, after he had car- 
ried it to and including payment of the last premiums—thereby 
making it a paid-up policy—that then he could make it subject 
to a debt created by him to the insurance company, though not to 
any other debt that he might create, without the approval of the 
beneficiaries. 


3ut, independently of the provisions of -appellant’s charter, 
we cannot enforce the forfeiture claimed by it under the stipula- 
tions of the note executed to it by James C. ‘Twyman, as that 
question has been decided by this court adversely to appellant’s 
contention. In New York Life Ins. Co. vs. Curry & Bro. (24 Ky. 
Law Rep., 1932) the authorities on the subject were reviewed by 
the court. In that case one George Anderson, who was the 
holder of a paid-up folicy of insurance upon his life for $630, 
payable to his estate, borrowed of the insurance company $130, 
and pledged his policy as collateral to secure its payment, under a 
provision that, in default of any payment of interest on the loan, 
the insurance company would declare the debt due and could 
cancel the policy and apply its cash surrender value to the pay- 
ment of the loan and interest. In discussing this provision of the 
contract between the parties, the court said: “That is purely and 
simply a provision for the forfeiture of the policy upon such 
terms as the payee of the note may require, and at its option. 
The difference between this and the ordinary unqualified for- 
feiture lies alone in the extent of the forfeiture. It operates as 
an enforced conversion, without further notice to consent of the 

Vou. XXXV.—4. 
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borrower, of his collateral, it he fails to promptly pay interest 
on his debt. * * * Forfeitures are disfavored in law. When 
they are mere penalties for the non-payment of borrowed money, 
they are not allowed. They lead to, and themselves are, an un- 
conscionable oppression of the unfortunate:” St. Louis Mut. 
Life Ins. Co. vs. Grigsby, 10 Bush, 310; Montgomery vs. 
Phoenix Mut. Life Ins. Co., 14 Bush, 51; Northwestern Mut. 
Life Ins. Co. vs. Fort’s Adm’r, 82 Ky., 269; Mut. Ins. Co. vs. 
Jarboe, 102 Ky. 80; Manhattan Ins. Co. vs. Patterson, 22 Ky. 
Law Rep., 1282; Washington Life Ins. Co. vs. Miles, 23 Ky. 
Law Rep., 1705. 

It is, however, insisted for appellant that, as a public sale of 
the policy in satisfaction of the loan will not be allowed, because 
against public policy, its only way to obtain payment of the 
note of the insured was by the course pursued in this case. This 
may be true; but it cannot alter the legal effect of the transac- 
tion whereby the policy was attempted to be canceled at its cash 
surrender value, and, besides, both the insured and insurer must 
be presumed to have entered into the agreement with knowl- 
edge of its non-enforceability and with their eyes open to the 
consequences. The already great length of this opinion prevents 
us from commenting in detail upon the authorities relied on by 
counsel for appellant; but we think a critical examination of 
them will show that they do not present such a state of facts as 
are involved in this case, and may therefore readily be distin- 
guished from it. 

Being of opinion that the demurrer to the petition was prop- 
erly sustained, the judgment is affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


METROPOLITAN LIFE INS. CO. 
v8. 


LOUISVILLE TRUST CO.* 


Where the assured has voluntarily named a certain party as his wife and 
the beneficiary under his policy, an insurance company is not required 
to investigate the legality or the fact of marriage before payment; 
and where such payment is made in good faith and without notice, 
the company is not responsible for the proceeds of the policy, at the 
suit of the personal representative of the deceased. 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Third Division. Action by the Louisville Trust Com- 
pany, administrator of Bemis Jolly, deceased, against the Met- 
ropolitan Life Insurance Company. From a judgment for plain- 
tiff, defendant appeals. 


F. M. SAcKETT and E. R. ATTKISSON, for Appellant. 
CARUTH, CHATTERSON & BLITZ, for Appellee. 


SETTLE, J. 

Bemis Jolly, a colored man, died in Jefferson County intestate, 
and appellee, Louisville Trust Company, was thereafter ap- 
pointed and duly qualified as administrator of his estate. About 
a year before his death the intestate applied for a policy of insur- 
ance on his life for $500 in appellant, Metropolitan Life Insur- 
ance Company, asking that it be made payable at his death to 
“Lilly Jolly, wife.” The company issued and delivered to him a 
policy on his life for the amount applied for, which he accepted. 
The policy provided for an endowment to be paid the insured 
after he had passed the age of seventy-nine years, and further 
provided that, if he died before the endowment period, appellant 
would pay the amount due, $500, upon proof of death and sur- 
render of the policy and premium receipt books, “to the benefi- 
ciary named below, or to the executor or administrator, husband 
or wife, or any relative by blood of the insured, or to any other 
person appearing to said company to be equitably entitled to the 
same, by reason of having incurred expense on behalf of the in- 
sured, or for his or her burial, and the production of a receipt 
% Decision rendered, Nov. 15, 1905. vr 
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signed by either of them shall be conclusive evidence that this 
policy has been satisfied.” The beneficiary “named below” was 
“Lilly Jolly, wife.” After the death of Bemis Jolly, Lilly Jolly, 
as beneficiary in the policy, made proof of his death, and upon 
delivering the policy and premium receipt books to the appellant 
insurance company it paid her the face value of the policy and 
took from her a release and receipt therefor. Appellee’s appoint- 
ment and qualification as administrator of the estate of Bemis 
Jolly occurred after the payment by appellant to Lilly Jolly of 
the amount due on the policy. 

After its appointment as administrator of Bemis Jolly, appel- 
lee, ignoring the payment of the proceeds of the policy to Lilly 
Jolly by appellant, instituted this action to recover of it the face 
value of the policy. Appellant answered, alleging payment of the 
amount due on the policy to Lilly Jolly as the beneficiary named 
therein, but did not state in the answer that she had an insurable 
interest in the life of Bemis Jolly. A demurrer to the answer was 
sustained by the lower court, following which appellant filed an 
amended answer, pleading the following facts: ‘That said Lilly 
Jolly, the named beneficiary, more than five years before the death 
of Bemis Jolly ; to wit, in 1897, went to live with said Bemis 
Jolly at his home and sustained.the relation of husband and wife 
with him; that said Lilly Jolly continued to live with said Bemis 
Jolly as his wife from 1897 until:the death of Bemis Jolly in July, 
.1904; that during said period she kept his house and attended 
to his wants, and was supported by him and dependent upon him, 
said Bemis Jolly, the same as if she had been legally married to 
him; that on the - day of , 1896, there was born to Lilly 
Jolly one male child; that the father of said child was Bemis 
Jolly ; that said child is stil! living; that said Bemis Jolly publicly 
acknowledged said male infant as his child, and that he and 
Lilly Jolly each contributed to the care and maintenance of said 
infant child, and shared in the expenses of the household; that 
said child is now, and ever since the death of Bemis Jolly has 
been, entirely dependent upon its mother, Lilly Jolly, for support. 
This defendant further says that all the doctor’s bills, funeral ex- 
penses and debts of Bemis Jolly have been paid, and that it has 
the receipt and release in full of all demands of said Lilly Jolly 
under said policy, and defendant files said release as part hereof 
and pleads the same in bar of this action.” This state of facts, 
though admitted by the second demurrer to the answer filed by 
appellee, was by the lower court held insufficient to have war- 
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ranted the payment by appellant of the amount of the policy to 
Lilly Jolly; hence the demurrer was again sustained, and, appel- 
lant failing to plead further, judgment was entered against it in 
favor of appellee for the full amount of the policy, and from that 
judgment this appeal is prosecuted. 

It will be observed that the policy in this case provides for the 
payment of the amount due thereon, upon proof of death and 
surrender of the policy and premium receipt books, “to the bene- 
ficiary named below,’ who was Lilly Jolly, designated in both 
the application and policy by the insured as “Lilly Jolly, wife.” 
It is unnecessary to determine to whom, among the other per- 
sons designated in the policy, the amount due thereon should 
have been paid if a beneficiary had not been named; nor is it 
necessary to determine whether the beneficiary named therein 
had an insurable interest in the life of the insured. Neither of 
these questions is here involved. By the voluntary act of the 
insured Lilly Jolly was selected as the beneficiary of the insur- 
ance on his life procured of the appellant company. By his direc- 
tion she was named as such beneficiary and designated as his 
wife in both the policy issued to him by the company and the 
written application made therefor. In entering into the contract 
of insurance with Bemis Jolly, appellant had the right to rely 
upon his representation that Lilly Jolly was his wife, and when 
she produced to it proofs of his death, no change having in the 
meantime been made in the beneficiary, appellant was required 
by the terms of the policy to comply with its contract by paying 
to Lilly Jolly the amount of insurance therein named. This it 
did in good faith and with commendable promptness. In paying 
to Lilly Jolly the amount due on the policy by reason of the death 
of the insured, no duty rested upon appellant to ascertain 
whether she and the insured had been legally married, or to no- 
tify the relations of the insured that she was demanding payment 
to her of the proceeds of the policy, in order that they might con- 
trovert her right to same. It was enought for appellant to know 
that she was by direction of the insured named in the policy as 
beneficiary and therein described as the wife of the insured. 
These facts, which are shown by the answer and admitted by the 
demurrer, the judgment is reversed and cause remanded for fur- 
amount due on the policy and authorized its payment to her by 
appellant. 

It does not appear from the record that appellant at the time 
of paying Lilly Jolly the insurance due on the life of Bemis Jolly 





54 Insurance Law Journal. [Jan., 


knew, or had reason to suspect, that she had not in fact been his 
lawful wife, or was not then his widow. It must therefore be 
taken as true that, in recognizing Lilly Jolly as the beneficiary 
named in the policy and settling with her as such, appellant acted 
in good faith and in compliance with the provisions of the policy ; 
and, this being the case, it cannot now be made to account to 
appellee for the proceeds of the policy. The remedy of appellee, 
if any it has (which we do not decide), is against Lilly Jolly. If 
it were true, as contended by appellee, that Lilly Jolly was not 
the wife and had no insurable interest in the life of Bemis Jolly, 
and for that reason was not entitled to the proceeds of the policy, 
it nevertheless cannot recover in this action, as it has neither 
alleged nor proved that appellant, at the time of the payment of 
the insurance to her, knew that she was not the wife of Bemis 
Jolly or that she had no insurable interest in his life. This point 
was settled adversely to appellee’s contention in Griffin’s Adm’r 
vs. Eq. Life Assur. Soc. (84 5. W., 1164, 27 Ky. Law Rep., 313); 
it being therein held that, where policies of insurance were taken 
out on the life of the insured by persons claiming to be his cred- 
itors and on the death of the insured the policies were paid by the 
insurance company to the beneficiaries named therein under the 
belief that they were in fact creditors of the insured, the company 
is not liable to the administrator of the insured for the sum so 
paid, although the parties to whom the money was paid were not 
in fact creditors of, and had no insurable interest in the life of, 
the insured. 

Being of opinion that the lower court erred in sustaining the 
demurred, the judgment is reversed and cause remanded for fur- 
ther proceedings consistent with the opinion. 
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SUPREME COURT OF INDIANA. 


ZETNA LIFE INS. CO. 
US. 
FITGZERALD-* 


Under an accident insurance policy insuring against loss of time occa- 
sioned by disease, the company is liable for loss of time, by a disease 
proximately occasioned by an injury within the provisions of the 
contract of insurance. 

In cases of insurance against disease caused from accident, the gencral 
rule of law prevails that where back of the disease stands a proximate 
cause, answering in all respects to the terms of the policy, it will not 
suffice to discharge the company that the consequence is accounted a 
disease. 

Where an injury proximately proceeds from a cause which falls within 
the limitations of the policy, interpreted according to the ordinary un- 
derstanding of the force of the words, that interpretation is to be pre- 
ferred rather than one which would defeat the protection of the 
assured. 

Notice of accident, means notice within a reasonable time; and where a 
company denies liability on another ground, it waives due notice 
under the terms of its policy. 


Appeal from Superior Court Marion County. Action by Phil- 


ander Fitzgerald against the Xtna Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 


MILLER, ELAM, FESLER & MILLER, for Appellant. 
R. W. McBrRIDE and Denny & DENNY, for Appellee. 


‘ GILLETT, J. 

Action by appellee against appellant on an accident policy. By 
the contract the company insured appellee “against loss of busi- 
ness time * * * resulting from bodily injuries effected during 
the term of this insurance through external, violent and acci- 
dental means.” ‘The motion jor a new trial presents the question 
as to whether the disability involved was due to an injury within 
the terms of the policy. It appears from the testimony that on 
July 31, 1902, appellee, being much fatigued from an extended 
business trip, retired about 8 p.m. As he was somewhat restless, 
he placed his left hand between the pillow and his head, in order 
to raise it higher. The hand was placed on edge, with the thumb 
next to the head, and he fell asleep in that position. Some time 
during the night, while asleep, he moved so that his hand, with 
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his head continuing upon it as before, rested upon the edge of the 
bed rail, and he continued to sleep in that posture until 4 a. m., 
when he awoke. He found that his hand was wholly numb, and 
it continued in that condition for the space of half an hour. 
There was a black mark upon it, where it had rested upon the 
rail, and this mark existed for some time thereafter. The hand 
pained him a great deal during the following day, and during the 
next night he was compelled to call a physician. The testimony 
of the latter, as well as that of the family physician, who took 
charge of the case upon returning from a vacation, shows that 
the pressure on the hand while upon the bed rail resulted in an 
inflammation of the periosteum of the metacarpal bones lying 
back of the third and fourth fingers, a condition which made an 
operation necessary and caused a protracted illness. The expert 
evidence shows that cases of inflammation of the periosteum, or, 
as the difficulty is technically termed, periostitis, are traumatic, at 
least for the most part, and that it is the opinion of the medical 
profession that all of such cases are due to some injury, perhaps 
forgotten. 

The principal contention of counsel for appellant on the ques- 
tion of the sufficiency of the evidence is that appellee’s loss of time 
was due to disease, and not to an injury within the terms of the 
contract. We hold that the policy in suit was an insurance 
against loss of business time by disease, provided that the disa- 
bility was proximately caused by a bodily injury occasioned 
through external, violent and accidental means. It is the general 
understanding that this class of policies insure against diseases 
so occasioned, and where medical science reveals the: fact that 
back of the disease stands a proximate cause answering in all 
respects to the terms of the policy, it will not suffice to discharge 
the company that the consequence is accounted a disease. The 
insured cannot know what may befall him as the result of possi- 
ble injuries, and it must be taken to have been the understanding 
of the parties that loss of time occasioned by disease was insured 
against, where the disability was proximately occasioned by an 
injury within the provisions of the contract. It will be time 
enough to deal with the difficult cases suggested by appellant’s 
counsel, involving subtle, external causes of disease, when they 
arise. There was no evidence tending to show that the inflam- 
mation from which appellee suffered was due to any cause other 
than that of the long-continuing force exerted by the weight of 
the head. It was said in McCarthy vs. Travelers Ins. Co. (8 Biss., 





1906. } Etna Life Ins. Co. vs. Fitsgerald. 57 


362, Fed. Cas. No. 8,682) that “an efficient and adequate cause, 
being found, must be deemed the true cause, unless some other 
cause, not incidental to it, but independent of it, is shown to have 
intervened between it and the result.’”’ See, also, Continental 
Casualty Co. vs. Lloyd (at last term), 73 N. E., 824; National 
Benefit Ass’n vs. Grauman, 107 Ind., 288, 7 N. E., 233. It was 
declared by this court, in Supreme Council, etc., vs. Garrigus 
(104 Ind., 133, 3 N. E., 818, 54 Am. Rep., 298), that the word 
“accident,” as used in an accident policy, “should be given its 
ordinary and usual signification, as being an event that takes 
place without one’s foresight or expectation.” We are not here 
called on to consider a case where the result is one which follows 
from ordinary means voluntarily employed, and in which the 
only element of unexpectedness lies in the fact that the pursuit 
of the means unexpectedly brings about a physical condition 
which makes disease possible. Here the element of volition was 
wholly absent, and the fact that during a period of unconscious- 
ness there was a distinct and long-continued force applied, which 
compressed the tissues and blood vessels surrounding the bones, 
and thereby caused the inflammation, marks the case as one of 
accident. 

We are also of opinion that the injury was a violent one within 
the terms of the policy. The degree of violence is not always a 
controlling consideration: Southard vs. Railway, etc., Co., 34 
Conn., 574, Fed. Cas. No. 13,182. We are not to be understood 
as holding that violence will be wholly implied to bring an acci- 
dent within the terms of the policy. Our holding is that, where 
an injury proximately proceeds from a cause which falls within 
the limitations of the policy interpreted according to the ordi- 
nary understanding of the force of words, that interpretation is to 
be preferred, rather than one which would defeat the protection 
of the assured in a large class.of cases: Trew vs. Ins. Co., 6 Hurl. 
& N., 844; Paul vs. Travelers Ins. Co., 112 N. Y., 472, 20 N. E., 
347, 3 L. R. A., 443, 8 Am. St. Rep., 758; Healey vs. Mutual 
Accident Ass’n, 133 Ill., 556, 25 N. E., 52,9 L. R. A., 371, 23 Am. 
St. Rep., 637. There were present in this instance, in a substan- 
tial sense, all of the elements necessary to bring the proximate 
cause of the disability within the requirement that the loss of 
time must result from a bodily injury effected through external, 
violent and accidental means. The only thing that was ex- 
traordinary about the case was the result; but this will not 
relieve, for the company was paid for its undertaking to provide 
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a conventional measure of indemnity against the fortuitous, pro- 
vided that it proximately proceeded from such an injury as the 
policy describes. We hold that the evidence was sufficient to 
support the verdict. 

Appellant has assigned as an error that the court below erred 
in overruling a demurrer to the complaint. As the only objec- 
tion which is urged to that pleading has, in effect, been deter- 
mined by us to be untenable in passing on the question as to the 
sufficiency of the evidence, it is enough to announce that appel- 
lant is not entitled to a reversal based on the overruling of said 
demurrer. 

The policy in suit provided that an immediate notice of the 
injury should be given the company. Appellee did not give no- 
tice until about fifty days after the injury. October 23, 1902, the 
company by its general agents at Indianapolis, sent appellee a 
letter, stating that the company declined to approve the claim on 
the ground that it did not “come within the classification of an 
accident.” The trial court, by instructions which are not com- 
plained of, submitted to the jury trying the cause the question, as 
one of fact, whether, in view of appellant’s condition, notice was 
given within a reasonable time; but the court also gave to the 
jury the following instruction, for which a reversal is sought: 
“On the question of waiver and the provision of the policy re- 
quiring immediate notice, 1 instruct vou that if you should find, 
from the evidence, that the notice required by the policy was not 
given within a reasonable time after the happening of the alleged 
accident and injury, but was given some time later, and that after 
it was given a claim was made upon the defendant on said policy 
for the injury in controversy, and that in response to said claim 
the defendant denied all liability, and placed its denial of liability 
solely on the ground that the policy sued on did not cover such 
an injury as this was, without saying anything about the failure 
to have given this notice required in the policy, such fact would 
amount to a waiver of the provisions requiring immediate no- 
tice.” Under the provisions of the Indiana statutes concerning 
foreign insurance companies the provision of the policy above 
referred to amounted to a requirement of notice within a rea- 
sonable time: Section 4923, Burns’s Ann. St., 1901; Ins. Co. of 
North America vs. Brim, 111 Ind., 281, 12 N. E., 315; Pickel vs. 
Phenix Ins. Co., 119 Ind., 291, 2t N. E., 898; Peele vs. Provident 
Society, 147 Ind., 543, 44 N. E., 661, 46 N. E., 990. It will be 
observed, however, that by the instruction above set forth the 
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court instructed upon the hypothesis that notice was not given 
within a reasonable time, and informed the jury that a subsequent 
denial of liability on another ground, without mentioning the 
failure to give notice, would amount to a waiver. If this was a 
correct exposition of the law as applied to the facts, there was 
no question, under the uncontradicted evidence, to submit to the 


jury. 

We considered the doctrine of waiver of proofs of loss at some 
length in Germania Fire Ins. Co. vs. Pitcher (160 Ind., 392, 64 
N. E., 921, 66 N. E., 1003), and in view of what was there said 
this case can be disposed of without much further discussion. It 
is true that we held in the Pitcher Case that there might be a 
waiver after the time for making proofs of loss had expired, but 
it will be observed that there the disagreement was as to the 
amount of the loss. A protracted negotiation over such a ques- 
tion after the expiration of the time for the making of proofs 
might warrant a jury in concluding that the company was recog- 
nizing a subsisting obligation to the extent of what it conceived 
to be the amount of the loss; but we cannot sanction the view 
that, after the assured has sinned away all right of recovery under 
the policy he may yet recover by proof that the company refused 
to pay on the ground that the policy did not cover the claim 
asserted in the notice. The refusal to pay on a wholly different 
ground, made within the time that the policyholder may take 
steps to make good his right under the contract, is treated in this 
state as a waiver per se; but we perceive no reason, after the 
right is gone, for permitting the policyholder to go to the jury 
on the question of waiver under proof of the solitary fact that the 
company had afterward declined for another reason to recognize 
the validity of the policy. The authorities support us in this view 
of the law: Fidelity, etc., Co. vs. Sanders, 32 Ind. App., 448, 70 
N. E., 167, and cases cited; Patrick vs. Farmers’, etc., Co., 43 
N. H., 621, 80 Am. Dec., 197; Beatty vs. Lycoming, ete., Ins. 
Co., 66 Pa., 9, 5 Am. Rep., 318; Hart vs. Trustees, etc., 108 
Wis., 490, 84 N. W., 451; State Ins. Co. vs. School Dist., 66 
Kan., 77; 71 Pac., 272; Employers’, etc., Corp. vs. Roschelle, 
13 Tex. Civ. App., 232, 35 S. W., 869; May on Insuranec, § 464. 
In fact, we have not been able to find a case which seems to sup- 
port appellee upon this point, unless it be Brink vs. Hanover 
Fire Ins. Co. (80 N. Y., 108), which is cited in the brief filed on his 
behalf. The value of that case as a precedent in appellee’s favor 
was destroyed by Devens vs. Mechanics’, etc., Ins. Co. (83 N. 
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Y.; 168), where the court, referring to the Brink Case, said: 
“The doctrine of waiver was, we think, properly applied in that 
case; but it should not be extended, so as to deprive a party of 
his defense, merely because he negligently or incautiously, when 
a claim is first presented, while denying his liability, omits to 
disclose the ground of his defense, or states another ground than 
that upon which he finally relies. There must, in addition, be 
evidence from which the jury would be justified in finding that, 
with full knowledge of the facts, there was an intention to aban- 
don, or not to insist upon, the particluar defense afterward re- 
lied upon, or that it was purposely concealed under circum- 
stances calculated to, and which actually did, mislead the other 
party to his injury.” 

Appellee’s counsel contend that under the evidence it appears 
that notice was given within a reasonable time. We have read 
the evidence as set out in the bill of exceptions, and while we are 
of opinion that the question of reasonable time was for the jury, 
in view of the evidence as to appellee’s condition, yet the case 
which he seeks to make out was not so convincing upon that 
point as to render harmless the giving of the above instruction. 

Judgment reversed, and a new trial ordered. 


SUPREME COURT OF PENNSYLVANIA. 


HARDIMAN 
v8. 


FIRE ASS’N OF PHILADELPHIA.* 


A policy provided that it should be void if it should remain vacant for 
ten days, “unless otherwise provided by agreement indorsed hereon.” 
The stamp affixed by the agent concealed the clause “unless other- 
wise,” etc. 

Held, That where the policy required to be countersigned by the agent 
in another state, it was governed by the laws of such state. 

Held, That the reoccupancy of the premises after a vacancy of ten days 
would not avoid forieiture. 

Held, That the concealment affected by the stamp did not prevent the 
insured from knowing that the vacancy involved forfeiture. 


* Decision rendered, June 22, 1905. 
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Appeal from Court of Common Pleas, Philadelphia County. 
Action by Patrick Hardiman against the Fire Association of 
Philadelphia. Judgment for defendant, and plaintiff appeals. 


At the trial the defendant claimed that the policy had been 
forfeited by leaving the premises unoccupied and vacant for ten 
days. An inspection of the policy showed that some of the words 
of this covenant had been covered by United States revenue 
stamps. When plaintiff was on the stand he was asked this ques- 
tion: “OQ. What became of the premises in ‘winter? (Objected 
to on the ground that nothing appears on the face of the policy, 
showing that that has any bearing upon the question. Mr. Moise 
states that the part that is covered by the revenue stamps shows 
that. The Court: ‘Unless counsel can agree as to what is under 
the revenue stamps, the court will direct the revenue stamps to 
be removed for the purpose of ascertaining what is printed under 
them.’ Mr. Staake admits that the form produced by Mr. Moise 
contains what will be found under the stamps, reserving the right 
to show hereafter that the covering of the words by the stamps 
was not called to the assured’s attention and was done by the com- 
pany. The court overriles the plaintiff's objection to the ques- 
tion asked of the witness. Exception to plaintiff.) Q. What 
became of the premises in the winter? A. My things was in the 
house all the winter, and I visited the place most every week. I 
never moved my things out of it.” 

Plaintiff presented these points: “(1) If the jury believe that 
the revenue stamps were placed upon this policy by the mistake 
of the defendant’s agent, and that the plaintiff took the policy 
ignorant of that fact and ignorant of the conditions concealed by 
the stamps, then the defendant cannot rely upon the breach of 
any of the conditions so concealed as a defense to this suit. An- 
swer: Refused. * * * (4) If the jury believe that the plaintift 
or his son entered and was upon the premises insured at least 
once in every ten days from the date of the policy to the date of 
the fire, then the premises did not become vacant or unoccupied 
within the meaning of the policy. Answer: Refused. (5) The 
fact that the premises were occupied at the time of the loss makes 
it immaterial whether or not they had previously been occupied 
for ten days together or longer, for the object of the condition is 
to provide against increase of the risk, and, if the fire occurred 
when the risk was so increased, the policy would be void; but, 
when the loss takes place at a time when the risk is not increased, 
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the object of the condition falls, and the condition falls with it. 
Answer: Refused.” 

Defendant presented this point: ‘Under all the evidence, your 
verdict must be for the defendant. Answer: Affirmed.” 

Argued before Fell, Brown, Mestrezat, Potter and Elkin, JJ. 


HENRY B. PATTON and WILLIAM H. STAAKE, for Appellant. 
ALBERT L. MOISE, for Appellee. 


POTTER, J. 
This was an action brought upon a policy of life insurance to 
recover for a loss by fire. The property insured consisted of a 
dwelling house and iarm buildings located in Burlington County, 
N. J., and owned by the plaintiff. ‘The policy was of the standard 
form prescribed by statute in New Jersey and contained among 
its conditions the following clause :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon and added hereto, shall be void, if a building 
herein described, whether intended for occupancy by owner or 
tenant, be or become vacant or unoccupied and so remain for 
ten days. 


In affixing the United States revenue stamps to the policy, the 
company’s agent completely covered the words, “This entire 
policy, unless otherwise provided by agreement indorsed hereon 
or,” so that they could not be seen or read, but the words “shall 
be void, if the in” and the clause as to occupancy were not cov- 
ered. The policy was in this condition when sent to the broker 
and by him delivered to the plaintiff, and so remained until the 
trial. When the policy was issued the plaintiff and his family 
were occupying the insured premises. In the following October 
they closed the house and removed to Philadelphia for the win- 
ter. In May, 1900, they returned to the farm and continued to 
occupy the house until September 13th, when it was destroyed by 
fire. During the period of their residence in Philadelphia, from 
October, 1899, to May, 1900, the greater part of their furniture 
and household utensils were left in the insured house, and the 
plaintiff visited it at least once a week and occasionally remained 
there over night. The house was in charge of a neighbor, who 
lived a block and a half away. The amount of the loss was fixed 
by appraisement at $4,478, the amount claimed by plaintiff in his 
statement. The company defended on the ground that the policy 
had become void, under the condition quoted above, by reason 
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of the house having been vacant and unoccupied without permis- 
sion for more than ten days, and the trial judge upon this ground 
gave binding instructions for the defendant, and this is assigned 
as error. 

The first proposition upon which appellant rests is, the prop- 
erty did not become “vacant or unoccupied,” within the meaning 
of the policy. He admits, however, that, if the contract was made 
in New Jersey and is governed by the law of New Jersey, this 
position is untenable: Sonneborn vs. Ins. Co., 44 N. J. Law, 220; 
Lattan vs. Ins. Co., 45 N. J. Law, 453; Hartshorne vs. Ins. Co., 
50 N. J. Law, 427. We are clear that under the facts the contract 
was made in New Jersey. The broker who procured the insur- 
ance for the plaintiff testified that, when he presented the applica- 
tion to the vice-president of the company in Philadelphia, the 
latter looked at the form, said it looked all right, no doubt it was 
all right, but to send it to Mr. Taylor at Burlington. This was 
certainly not an acceptance of the risk, nor an agreement to issue 
a policy. The letter of the broker to Taylor inclosing the apnli- 
cation shows that he did not so understand it, as he requests 
‘Taylor to advise him promptly, if satisfactory. The policy issued 
did not become effective until countersigned by the agent at 
Burlington, and in his letter of August 21st Taylor writes: “Tf 
you have nothing further from us by to-morrow, consider risk 
placed.” The authorities are well settled that, where a policy is 
required to be countersigned by an agent in another state, the 
contract is to be governed by the law of the state where the agent 
resides. The substance of the cases is thus stated in 22 Am. & 
Eng. Ency. of Law (2d Ed.), 1350: “If the policy provides that 
it shall not be complete until countersigned by an agent at a 
specified place, it is a contract of the place where it is to be 
countersigned.” This suit, it will be remembered, is upon the 
policy, and not upon any antecedent parol contract. But, even 
if Pennsylvania law were to be applied to this case, no recovery 
could be had, for the plain condition of the policy was broken, 
and the contract of insurance became void: McClure vs. Ins. 
Co., 90 Pa.. 277; Moore vs. Ins. Co., 199 Pa., 49. 

The plaintiff further contends that he was not bound by this 
condition, because it did not appear upon the face of the policy 
and he had no notice of its existence. But the only portion of 
the policy covered by the adhesive stamps was the beginning of 
the opening sentences. If the insured had read his policy, so far 
as he could see it, he could not have been misled as to its require- 
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ments. It was plainly apparent that a part of the printed matter 
was covered by the stamps, and that was sufficient to put the 
insured upon inquiry: Swan vs. Ins. Co. (96 Pa., 37) is a case in 
point. It is also urged by the appellee, and we think with force, 
that the insured was bound to know the contents of the policy, 
because the contract is a New Jersey one, and the policy is the 
standard form prescribed by the New Jersey statute. 

The appellant also contends that the admitted fact that the 
property was occupied at the time when the fire took place, 
makes any intervening breach of the condition immaterial. But 
this is answered by the appellee by citing Ferree vs. Ins. Co., 67 
?a., 373, and Imperial Fire Ins. Co. vs. Dunham, 117 Pa., 460. 
The condition that the policy should be void if the property be- 
came vacant or unoccupied and so remain for ten days was made 
part of the contract, and the company has a right to rely upon it: 
Bemis vs. Ins. Co., 200 Pa., 340. Under the terms of the policy, 
if the insured desired to vacate the property for more than ten 
days, he was bound to give notice to the company. It might then 
give its consent, or cancel the policy. Failure to notify the com- 
pany deprived it of its option in this respect, and gave it the right 
to treat the policy as void from that time. 


The specifications of error are overruled, and the judgment is 


affirmed. 


SUPREME COURT OF ARKANSAS. 


NIAGARA FIRE INS CoO. 
v8. 
BOON ET AL.* 


An agreement of appraisal is a contract. Appraisers who make an award 
under an agreement are presumed to have acted in accordance with 
the law and the terms of the contract, and the burden of proof is on 
the party attacking the appraisement. 

Every reasonable intendment and presumption is in favor of the appraise- 
ment, and the award should not be vacated unless it clearly appears 
it was made without authority, or was the result of mistake or fraud, 
or misfeasance or malfeasance on the part of the appraisers. 


Arbitration of insurance loss cannot be defeated, after it is properly sub- 
mitted, by the withdrawal of one of the appraisers during the investi- 
gation. 


% Decision rendered, June 24, 1905. 
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Where there is sufficient evidence as to value to sustain an award, even 
when such valuation is not altogether accurate, yet such award is not 
open to attack unless so grossly erroneous as to indicate bad faith on 
other grounds. 


Appeal from Circuit Court, Lee County. Action by R. M. 
Boon and another against the Niagara Fire Insurance Company. 
Judgment for plainitffs, and defendant appeals. 


TERRY & TERRY, for Appellant, 
P. D. McCuLLock, for Appellees. 


Hus, C.J. 

Boon had a policy of insurance in appellant company on his 
store building and the adjoining building burned, injuring the 
intervening brick wali, the roof and front of his building. The 
adjuster of the insurance company and Boon failed to agree on 
the amount of damage, and the company invoked the arbitration 
clause of the poeiicy. The clause was in the usual form of such 
clauses in standard fire insurance policies, providing that each 
party select a competent and disinterested appraiser, and the 
appraisers to select a competent and disinterested umpire. The 
appraisers were required to estimate the loss, stating separatelv 
the sound value and damage, and, failing to agree, to submit their 
differences to the umpire, and the award of any two in writing 
should be binding. The appraisers were selected, and they se- 
lected an umpire. The preponderance of the evidence establishes 
the facts to be that the appraisers radically disagreed, one de- 
manding an estimate based on a new wall and the other based on 
a slight damage to the wall. ‘The appraiser selected by the in- 
surance company then called in the umpire, and it seems that he 
and the appraiser for the company differed more radically than 
he and the other appraiser. Then the appraiser for the insurance 
company withdrew, and the umpire and other appraiser made 
the award in conformity to the policy. This suit was brought on 
the award, and the company had it transferred to chancery on 
allegations impeaching the award and seeking to set it aside. 
The case was tried by the chancellor, and there is much conflict in 
the evidence, but, as stated, a preponderance sustains the facts 
briefly outlined above, and which version comes accredited by the 
chancellor. 

1. Objections are made to such testimony; some because 
elicited by leading questions, others because opinion evidence 


from witnesses not properly qualified as experts, and for other 
Vou. XXXV.—5. 
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reasons. The case was heard before the chancellor, and he 1s 
presumed to have disregarded all incompetent testimony, and on 
trial de novo the case is weighed solely on the competent testi- 
mony; hence there is no profit in discussing these objections. 
2. It is insisted that the appraisers selected by the insured did 
not estimate on the basis’ required by the policy, and thereby 


departed from the terms of the submission. The point turned on 
whether the old wall was to be treated as worthless or an esti- 
mate made on its damaged condition. There is much evidence 
to sustain the appraiser in his opinion that it would have to be 
taken down, and the value of it would not compensate the ex- 
pense of tearing it down. Even if wrong in his opinion on that 
subject, there is not sufficient evidence against it to set aside the 
award as founded in mistake. Judge Sanborn thus stated the 
rule: “An agreement of appraisal is a contract. Appraisers who 
make an award under such an agreement are presumed to have 
acted in accordance with the law and the terms of the contract, 
and the burden of proof is on those who attack their award to 
establish the contrary by convincing evidence. Every reasonable 
intendment and presumption is in favor of the award, and it 
should not be vacated unless it clearly appears that it was made 
without authority, or was the result of fraud or mistake, or of the 
misfeasance or malfeasance of the appraisers:” Barnard vs. 
Lancashire Ins. Co., 41 C. C. A., 170, 1o1 Fed., 36. The evidence 
satishes the court, as it did the chancellor, that the award was 
fairly made. Certainly it cannot be said that it clearly appears 
that it was the result of fraud, mistake, misfeasance or malfeas- 
ance of the appraiser or the umpire. The evidence against it on 
material question is that of the appraiser selected by the com- 
pany and adjuster, and they are contradicted by the other ap- 
praiser and umpire and the other testimony strongly sustaining 
the latter. 

3. There is much said about the bias and partisanship of the 
appraisers, but no evidence is apparent to sustain a disqualifica- 
tion of them on this account within the rule on that subject re- 
cently announced by this court in National Fire Ins. Co. vs. 
O’Bryan, 87 S. W., 129. 

4. It is contended that the arbitration was dissolved by the 
appraisers, and the award made by the umpire and one appraiser 
acting as appraisers after the appraisers had agreed to dissolve, 
and that this was contrary to the terms of submission, which 
provided for the umpire to only act when the appraisers submit 
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their differences to him. The evidence satisfies the court that 
the appraiser selected by the insurance company called upon the 
umpire to settle the differences, and, finding him more difficult 
to agree with them, the appraiser then withdrew. There is some 
evidence that the withdrawal was under the direction of the ad- 
juster, who learned of the situation of affairs. That is not im- 
portant here, for it is thoroughly settled that an arbitration can- 
not be defeated, after it is properly submitted, by the withdrawal 
of one of the appraisers during the investigation: Ostrander on 
Fire Ins., § 291; Bradshaw vs. Ins. Co., 137 N. Y., 137, 32 N. E., 
1055. 

Other questions are discussed as to the revocation of the 
arbitration by the withdrawal of the appraiser on account of the 
arbitrary action of the other appraiser, and other questions based 
on the theory of appellant that the appraiser acted without the 
scope of the submission and improperly. But the court is satis- 
fied from the evidence that the appraiser’s conduct was not 
within any of the grounds for impeaching the award; hence it is 
unnecessary to pursue the subject further. There was sufficient 
evidence to sustain the award as to the value, even if it was not 
an accurate valuation, it would not be open to attack unless so 


grossly erroneous as to indicate bad faith or other grounds to 
set aside the award. 
The judgment is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


——_ 


WRATHER ET AL. 
v8. 


STACY.* 


Where a policy provides for a change of beneficiary, such change may be 
made by the assured at his own will, and there can be no objection 
on the part of a prior beneficiary because his interest has never vested. 

Creditors of the assured have an insurable interest in his life, and may be 
substituted as beneficiaries in the policy. 

Where creditors are made substituted beneficiaries under a life policy, on 
condition of payment oi premiums and part of the proceeds, they are 
considered trustees, and an action against them for settlement should 
be brought in a court of equity. 





* Decision rendered, Oct. 13, 1904. 
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Appeal from Circuit Court, Hickman County. Action by Pearl 
1). Stacy again J. D. Wrather and another. Judgment for plain- 
tiff. Defendants appeal. 


BuLLocK & SmiTH, for Appellants. 
BENNETT, Ropins & THomAs and R. B. Fiat, for Appellee, 


PAYNTER, J. 

In June, 1901, John M. Stacy obtained a policy on his life for 
$1,000, payable at his death to his wife, Pearl D. Stacy. There 
was a provision in the policy, which authorized the insured to 
change the beneficiaries therein. On June 16, 1902, the insured 
made J. R. Skinner and J. D. Wrather beneficiaries in the policy, 
instead of his wife. They at the time were creditors of the in- 
sured, and it was contemplated that the amount of his liability to 
them would be increased. And as an additional consideration 
they were to pay the premiums which might become due on the 
policy. Besides, they were to pay James Marshall Stacy, father 
of the insured, $500 of the amount which they might receive at 
the death of the insured. At the time the change in the benefi- 
ciaries took place, the insured was a consumptive, with the pros- 
pect of a short life, and he died in January, 1903. The insured and 
his iather were without a home, and they conceived the idea of 
acquiring one. They purchased a house and lot in Oakton, Ky., 
of J. R. Wrather for $350, and as additional security for the pur- 
chase-money note the $500 part of the policy going to James 
Marshall Stacv was pledged to its payment. The property was 
conveyed to the father, which he sold in the son’s lifetime. After 
the death of the insured, Skinner and Wrather collected the 
money on the policy. They claim that there was due them some- 
thing over $500. ‘They paid the note which had been executed for 
the purchase money of the house and lot. This action was insti- 
tuted by the widow, Pearl D. Stacy, against the beneficiaries 
named in the policy and J. R. Wrather to recover the amount col- 
lected on it. The case was tried before a jury, and the verdict 
and judgment was for the iull amount. The defendant relied 
upon the state of facts which we have stated above as a defense 
to the action. 

The insured had the right, under the terms of the policy, to 
change the beneficiary. He could do it with or without reason, 
because the beneficiary first named did not have a vested interest 
therein: Wirgman vs. Miller, 98 Ky., 620, 33 S. W., 937. He 
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had the right to substitute creditors as beneficiaries for their pro- 
tection, as they would have an insurable interest in his life: 
3aldwin vs. Haydon, 70 S. W., 300, 24 Ky. Law Rep., goo. His 
father also had an insurable right therein by reason of his rela- 
tionship. So when the policy matured the father was entitled to 
one-half of it, and so much of that one-half as was necessary to 
pay the purchase-money note should have been thus appropri- 
ated. Whatever sums were justly due the beneficiaries named 
in the policy should have been paid out of the other half of its 
proceeds. Under the contract with the insured the beneficiaries 
in the policy were trustees, and it was their duty to disburse the 
money according to the terms of the contract with him: Crews 
vs. Crews’s Adm’r, 67 S. W., 276, 23 Ky. Law Rep., 2374. The 
mere fact that Skinner and Wrather obtained a benefit by reason 
of the substitution of beneficiaries, and the widow thereby lost 
one which would have accrued to her had the substitution not 
taken place, is not a deprivation of a right which would give her 
a cause of action. The insured simply exercised a right which 
was reserved under the contract of insurance. The right which 
the wife took in the policy was subject to the power which the 
insured had to substitute another as the beneficiary. There is 
not the slightest evidence in the record showing that the insured 
was mentally incapable of making the substitution of benefici- 
aries, or that the change made of the beneficiaries was the result 
of fraud. It was not a fraud in contemplation of law that the 
insured chose to make the change. 

As Skinner and Wrather were trustees, and this action in- 
volved the settlement of the trust, we think that the court should 
have transferred the case to equity. Having reached this con- 
clusion, we do not deem it necessary to pass upon the question as 
to whether certain depositions were parts of the bill of excep- 
tions, and whether the instructions given by the court were prop- 
erly brought here for review. While the policy of insurance was 
not properly in the record, still the pleadings sufficiently show its 
provision with reference to the power of the insured to make 
the substitution of beneficiaries to enable us to pass upon the 
questions we have considered. It may be added here that the 
widow or the estate of the deceased has no interest in the one- 
half of the policy which was to go to James Marshall Stacy. The 
settlement of that question is for him and Skinner and Wrather. 

The judgment is reversed for proceedings consistent with this 
opinion. 





Insurance Law Journal. 


SUPREME COURT OF INDIANA. 


SWING 
ve. 


HILL &T AL.* 


Although a state may prohibit contracts on the part of a foreign insurance 
company, without complying with the requirements of law, or its 
agents from soliciting business in the state; yet no statute is recog- 
nized by which the Legislature may prohibit its citizens from entering 
into contracts insuring property within its boundaries. 


Appeal from Circuit Court, Monroe County. Action by James 
B. Swing, as trustee for creditors of the Union Mutual Fire In- 
surance Company, against Nathaniel U. Hill and others. From 
a judgment that the action abate, plaintiff appeals. Case trans- 
ferred from Appellate Court under Burns’s Ann. St. Igor, 
§ 13374. 


P. A. REECE and Miers, Coor & MIERS, for Appellant. 
Duncan & BATMAN, for Appellees. 


GILLETT, J. 

James B. Swing, as trustee for the creditors of the Union Mut- 
ual Fire Insurance Company, of Cincinnati, Ohio, brought this 
action against appellees to recover on account of a statutory lia- 
bility alleged to exist against the latter, as policyholders in said 
company. Appellees filed a plea in abatement, alleging in sub- 
stance that their contracts of insurance with said company were 
made in the state of Indiana and that said company had not com- 
plied with the insurance laws of this state. Appellant, by way of 
reply, admitted that said company had not taken the steps re- 
quired by statute as a prerequisite to doing business in Indiana, 
and as to all other matters set up in said answer it denied each 
and every of its allegations. A demurrer was sustained to this 
reply, and appellant excepted. He afterward filed a general de- 
nial to said answer; but, as he subsequently withdrew the latter 
reply and refused to plead further, the court rendered judgment 
that the action abate. 

It is evident that it was the theory of said answer that, as said 
insurance company had entered into the contracts of insurance 


% Decision rendered, October 27, 1905. 
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with appellees in the state of Indiana without complying with the 
insurance laws thereof, the action ought to abate, and the ques- 
tion arises whether, upon a denial of the allegation that the con- 
tracts were made in this state, there appeared upon the record 
admitted allegations which justified the abating of the action. 
Although it is competent for the state by legislation to prevent 
foreign corporations from entering into insurance contracts in 
this state concerning property therein without complying with 
the requirements of law, and while it is also competent for the 
state to prohibit the agents of such companies from soliciting 
insurance in this sfate, yet the Legislature is not empowered to 
enact a statute whereby it prohibits citizens from entering into 
contracts outside of this state insuring property within its 
boundaries: Allgeyer vs. State, 165 U. S., 578, 17 Sup. Ct., 427, 
41 L. Ed., 832; Nutting vs. Com., 183 U. S., 553, 22 Sup. Ct., 
238, 46 L. Ed., 324. In Allgeyer vs. State, supra, the Federal 
Supreme Court used the following language: “Has not a citizen 
of a sfate, under the provisions of the Federal Constitution above 
mentioned, a right to contract outside of the state for insurance 
on his property—a right of which state legislation cannot de- 
prive him? We are not alluding to acts done within the state by 
an insurance company or its agents doing business therein, which 
are in violation of the state statutes. When we speak of the 
liberty to contract for insurance or to do an act to effectuate such 
a contract already existing, we refer to and have in mind the 
facts of this case, where the contract was made outside the state, 
and as such was a valid and proper contract. The act done 
within the limits of the state, under the circumstances of this 
case and for the purpose therein mentioned, we hold a proper act, 
one which the defendants were at liberty to perform, and which 
the state Legislature had no right to prevent, at least with ref- 
erence to the Federal Constitution. To deprive the citizen of 
such a right as herein described without due process of law 1s 
illegal.” It does not appear, as among the admitted facts, either 
that the contracts of insurance were made in this state or were 
to be performed here. The only admitted fact concerning the 
contract was that said company had written insurance upon 
property in this state for the benefit of a citizen thereof. This did 
not furnish ground for the abating of the action. 

It is urged by appellees’ counsel that, inasmuch as proof in 
denial of appellees’ plea in abatement would have been admissi- 
ble under the general denial which was subsequently filed, no 
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harmful error was committed by the court in sustaining the 
demurrer to the first or special paragraph of reply. Had the 
reply by way of general denial been on file when the demurrer 
was sustained to the special paragraph, we should have been re- 
quired to hold that there was no available error, as the ruling 
would not have restricted the proof. But, as the general denial 
was not on file at the time the ruling complained of was made, 
the court, by sustaining the demurrer, was committed to the 
proposition that the Jact that the contract was made outside of 
this state was not a matter of any importance. Having duly 
reserved his exception to said ruling, plaintiff was thereafter en- 
titled to withdraw the reply he subsequently filed and stand upon 
the legal proposition which his first paragraph of reply had pre- 
sented. The ruling had definitely indicated the position of the 
court that the place of the making of the contract was an imma- 
terial matter and after such special ruling was made there was 
no occasion for taking the judgment of the court on the same 
question as it would be presented on the facts. n 

It is further objected by counsel for appellee that appellant has 
not sufficiently complied with rule 22 of this court (55 N. E., vi), 
in that it is claimed that he has not, in his statement of the plead- 
ings set out a concise statement of so much of the record as 
fully presents the error relied upon. While it is true that ap- 
pellant has only presented an epitome of the plea in abatement 
and of the special paragraph of reply thereto, yet he has set out 
enough so that each of the judges can be advised, upon the read- 
ing of appellant’s principal brief, of the question which is pre- 
sented for our determination. The objection is not well taken. 

Judgment reversed, with a direction to the trial court to over- 
rule the demurrer to appellant’s first or special paragraph of re- 
ply, and for further proceeding not inconsistent with this opinion. 
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COURT OF APPEALS OF KENTUCKY. 


EQUITABLE LIFE ASSURANCE SOC. OF U. S. 
v8. 


COMMONWEALTH.* 


Under a statute prohibiting an insurance company doing business in the 
state from making any distinction or discrimination in favor of indi- 
viduals between insurants of the same class, in the amount of payment 
of premiums, or other agreenient not plainly expressed in the policy, 
under penalty of a fine, held, that the company was not liable for a 
violation, made by its agent in allowing rebates, in express disregard 
of instructions and whose acts were disapproved by the company after 
knowledge of the fact. 


Appeal from Circuit Court, Fulton County. Action by the 
commonwealth of Kentucky against the Equitable Life Assur- 
ance Society of the United States. Judgment for plaintiff. De- 
fendant appeals. 


HuMPHREY, HINES & HUMPHREY, for Appellant. 


N. B. Hays and C. H. Morris, for Appellee. 


NunvN, J. 

This is an appeal from judgment of the Fulton Circuit Court 
assessed against the appellant for the violation of section 656, 
Ky. St., 1903: This section is as follows: “No life insurance 
company doing business in Kentucky shall make or permit any 
distinction or discrimination in favor of individuals between in- 
surants of the same class and equal expectation of life in the 
amount of payment of premiums or rates charged for the poli- 
cies of life or endowment insurance, or in the dividends or other 
benefit payable thereon, or in any other of the terms and condi- 
tions of the contracts it makes; nor shall any such company or 
any agent thereof make any contract of insurance or agreement 
as to such contract, other than is plainly expressed in the policy 
issued thereon; nor shall any such company or agent pay or 
allow, or offer to pay or allow, as inducement to insurants, any 
rebate of premium payable on the policy, or any special favor or 
advantage in the dividends or other benefit to accrue thereon, or 
any valuable consideration or inducement whatever not specified 


as Decision. rende red, Nov. 29, 1905. 
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in the policy contract of insurance. Every company, or officer 
or agent thereoi, who shall violate the provisions of this section, 
shall be fined in any sum not exceeding five hundred dollars, to 
be recovered by action in the name of the commonwealth, and, 
on collection, paid into the state treasury.” 

It was alleged that appellant violated this section by giving a 
rebate on a premium on a policy of life insurance to one Walter 
Morris. The proof showed that appellant’s state agent, Henry J. 
Powell, employed one Joseph B. Alves to solicit insurance; that 
he obtained two policies on the life of Walter Morris for $5,000 
each, and allowed him a rebate of 60 per cent of the first pre- 
miums; that he collected the balance of 40 per cent, and remitted 
it to the company, which was the full amount of its share of the 
first premiums. This was clearly a violation of the statute above 
quoted. The proof further shows that this rebate was made 
wholly without the knowledge, permission or approval of the 
appellant or Henry J. Powell. Alves had received instructions 
from the appellant, both in writing and orally from the general 
agent Powell, that he was forbidden to pay or allow any rebate of 
premiums in any manner whatsoever, and these instructions were 
in no way modified or suspended, and it was further shown that, 
when Alves’s conduct in this matter became know to appellant, 
it discharged him for that reason. The lower court evidently 
took the view that appellant was criminally liable for the acts of 
Alves, its agent, and in effect so instructed the jury. 

There can be no doubt but that Alves violated this statute, and 
he could have been punished for it; but the question is, can the 
appellant, the principal, be held criminally liable for the criminal 
acts of its agent which it neither approved of nor consented to, 
but, on the contrary, disapproved of? Counsel for appellee ad- 
mits the general rule to be that the principal is not liable for the 
criminal acts of the agent, unless the principal authorizes, ap- 
proves of, or at least consents to, the act, but claims that the case 
at bar is an exception to the general rule, and cites Am. & Eng. 
Enc. of Law (2d Ed.), vol. 22, p. 933, and the cases of Metropoli- 
tan Life Ins. Co. vs. People (Ill.), 70 N. E., 643, and Franklin 
Life Ins. Co. vs. People (IIl.), 66 N. E., 378. We find from refer- 
ence to the Encyclopedia of Law, supra, that the author states 
that such a statute as ours is valid. The same question was like- 
wise determined in the Illinois cases cited above. ‘The Illinois 
cases, however, go farther, and expressly decide that the com- 
pany can be made responsible criminally for the action of its 
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agent in allowing rebates, even if done without the knowledge, 
approval or consent of the company. 

There is no doubt about the validity of our statute, and that 
persons violating it can be punished for violating it as provided 
for therein, and it is clear that the courts of Illinois properl} con- 
strued the statute of that state upon the subject of rebate and 
held the insurance company responsible criminally. But, upon 
an examination of the statute of that state, we find it differs 
materially from ours in an important particular. In section 3 
of that act (Hurd’s Rev. St., 1903, p. 1057, § 29) we find the fol- 
lowing language: ‘Any such liie insurance company or associa- 
tion which shall transact its business in this state in violation of 
the provisions of this act shall, /ogether with the agent or agents 
so unlawfully transacting said business, jointly and severally, be 
subject to a penalty of not less than five hundred dollars.” (Italics 
ours.) The language of our statute is “Every company, or offi- 
cer or agent thereof, who shall violate the provisions of this sec- 
tion, shall be fined,” etc. It will be noticed that the Illinois stat- 
ute Says that the company, together with the agent, shall be fined, 
while our statute says that the company or its officer or agent 
shall be fined. Thus it will be seen that the Legislature of IIli- 
nois intended to make the company and the agent responsible, 
while the Legislature of Kentucky did not intend to make them 
jointly responsible, as evidenced by the use of the disjunctive 
“or,” which shows that it was the intention of the Kentucky 
Legislature that the general doctrine of the criminal responsi- 
bility of the principal should apply. 

In our opinion the action of the lower court was erroneous, 
because, although a principal is liable civilly, either in an action 
ex contractu or ex delicto, for the acts of its agent within the 
scope of his authority, the principal is not liable criminally for the 
acts of its agent, even when within the apparent scope of his 
authority, unless authorized or assented to by the principal or 
made so by statute. 

For these reasons the judgment of the lower court is reversed, 
and the cause remanded for further proceedings consistent here- 
with. 
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SUPREME COURT OF MISSISSIPPI. 


TRADERS’ INS. CO. or CHICAGO 
v8. 
E. D. EDWARDS POST No. 22, G. A. R.* 


Where the policy stated that it was for the term of three years from the 
14th of January, 1903, to the 14th of January, 1904, a refusal to admit 
parol evidence as to which of the two periods was contemplated was 
reversible error. 


Appeal from Circuit Court, Warren County. Action by E. D. 
Edwards Post No 22, G. A. R., against the Traders’ Insurance 
Company of Chicago. From a iudgment for plaintiff, defendant 
appeals. 

The insurance policy sued on contained the following clause :— 

Does insure E. D. Edwards Post No. 22, G. A. R., for the 
term of three years from the 14th day of January, 1903, tp the 

14th day of January, 1904. 

Defendant pleaded the general issue, and gave notice there- 
under that it would offer evidence to show that the policy was a 


one-year policy, and not a three-year policy, as alleged in the 
declaration, and that the property insured was destroyed by fire 
after the expiration of the one year. On the trial defendant of- 
fered evidence to sustain these facts. 


Harris Dickson, for Appellant. 
DaBNEY & McCaBE, for Appellee. 


Cox. Sik. 

The time for which appellant undertook to insure the society 
hall of appellee anc its furniture and paraphernalia is fixed in the 
policy as being “for the term of three years from the fourteenth 
day of January, 1903, at noon, to the fourteenth day of January, 
1904, at noon.” This attempted statement of the time for the 
duration of the contract involves two descriptions, each of which 
is perfectly clear in itself, but which are mutually inconsistent 
and contradictory. It is a palpable case of equivocation in de- 
scription, induced, doubtless, by clerical misprision. The court 
erred in not permitting the introduction of parol evidence to 
show which of the two periods named in the policy was the one 


*% Decision rendered, July 10, 1905. 





1906. ] Commonwealth vs. Inter-State Life Ins. Co. 17 


in contemplation of the parties. Parol evidence is admissible in 

such a case, not to vary the contract, nor to make a contract for 

the parties, but to make clear what the contract really was. 
Reversed and remanded. 


LOWER COURT DECISIONS. 


COMPANY NOT LIABLE FOR UNAUTHORIZED REBATING BY AGENT. 
Marshall County, Kentucky, Circuit Court. 


COMMONWEALTH 
v8. 
INTER-STATE LIFE INS. CO. or INDIANAPOLIs.* 


Where the giving of a rebate by a life insurance company or agent is 
made a penal offense, the fact must be established beyond a reason- 
able doubt. 


The principal is not responsible for illegal acts of its agent without its 
knowledge, direction or consent. 


Where the fact that such rebate was within the scope of an agent’s au- 
thority is established, a prima facie case against the company, if made 
out, is rebutted by proof that the act was done without its authority, 
knowledge, consent or approval. 


REED, J. 

The defendant is an incorporated insurance company, and a 
non-resident corporation, its home office being in Indianapolis, 
Ind. It is sued in four cases styled as above, for penalties under 
section 656 of the Kentucky statutes, for what is known, under 
said section as “rebating or discriminating in premium rates.” I 
have been unable to get a copy of the evidence, a stenographic 
report of which was made on the trial of the said actions, which 
were submitted to me together by agreement of the parties, and 
hence, I must rely upon my recollection as to the testimony, the 
substance of which, as I remember it now, and so far as same 
was competent (I may say, much of the testimony I have disre- 
garded in passing upon these cases), was that a man named 
Mahaney was the general agent of defendant company in the 


%* Decision rendered, October, 1905. 
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state of Kentucky, and that M. G. Caldwell was a sub-agent of 
said Mahaney, and a local agent of defendant company, located at 
Paducah, Ky.; that said Caldwell did give rebates and greatly 
reduced rates on the first premiums to the parties insured, and 
out of which these actions grew, but Caldwell testified that he 
had no correspondence or communication with defendant com- 
pany about rebating, but that he was authorized by Mahaney to 
do so. Mahaney did not testify, and there is but little, if any, 
testimony, as I remember, on behalf of the commonwealth show- 
ing that either Mahaney or Caldwell had any authority whatever 
to engage or indulge in rebating or discriminating in the rates of 
the company, or that defendant company had any knowledge 
whatever that same was being done by either of said agents, and 
the commonwealth to make out its case appears to have relied 
mainly on establishing the fact that said Mahaney and Caldwell 
were the agents of defendant company, and while acting as such 
they did the acts complained of in violation of the statute. 

There was nothing in either the applications sent the com- 
pany in said cases or in the policies of insurance based thereon 
and sent to the respective applicants, showing any rebates or 
discriminations by said agents, or to indicate or excite suspicion 
that same was being done. 

All the officers of the said company were sworn as witnesses 
on the trial of said actions, and positively stated that said com- 
pany, nor any of its officers had at any time authorized the re- 
bates complained or, or that any of said officers had any knowl- 
edge whatever that said agents were engaged in or had given 
rebates on premiums in said cases. 

I find from the evidence that defendant’s agent, M. G. Cald- 
well, did give the rebates complained of in each of said cases, but 
only out of his commissions on first premiums, and I further find 
that it was done without the knowledge, authority, consent or 
approval of defendant company. According to the decision of 
the Court of Appeals in the case of the Equitable Life Assurance 
Society, reported in 23d Ky. Law Rep. (page 2351), the common- 
wealth should be held to establish its case in the same manner 
it would be required to do if these proceedings were under in- 
dictments, or in other words, should make out its case beyond a 
reasonable doubt. 

The only thing remaining is to apply the law as I understand it 
to the facts as proven. The general rule seems to be that the 
principal is criminally liable for acts done by his agent in the 
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course of employment if they are authorized or assented to by 
him, and when the agent acts under the orders of his principal 
the latter cannot evade responsibility by the mere fact that he 
was absent at the time, but the principal is not responsible for 
the illegal acts of his agent done without his knowledge, con- 
sent or direction. 

Some courts have held, and perhaps the Court of Appeals of 
Kentucky, and it is perhaps not a bad rule, that when the com- 
monwealth has established the penal of criminal act, and the 
fact that same was committed by an agent while engaged for his 
principal within the scope of his employment, that there is then 
made out such prima facie case as will warrant a conviction un- 
less the defendant furnishes counter testimony showing an ab- 
sence of any participation in the offense committed by his agent, 
or, in other words, that the offense complained of as having 
been committed by the agent, was done without the authority, 
knowledge and consent or approval of the principal. 

I am of the opinion that the defendant furnished such proof 
in these cases. The statute under consideration imposes the 
penalty on either the agent or any officer of the company, or 
the company itself for a violation thereof. There is no question 
but that the agent, M. G. Caldwell, violated the statute, and if 
his statement may be taken as true, Mahaney also violated said 
statute, but before the company can be made criminally liable 
for the acts of either of them, either authority to do the act, or 
knowledge of its being done, and that the defendant consents to 
or approved the same, must be shown before the defendant can 
be convicted. 

Each of said four actions is now ordered to be dismissed abso- 
lutely. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


CHANGE OF BENEFICIARY—PREMIUM NOTE. 
In the case of Littlefield vs. Perkins, decided by the Supreme 
Judicial Court of Maine, March 15, 1905, the following official 
syllabus was furnished :—- 


To constitute a valid gift inter vivos of an insurance policy 
from a wife to her husband, the necessary change of beneficiary 
must be made during her lifetime. 

When the only evidence of such a gift was that the wife ex- 
pressed a wish that the husband should have the whole of the 
insurance money, and one of the beneficiaries verbally agreed 
to that, but it did not appear that the husband or wife did or 


omitted to do anything in consequence of the promise, or in 
any way suffered thereby, such contract was a nudum pactum, 
and the essential elements of a gift inter vivos or donatio causa 
mortis are wanting. 

When a note is given for a certain sum, a part of which is for 
a good consideration and the balance is without consideration, 
and afterward the amount that is for a legal consideration is 
paid and indorsed on the note, the note then being without 
consideration as to the unpaid balance, no recovery can be 
had upon it. 
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SUPREME JUDICIAL COURT OF MAINE. 


KNOWLTON 
vs. 


PATRONS’ ANDROSCOGGIN MUT. FIRE INS. CO.* 


The legislative enactment of i895 (Laws 1895, p. 14, c. 18) prescribed a 
form for a standard policy of insurance, prohibited insurance com- 
panies doing business in this state from issuing policies of fire in- 
surance in any other form, and by section 3 (page 19) of the act 
expressly repealed all provisions of law inconsistent with the terms 
of the policy thus enacted. This standard policy, by its terms, is 
declared void, if the premises become vacant by the removal of the 
owner or occupant, and so remain vacant for more than thirty days, 
without the assent of the company in writing or in print, irrespective 
of the question whether such vacancy materially increases the risk or 
not. This provision is clearly inconsistent with the statute of 1883, 
declaring that a change in the occupation of the property should not 
affect the policy unless it materially increased the risk. , Held, That 
the earlier enactment of 1883 was expressly repealed by the terms of 
section 3, c. 18, p. 19, of the Laws of 1895. 

The question of material increase of the risk from vacancy or non-occu- 
pancy is not open, under the provisions of the standard policy itself, 
as prescribed by chapter 18, p. 14, of the Laws of 1895. 

Furthermore, in the case at bar these provisions of the standard ‘policy 
relating to the vacancy of the premises are modified by the separate 
slip or rider attached to the policy, according to the general authority 
therefor given by section 4, c. 49, Rev. St. By this modified con- 
tract the parties definitely stipulated that the policy should be ren- 
dered void for vacancy or non-occupancy continued for more than 
ten days. This is the contract which the parties themselves made, 
and the court is not authorized to substitute for it another and a 
different contract which the parties did not make. 


In the case at bar the property insured, a set of connected farm buildings 
situated about one mile irom Liberty Village, where the plaintiff 
resided, was destroyed by fire April 19, 1903. The house was not 
occupied by the plaintiff himself, but had been occupied by his 
tenant, Albert Turner, and his family. A stock of cattle, and also 
some hay and farming tools, the property of the plaintiff, were kept 
in the barn and cared for by Turner. On the 28th day of March, pre- 
ceding the fire, Turner hired a tenement in Liberty Village, and 
removed from the house in question sufficient furniture and- goods 
to furnish it. On the 4th day of April. following, his wife and family 
moved into this tenement in Liberty Village, but he continued to pay 
rent for the plaintiff's house up to the time of the fire. He continued 
to work upon the farm pleasant days, leaving his family in the village 
in the morning, taking his dinner with him to the farm, and return- 
ing to his family in the village at night. Rainy days and Sundays he 
was not at the farm. On these days the stock was cared for by a 
neighbor, one Weed. Turner was not at the farm on the day of 
the fire; Weed caring for the stock on that day. He intended to 
return to the Knowlton place with his family in about two months. 


Held, That upon these facts the plaintiff's buildings, insured by the policy 
in suit, must be deemed to have become “personally unoccupied,” 


% Decision rendered, Nov. 16, 1905. Syllabus by the Court. 
Vou. XXXV.—6. 
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without the consent of the company, for more than ten days imme- 
diately preceding their destruction by fire. 

Subsequent to the date of the fire the deiendant company sent to the 
plaintiff an “assessment card” for the twenty-eighth assessment made 
by the company, dated July 30, 1903, informing the plaintiff that the 
assessment on his premium note was $1, and requesting payment of 
the same. This general assessment covered eight losses that occurred 
prior to the fire, and ten that occurred after the fire. The plaintiff 
paid this sum of $1, assessed on his premium note, some time in 
August, 1903. The plaintiff contended that the acceptance by the 
defendant company of the plaintiff's proportional part of this assess- 
ment operated as a waiver of the forfeiture resulting from such non- 
occupancy. 

In two previous decisions of this court, questions of waiver were raised 
precisely analogous to that in the case at bar, and were decided ad- 
versely to the plaintifi’s contention. In each of these cases the pro- 
visions of the charter of the company relating to membership, the 
obligation of every member to pay his proportion of all losses hap 
pening during his connection with the company, and the existence 
of the lien on the buildings for the security of the deposit note, were 
in effect precisely identical with the statutory provisions in force at 
the date of the plaintiff's policy in this suit. These authorities must 
be deemed decisive of the case at bar. 
the question of waiver, /ie/d, that the forfeiture resulting from the 
non-occupancy of the plaintiff's buildings was not waived by the com- 
pany in accepting payment of an assessment upon the plaintiff's pre- 
mium note under the circumstances stated. 


Report from Supreme Judicial Court, Waldo County. Action 
by Willis J. Knowlton against the Patrons’ Androscoggin Mutual 


Fire Insurance Company. Judgment for defendant. 

Assumpsit upon a policy of fire insurance in the standard 
form, issued by the defendant company upon the buildings of the 
plaintiff situated in Montville. Plea, the general issue with the 
following brief statement: “That the buildings insured by the 
policy declared upon in the plaintiff's writ had become vacant by 
the removal of the occupant, and had so remained vacant for more 
than ten days prior to their destruction by fire, without the con- 
sent in writing of the company, certified on the back of the policy 
by the president and secretary or by two of the directors, where- 
by said policy became void. 

That the buildings insured by the policy declared upon in the 
plaintiff's writ had become personally unoccupied, and had so 
remained personally unoccupied for more than ten days prior to 
their destruction by fire, without the consent in writing of the 
company, certified on the back of the policy by the president and 
secretary or by two of the directors, whereby said policy became 
void.” 

After the evidence in behalf of the plaintiff had been fully taken 
out the defendant notified the court that it did not propose to 
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offer any evidence, and did not question the facts as proved by 
the plaintiff. Thereupon it was agreed that the case be reported 
to the law court “for the law court to pass upon and decide all 
questions of law involved and all questions of fact, if any, and in- 
ferences from facts, if any, involved in the case, and to order 
such judgment as the law and facts may require.” 

Argued before Wiswell, C. J., and Emery, Whitehouse, Strout, 
Savage and Peabody, JJ. 


ARTHUR RITcHIE, for Plaintiff. 
Joun A. MorriLL, for Defendant. 


WHITEHOUSE, J. 

This is an action upon a policy of fire insurance in the standard 
form, dated March 26, 1902, issued by the defendant company 
upon the buildings of the plaintiff situated in Montville, as fol- 
lows: On dwelling house and L, $200; on barn, $125; on wood 
shed, $25; on hen shed, $25; on silo, $25—S4oo. 

All the buildings except the silo, which had not then been con- 
structed, but the lumber for which was then on the premises, 
were totally destroyed by fire on the night of Sunday, the 19th of 
April, 1903, between 10 and 11 o’clock. 

Attached to the policy was a “rider” or additional paper, con- 
taining the following stipulation: “It is also a part of the con- 
sideration of this policy, and it is especially agreed that this 
policy: shall be void and the whole amount of premium paid for- 
feited to the company, if the buildings hereby insured shall be- 
come vacant by the removal of the owner or occupant, or shall 
become personally unoccupied for more than ten days without 
the consent in writing of the company, certified on the back of the 
policy by the president and secretary or by two of the directors.” 

Section 20 of chapter 49 of the Revised Statutes of 1883 reads 
as follows: “A change in the property insured or in its use or 
occupation or a breach of any of the terms of the policy by the 
insured, do not affect the policy unless they materially increase 
the risk.” 

But the legislative enactment of 1895 (Laws 1895, p. 14, c. 18) 
prescribed a form for a standard policy of insurance, prohibited 
insurance companies doing business in this state from issuing 
policies of fire insurance in any other form, and by section 3 
(page 19) of the act expressly repealed all provisions of law 
inconsistent with the terms of the policy thus enacted. This 
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standard policy, by its terms, is declared void, if the premises 
become vacant by the removal of the owner or occupant, and so 
remain vacant for more than thirty days, without the assent in 
writing or in print of the company, irrespective of the question 
whether such vacancy materially increases the risk or not. This 
provision is clearly inconsistent with the statute of 1883 above 
quoted, declaring that a change in the occupation of the property 
should not affect the policy unless it materially increased the risk. 
It is accordingly claimed in behalf of the defendant company 
that the earlier enactment of 1883 was expressly repealed by the 
terms of section 3, c. 18, p. 19, of the Laws of 1895. 

In accordance with this view, the clause above quoted irom 
section 20, c. 49, of the Revised Statutes of 1883, was omitted 
from the Revision of 1903. 

But it is contended in behalf of the plaintiff that the question 
of material increase of the risk from vacancy or non-occupancy 
is still open, under the provisions of the standard policy itself, as 
prescribed by chapter 18, p. 14, of the Laws of 1895. It is there 
provided that the policy shail be void, if, without the assent in 
writing or in print of the company, “the situation or circum- 
stances affecting the risk shall, by or with the knowledge, advice, 
agency or consent of the insured, be so altered as to cause an 
increase of such risks.” It will be seen, however, that this pro- 
vision relied on by the plaintiff is one of eleven independent 
clauses in the policy, by each of which the policy is declared to 
be void upon the conditions therein specified, and it is immedi- 
ately followed by these two clauses; viz., “or if, without such 
assent, the said property shall be sold or this policy assigned, 
or if the premises hereby insured shall become vacant by the re- 
moval of the owner or occupant, and so remain vacant for more 
than thirty days without such assent.” 

It was impossible for the Legislature to anticipate and specify 
the infinite variety of changes in the situation and circumstances 
that might cause an increase of the risk. It, therefore, inserted 
the comprehensive provision relied upon by the plaintiff. In the 
light of experience, however, it was practicable to specify ten 


conditions or changes in the situation of the property, each of 
which would render the policy void without opening to actual 
inquiry the question of the increase of risk. The language of the 
standard policy is not to be construed to mean that an issue of 
fact is to be raised upon the question of increase of risk under 
each of the independent clauses in question. It would not be rea- 
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sonable to suppose that the Legislature contemplated a judicial 
inquiry under the clause relating to the keeping of gunpowder 
or naphtha, or under the clause respecting other insurance on 
the property, or the clause in regard to the sale of the property 
and the assignment of the policy without the assent of the com- 
pany as there specified. With no greater or better reason can 
it be claimed that the question of increase of risk is open under the 
clause rendering the policy void for vacancy or non-occupancy. 
It is an independent and absolute stipulation that the policy shall 
be void, if the premises become vacant and remain so for more 
than thirty days as there specified. It is not qualified by any 
other clause in the policy. 

Furthermore, in the case at bar these provisions of the stand- 
ard policy relating to the vacancy of the premises are modified 
by the separate slip or rider attached to the policy according to 
the general authority therefor given by section 4, c. 49, Rev. St. 
By this modified contract the parties definitely stipulated that 
the policy should be rendered void for vacancy or non-occupancy 
continued for more than ten days. This is the contract which the 
parties themselves made, and the court is not authorized to sub- 
stitute for it another and a different contract which the parties 
did not make. 

The case comes to this court upon a report of the uncontro- 
verted evidence of the plaintiff, and the question arises in the 
first place whether, upon the facts thus disclosed, the buildings 
did become vacant by the removal of the owner or occupant, or 
did become personally unoccupied and so remain vacant or per- 
sonally unoccupied for more than ten days, without the consent 
in writing of the company. It has been suggested that the two 
words “vacant” and “unoccupied” are synonymous, and there 
are, doubtless, conditions of a dwelling house, when either word 
applied to it, or both words applied to it, will express a like con- 
dition of it. But, as stated by the court in Herrman vs. Adriatic 
Fire Ins. Co. (85 N. Y., 162, 39 Am. Rep., 644): “A dwelling 
house is chiefly designed for the abode of mankind. For the 
comfort of the dwellers in it, many kinds of chattel property are 
gathered in it. So that, in the use of it, it is a place of deposit of 
things inanimate, and a place of resort and tarrying of beings 
animate. With those animate far away from it, but with ‘those 
inanimate still in it, it would not be vacant, for it would not be 
empty and void. And as a possible case, with all inanimate 
things taken out, but with those animate still remaining in it, it 
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would not be unoccupied, for it would still be used for shelter 
and repose. And it is because, in our experience of the purpose 
and use of a dwelling house, we have come to associate our no- 
tion of the occupation of it with the habitual presence and con- 
tinued abode of human beings within it; that that word applied 
to a dwelling always raises that conception in the mind. Some- 
times, indeed, the use of the word ‘vacant,’ as applied to a dweéll- 
ing carries the notion that there is no dweller therein; and we 
should not be sure always to get or convey the idea of an empty 
house by the words ‘vacant dwelling’ applied to it. But, when 
the phrase ‘vacant or unoccupied’ is applied to a dwelling house, 
plainly there is a purpose—an attempt to give a different state- 
ment of the condition thereof; by the first word, as an empty 
house; by the second word, as one in which there is not habitu- 
ally the presence of human beings.” See, also, Sonneborn vs. 
Ins. Co., 44 N. J. Law, 220, 43 Am. Rep., 365. 

In the case at bar the property insured was a set of connected 
farm buildings situated in a farming community in the town of 
Montville, about one mile from Liberty Village, where the plain- 
tiff resided. The nearest house was from 500 to 700 feet distant. 
The house was not occupied by the plaintiff himself, but had 
been occupied by his tenant, Albert Turner, and his family, con- 
sisting of a wife and three children. A stock of cattle, and also 
some hay and farming tools, the property of the plaintiff, were 
kept in the barn and cared for by Turner. On the 28th day of 
March, preceding the fire, Turner hired a tenement in Liberty 
Village, and removed from the house in question sufficient furni- 
ture and goods to furnish it. On the 4th day of April, following, 
his wife and family moved into this tenement in Liberty Village, 
but he continued to pay rent for the plaintiff's house up to the 
time of the fire. He continued to work upon the farm pleasant 
days, leaving his family in the village in the morning, taking his 
dinner with him to the farm, eating it in the house, there, and 
lying on the couch while the horses were feeding. At night he 
returned to his fainily in the village. Rainy days and Sundays 
he was not at the farm. On these days the stock was cared for by 
a neighbor, one Weed. ‘Turner was not at the farm on the day 
of the fire; Weed caring for the stock on that day. The removal 
to Liberty Village was occasioned by the approaching confine- 
ment of his wife, and he intended to return to the Knowlton place 
after his wife became able to do so. Her confinement occurred 
on the 22d day of May following the fire. A few articles in the 





1906.] Knowlton vs. Patrons’ Androscoggin M. F. Ins. Co. 87 


house belonged to Turner’s mother, and he had made arrange- 
ments for their removal. because, as he says, he was afraid some 
might be stolen. 

Upon these facts it is contended in behalf of the defendant 
company that the premises had become vacant or personally un- 
occupied by the removal of ‘furner, and remained so for more 
than ten days prior to their destruction by fire, without the con- 
sent of the company in writing, and that the policy, by the terms 
on the rider attached to it, had therefore become void. 

In Corrigan vs. Conn. Fire Ins. Co. (122 Mass., 298) a policy 
of insurance upon a house provided that the policy “shall be void, 
if the house shall remain vacant or unoccupied for the space of 
ten days, without written notice to and the consent of the com- 
pany,” and it was held that, if the house had not been used as a 
dwelling place by some one within ten days of the loss, the policy 
would be void; and that if the former occupant had moved with 
his family into another house, where they slept and took their 
meals, the fact that some of his furniture remained in the house, 
and the key had not been surrendered to the landlord until within 
the ten days, would not constitute an occupancy of the premises. 
The fact that the plaintiff left a dwelling house furnished and in 
charge of his farmer, who kept the farmhouse near by, and whose 
wife visited and aired the dwelling every few days will not satisfy 
the condition of occupancy. For a dwelling house to be occu- 
pied, it must be used by human beings as their customary place 
of abode: Herrman vs. Ins. Co., 85 N. Y., 162, 39 Am. Rep., 644. 

In Hanscom vs. Ins. Co. (90 Me., 338, 38 Atl., 325) the court 
sav: “The fact that the furniture remained in the house, and 


that the plaintiff's hired man made a frequent inspection of the 
household goods and had a general oversight of the buildings 
during the day, is not a full equivalent for the constant super- 


vision involved in the occupancy of the premises as a customary 
place of abode, and the actual presence in the building of those 
who are living in it and using it as a dwelling house day and 
night: Ashworth vs. Builders’ Ins, Co., 112 Mass., 422, 17 Am. 
Rep., 117; Herman vs. Adriatic Ins. Co., 85 N. Y., 162, 39 Am. 
Rep., 644; Bonefant vs. Ins. Co., 76 Mich., 654, 43 N. W., 682; 
May on Ins., 249a; Wood on Ins., p. 180. A purpose to move into 
a house, though partly executed by filling it with furniture, will 
not aid the insured, unless the purpose is rendered complete by 
actual occupancy. If the premises became unoccupied and re- 
mained so up to and at the time of the fire, the condition is 
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broken: 1 May on ins., 502. ‘The mere presence of goods in 
the house, and a supervision over it is not “occupancy.” ‘That 
requires “living” in it: Moore vs. Ins. Co., 64 N. H., 140, 6 Atl., 
27, 10 Am. St. Rep., 384; Sonneborn vs. Ins. Co., 44 N. J. Law, 
220, 43 Am. Rep., 365. A house in which no one lives, but in 
which a former occupant had left some trifling articles of furni- 
ture, not of such character as to be valuable for use elsewhere, 
is “vacant and unoccupied,” within the meaning of those terms 
as used in a fire insurance policy: Moore vs. Phoenix Ins. Co., 
64 N. H., 140, 6 Atl, 27, 10 Am. St. Rep., 384. 

In Sleeper vs. Ins. Co. (56 N. FL., 401) the policy provided: 
“Ii the premises hereby insured become vacant by the removal 
of the owner or occupant without immediate notice to the com- 
pany and consent indorsed hereon, * * * this policy shall be 
void.” The tenant paid for rent up to May, 1872. He left in 
April, 1871, and went to Laconia; his family having left a short 
time previous. The wearing apparel of himelf and family had 
all been taken away, and a portion of what little furniture they 
possessed. He intended to return the next spring, or earlier, if 
business should be dull in Laconia. No person lived in the build- 
ings after he leit. The buildings were totally destroyed by fire 
October 30, 1871, up to which time he had not decided to return 


at any definite period. Neither plaintiffs nor defendants had any 
notice that the tenant had vacated the premises until after the 


fire. Held, that the premises were vacant. The court says: “I 
think when the occupant of a dwelling house moves out with his 
family, taking part of his furniture and all the wearing apparel of 
the family,and makes his place of abode in another town, although 
he may have an intention of returning in eight or ten months, 
such dwelling house, while thus deserted, must be regarded as 
unoccupied; that is, vacated according to the natural and ordi- 
narily received import of those terms.” Where the occupant 
moved out, leaving only a bedstead and strip of carpet, and one 
of his sons slept in the house for a month after, but afterward the 
house was entirely abandoned for six or seven weeks before the 
fire, the court held the premises unoccupied and the policy void, 
not only as to the house, but also as to all farm buildings insured ; 
since the condition as to vacancy of the premises belonged to all 
the subjects of the contract and is a potent influence on the as- 
sumption of the entire risk: Hartshorne vs. Ins. Co., 50 N. J. 
Law, 427-429, 14 Atl., 615. See, also, Sonneborn vs. Ins. Co., 44 
N. J. Law, 220, 43 Am. Rep., 365. 
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The plaintiff's buildings, insured by the policy in suit, must 
therefore be deemed to have become “personally unoccupied,” 
without the consent of the company for more than ten days im- 
mediately preceding their destruction by fire. 

It is finally contended in behalf of the plaintiff, however, that 
the acceptance of the company of the plaintiff's proportional part 
of the assessment of July 30, 1903, operated as a waiver of the 
forfeiture resulting from such non-occupancy. 

It is not in controversy that a representative of the company 
had an interview with the plaintiff four or five days after the fire, 
and was then fully informed of the situation and circumstances 
connected with the loss of the buildings. Subsequently on the 
20th day of July, 1903, the secretary of the company addressed 
to the plaintiff the following letter, which was received in due 
course of mail; viz. :— 

“Dear Sir: The directors of this company to a man would be 
glad to include your loss with our assessment, but our attorney, 
after being made acquainted with the facts as stated by you, says 
to do so would invalidate our whole assessment, which, of course, 
we cannot do. He cited us to May on Insurance, page 502, 
which seems to fit your case, and, when in some attorney’s office, 
[ wish you would have them refer to it, so you can see for your- 
self. 

“| am very sorry to have to write this letter, for | had hoped 
we might pay you.” 

It appears from the plaintiff's testimony that he understood 
this to be a letter “denying the risk.” 

Subsequently the treasurer of the company sent to the plain- 
tiff an “assessment card” for the twenty-eighth assessment made 
by the company, dated July 30, 1903, informing him that the 
assessment on his premium note was $1, and requesting payment 
of the same. This general assessment of the company covered 
eight losses that occurred prior to April 19, 1903, and ten that 
occurred after that time. The plaintiff paid this sum of $1, as- 
sessed on his premium note, some time in August, 1903. 

The following provisions are found in chapter 49 of the Re- 
vised Statutes of 1883, relating to mutual fire insurance compa- 


nies; viz.: ‘Sec. 25.. very person insured by such company, or 
its legal representatives or assigns continuing to be insured 
therein, is a member of the company during the term specified 
in his policy and no longer. 


‘ 


‘Sec. 26 [as amended by chapter 95, p. 93, of the Laws of 
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1895|. The insured before receiving his policy, shall deposit his 


note for the sum determined by the directors, which shall not be 
less than 5 per cent of the amount insured, and such part of it as 
the by-laws require, shall be immediately paid and indorsed there- 
on; and the remainder in such installments as the directors from 
time to time require for the payment of losses and other ex- 
penses, to be assessed on all who are members when such losses 
or expenses happen in proportion to the amounts of their notes. 


99 
Kk 


The company shall have a lien against the assured 
on the buildings insured and the land appurtenant thereto, for 
the amount at any time due on said note, to commence from the 
time of the recording of the same, as hereinafter provided, and 
to continue sixty days after the expiration of the policy on which 
the note was given. * * *” 

These statutory provisions were in force at the date of the 
policy in suit, and are retained in chapter 49 of the Revised Stat- 
utes of 1903 in section 26, 27 and 31, respectively. 

In Philbrook vs. N. E. Mut. Fire Ins. Co. (37 Me., 137) a ques- 
tion of waiver was raised precisely analogous to that in the case 
at bar, and was decided adversely to the plaintiff’s contention. 
In that case there was a forfeiture of the policy resulting from 
the act of the plaintiff in obtaining other insurance without the 
consent of the company in violation of the provisions of the char- 
ter; and the plaintiff contended that the collection of an assess- 
ment on the plaintiff's premium note, ordered by the company 
within the life of the policy, but after the fire, operated as a 
waiver of the forfeiture. All the losses covered by the assess- 
ment in that case occurred after the forfeiture, and a part of 
them after the fire and after the denial of liability. The provi- 
sions of the charter of that company relating to membership, the 
obligation of every member to pay his proportion of all losses 
happening during his connection with the company, and the ex- 
istence of the lien on the buildings for the security of the deposit 
note, were in effect precisely identical with the statutory provi- 
sions above quoted in force at the date of the plaintiff’s policy in 
suit. In the opinion the court say: “No provisions in the act 
of incorporation exonerate a member froin his obligations, or 
put an end to his connection with the company by a rejection of 
his claim for a loss which may occur; neither does it provide 
that, when a policy is made void by the holder’s voluntary act, he 
is excused from the payment of assessments made afterward. 
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If it were so, it would be in the power of the party assured to 
relieve himself of his obligations at pleasure, if he should choose 
to give up the benefit of his insurance by conduct of his own. 
The most satisfactory reasons may exist for a rejection of a claim 
by the directors. Paragraph 1, of the act refers to such, and it 
is to be supposed that, by the refusal to pay for a loss not cov- 
ered by the policy, the premium note of the person who sustained 
the loss is thereby canceled? A waiver, in such a case, is quite 
unlike a waiver of strict compliance with the charter and by- 
laws in certain preliminary steps, in order to make a valid policy 
available. Here the foundation of the claim is an insurance fol- 
lowed by a loss, and the defense is upon the ground that the in- 
surance ceased utterly before the loss, and consequently, if it be 
so, the claim is baseless: Heath et al. vs. Franklin Ins. Co., 1 
Cush., 257. The evidence in this case fails to satisfy us that the 
directors designed to exercise the power not possessed by them, 
and gave their consent to a second insurance, or that they did 
anything which gave validity to a policy which had become void 
by the plaintiff’s acts and omissions.” 

This decision was afnrmed in Gardner vs. Piscataquis Mut. 
Fire Ins. Co., 38 Me., 439. In that case a forfeiture had resulted 
from the plaintiff's failure to give notice of a material increase 
in the risk, happening after the receipt of his policy, and it was 
contended that by making and collecting an assessment upon the 
plaintiff after the fire, covering losses which occurred after the 
forfeiture, the defendant company was “estopped from treating 
the policy as void.” But the court said:; “The making of such 
assessments by the defendants for subsequent losses would not 
revive the policy; nor was it inconsistent! with the legal right of 
the company to treat it as void: Neely vs. Onondaga M. Ins. 
Co., 7 Hill, 49; Smith vs. M. F. Ins. Co., 3 Hill, 508; Philbrook 
vs. N. E. M. F. Ins. Co., 37 Me., 137.” 

In Neely vs. Onondaga Mutual Ins. Co., supra, the court say: 
“Although the plaintiff’s policy became void by the alienation of 
the property insured, it does not follow that his deposit note was 
also void. On the contrary, until he surrendered his policy and 
paid his proportion of all losses which accrued ‘prior to such 
surrender, the deposited note remained obligatory upon him. 


He does not pretend that he surrendered his policy previous to 
the assessment mentioned in the replication, and he was there- 
fore liable to pay his proportion of the losses for which that 
assessment was made. The replication shows that the defend- 
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ants have enforced this liability; but their acts, instead of evinc- 
ing an intention to affirm the existence of the policy, are perfectiy 


consistent with their right to treat it as void.” 

These authorities must be deemed decisive of the case at bar. 
The cases cited by the defendant are clearly distinguishable 
from it. 

It is accordingly the opinion of the court that the forfeiture 
resulting from the non-occupancy of the plaintiff's buildings was 
not waived by the company in accepting payment of an assess- 
ment upon the plaintiff's premium note under the circumstances 
stated, and that the entry must be :— 

Judgment for defendant. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


GRAHAM kT AL. 
v8 


SECURITY MUT. LIFE INS. CO.* 


Forfeitures in insurance policies are never favored by the law, and the 
provisions of a contract that will so result are to be strictly construed. 

It is always open for the insured to show a waiver of the condition, or a 
course of conduct on the part of the insurer which gave him a just 
and reasonable ground to infer that a forfeiture would not be ex- 
acted. 

Waiver may arise by express language or by acts from which an intention 
to waive may be inferred, or from which a waiver follows as a legal 
result. 

Krror to Supreme Court. Action by Amelia M. Graham an! 
E.. Louise Kinne against the Security Mutual Life Insurance 
Company. Judgment for plaintiffs, and defendant brings error. 

This was an action brought on a policy of life insurance pro- 
viding for the payment to the plaintiff of $10,000 upon receipt of 
satisfactory proofs of the death of the insured, Theodore Y. 
Kinne. At the trial at the Passaic Circuit before Mr. Justice 
Pitney and a jury, he denied the defendant’s motion to non-suit, 
and on due submission of the case to the jury, a verdict was ren- 
dered in favor of the plaintiff for $9,951.30. The policy was 
issued on or about November 16, 1903, and bore date August 17, 
1903. The first annual premium thereon amounted to $429.60. 


Decision rendered, Nov. 28, 1905. 
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It was paid in part bv a credit of $97.90, the amount of the un- 
earned premium on a policy previously held by the insured, and 
surrendered and canceled when the present policy was issued, 
and by the execution and delivery of the following note :— 


Paterson, N. J., 11—10—1903. $331.76. On February 15, 
1904, after date | promise to pay to the order of Security Life 
Insurance Company three hundred and thirty 76/100 dollars, 
payable at H. O., value received, with interest at 6 per cent per 
annum. This note is given in payment of premium. [Signed] 
Theodore Y. Kinne. : 


On the 5th day of February, 1904, the following letter was sent 
to the insured from the home office of the company :— 


Binghamton, N. Y., Feb. 5, 1904. Dear Sir: Your note, 
dated November I0, 1903, for $331.76, with interest amount- 
ing to $5.19, will fall due on the 15th day of February, 1904, 
payable to Mr. C. Merwin Turner, 140 ‘Times Bld., New York 
City. Kindly give the matter your prompt attention and send 
check at once. It is never safe to delay until the last day. 
Very truly yours, L. E. Turner. 


The insured, on February 15, 1904, wrote and sent the follow- 
ing letter :— 

February 15, 1904. Charles M. Turner, Sec. M. Life Ins. 
Co., 41 Park Row, N. Y}+—Dear Sir: On opening this letter 
you will be as much disappointed as I by not finding a check 
contained. Certainly your disappointment cannot be greater. 
It is almost impossible to'make collections of any amount here, 
and I must ask either extension, suspension, or the privilege 
of paying a part now and the balance next month. Yours verv 


truly, Theo. Y. Kinne, P. 


On the following day the following letter was written by C. 
Merwin Turner to the insured :— 


New York, N. Y., Feb. 16, 1904. Theo. Y. Kinne, M. D., 
Paterson, N. J—Dear Doctor: Your esteemed communica- 
tion of the 15th to hand, and contents carefully noted. If you 
will forward your check for part of the amount, I will arrange 
for the extension of the balance, and in order to save time 
kindly sign the inclosed note and we will credit you with the 
amount of your check. I regret exceedingly that collections 
in your line are poor, but have heard other physicians make 
the same remark. Trusting that the condition is only mo- 
mentary, I am, very truly yours, C. Merwin Turner, Cashier. 


On the trial it appeared from the testimony of the secretary of 
Dr. Kinne, that she opened the letter in the doctor’s presence, 
and there was no note inclosed, and nothing was done in refer- 
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ence thereto. Dr. Kinne died on March 4, 1904. The plaintiff 
then offered in evidence the following letter :— 

March 8, 1904. Security Mutual Life Association, 140 
Times Building, New York, N. Y.—Gentlemen: March 4, 
1904, Dr. T. Y. Kinne, of Paterson, N. J., died. Among his 
insurance policies we find one written by your company. 
Kindly send us papers for proof of death and oblige. [Signedj} 
Mrs. T. Y. Kinne, Ex. T. Y. Kinne Est. 

Demand at the trial being made for the original of this letter, 
it was not produced; counsel for the insurance company stating 
that they had never received such a letter as that. On the 11th 
of March, 1904, the following letter was written :— 

New York, N. Y., Mch. 11, 1904. Dr. Theo. Y. Kinne, 25 
Church Street, Paterson, N. J—My Dear Doctor: Your note 
of $331.76 is due on the 15th, with $5.19 interest, making a total 
of $336.95. Kindly give this matter your attention. Yours 
truly, C. Merwin Turner, Cashier. 

Subsequently, and on the 14th of March, 1904, Thomas P. 
Graham, the husband of one of the plaintiffs, went to the office 
of the company in New York, saw Mr. Turner, and told him he 
was ready to pay the note. Turner did not seem to know 
whether the doctor was dead or not. Graham then told him that 
the doctor died on the 4th of March. Turner said he was sorry, 
as the doctor was one of their “star” insurers and their medical 
examiner at one time. He added: “I am sorry there is going 
to be any question about it, as I do not know whether we shall 
pay this claim or not. I shall have to communicate with the 
home office.” On the following day Mr. Graham went back to 
the office and made a tender of the amount of the note to a young 
lady who stood behind the cashier’s desk, who declined to receive 
it, because she had been instructed not to accept it. On the same 
day Mr. Graham offered to pay $336.95 to the defendant at its 
home office, through the Western Union Telegraph Company, 
and defendant refused to accept the money. To each of the let- 
ters above mentioned a stipulation was annexed in the same 


terms as the following: “It is hereby consented and agreed by 
and between the attorneys of the respective parties hereto, that 
the letter hereto annexed, dated March 11, 1904, to Dr. Theodore 
Y. Kinne, signed by C. Merwin Turner, Cashier, is the original 
written by C. Merwin Turner, Cashier of the defendant, on be- 
half of the defendant, and that on the trial of the above action it 
is agreed by said attorneys that said letter shall be received in 
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evidence without proof of the signature or agency of said C. 
Merwin Turner, Cashier.” 


EUGENE EMLEy (Horton & Tilton, on the brief), for Plaintiff 
in Error. 
Griccs & HARDING, for Defendants in Error. 


Vroom, J. (after stating the facts). 

The assignments of error are six in number; the first being to 
the refusal of the court to grant the motion for a non-suit at tlie 
close of the plaintiff's case, and the remaining assignments were 
based upon the charge of the judge. 

The first assignment was principally relied upon by the plain- 
tiff in error in the presentation of the case before this court. It 
was as follows: ‘That at the close of the plaintiff's case the 
court before whom,” etc., “refused to grant this motion for a 
non-suit, made by the said defendant, upon the ground that the 
policy of insurance sued upon was not any longer in force, and 
that the said defendant was no longer legally liable under its 
terms, said policy having been forfeited in the lifetime of the in- 
sured, and upon the further ground that there was no evidence 
of a legal tender of the premium due thereon.” In support of 
this position reliance is had upon condition 4, annexed to the 
policy of insurance, and which reads as follows :— 

Failure to pay any renewal premium, or non-payment (when 
due) of principal or interest, on any note given in payment of 

a premium due under, or as a charge against this contract, or 

any breach of warranty discovered within two years from this 


date, will render it null and void, and all payments theretofore 
made thereunder will be forfeited to the company. 


And the contention thereunder was that the failure to pay the 
note when due rendered the policy, under the terms of the con- 
tract, absolutely null and void; that there was no longer any 
legal liability on the part of the defendant; and that the insurance 
upon the life of the deceased had then lapsed, and the rights of 
the latter under the policy were then forfeited and gone. The 
correctness of this position, as a general rule relating to for- 
feitures of policies, and which is held in the cases cited in this 
part of the brief of the plaintiff in error, will not be disputed: 
Knickerbocker Life Ins. Co. vs. Pendleton, 112 U. S., 696, 5 Sup. 
Ct., 314, 28 L. Ed., 866; Thompson vs. Knickerbocker Life Ins. 
Co., 104 U. S., 252, 26 L. Ikd., 765; Pitt vs. Berkshire Ins. Co., 
100 Mass., 500. 
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But the facts of this case preclude the application of this strict 
rule as to forfeiture to this case. The contention of the defend- 
ants in error is that there had been a waiver of the forfeiture 
clause in this policy, and that the question whether all the acts 
of the defendant and the insured, occurring at different times, 
did not go to make up a course of dealing, respecting this con- 
tract, from which the waiver of strict payment of the note and 
forfeiture might be inferred, and that this question was one which 
should be left to the consideration of the jury. It has long been 
a settled rule of law that the provisions of a contract that are to 
work a forfeiture are to be strictly construed. Forfeitures are 
never favored in the law, and attention was called by counsel for 
defendants in error to the fact that the aversion of courts to the 
enforcing of forfeitures is emphasized in contracts for insurance 
for reasons usually existing peculiar to those contracts. An ex- 
amination of the cases, and notably those upon the brief of the 
defendant in error, clearly demonstrates the correctness of the 
principle above stated. In Hartford Life & Annuity Co. vs. Un- 
sell (144 U. S., 439, 12 Sup. Ct., 671, 36 L. Ed., 496) it was held 
that “it is always open for the insured to show a waiver of the 
condition, or a course of conduct on the part of the insurer, 
which gave him a just and reasonable ground to infer that a for- 
feiture would not be enacted, and the fact that defendant, without 
objection, had previously received from the insured monthly 
dues after the date on which, by the terms of the contract, they 
were pavable, was properly left to the jury to infer waiver,” and 
“that a waiver may arise by express language or by acts from 
which an intention to waive may be inferred, or from which a 
waiver follows as a legal result.” Again, in Hastings vs. Brook- 
lyn Life Ins. Co. (138 N. Y., 473, 34 N. E., 289), a premium note, 
which contained a provision of forfeiture in case of non-payment, 
was not paid, and a new note given. The renewal note was not 
paid when due, but it was held that “the act of the defendant in 
extending credit to the insured for premiums falling due upon 
the pledge of the policy established a course of dealing between 
the parties which it was necessary to terminate in some way be- 
fore the policy could be treated as forfeited and void.” In the 
case of Ins. Co. vs. Norton (96 U. S., 244, 24 L. Ed., 689) the 


questions of waiver and forfeiture were fully discussed, and in 
delivering the opinion of the United States Supreme Court Mr. 
Justice Bradley said: ‘“Forfeitures are not favored in the law. 
They are often the means of oppression and great injustice. And, 
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where adequate compensation can be made, the law in many 
cases, and equity in all cases, discharged the forfeiture upon such 
compensation being made. It is true we held in Statham’s Case 
(93 U. S., 24, 23 L. Ed., 789) that in life insurance time of pay- 
ment is material, and cannot be extended by the courts against 
the assent of the company. But, where such assent is given, the 
courts should be liberal in construing the transaction in favor of 
avoiding a forfeiture.” In the case of Ins. Co. vs. Eggleston (96 
U.S., 576, 577, 24 L. Ed., 841) Mr. Justice Bradley, again speak- 
ing for the court, says: “Forfeitures are not favored in law, and 
courts are always prompt to seize hold of any circumstances to 
indicate an election to waive a forfeiture, or an agreement to do 
so, on which the party has relied and acted.” See, also, Kenyon 
vs. K. T. M. M. A. Ass’n, 122 N. Y., 247, 25 N. E., 299; Spoeri 
vs. Mass. Mut. Life Ins. Co. (C. C.), 39 Fed., 752; Meyer vs. 
Knickerbocker Life Ins. Co., 73 N. Y., 516, 29 Am. Rep., 200; 
Church vs. Lafayette Fire Ins. Co., 66 N. Y., 222. And in this 
state, in the case of State Ins. Co. vs. Maackens (38 N. J. Law, 
504) it was held that “any conduct on the part of the company 
or its agent, with respect to their liability on the policy, which 
may reasonably be supposed to have induced the claimant to be- 
lieve that the time for delivering the progfs would not be relied 
on by the company, is competent evidence of a waiver of strict 
adherence to time in the presentation of proofs”—citing Basch 
vs. Humboldt Fire Ins. Co., 35 N. J. Law, 429, and Jones vs. 
Mechanics’ Ins. Co., 36 N. J. Law, 29, 13 Am. Rep., 405. There 
is always a reluctance on the part of courts to take from the jury, 
as a matter of law, any facts or circumstances from which a 
waiver may be inferred, and this is shown in the charge to the 
jury in the case of Hartford Life Ins. Co. vs. Unsell, quoted in 
Justice Harlan’s opinion in 144 U. S., 439 (12 Sup. Ct., 671, 36 
L. Ed., 496): “I do not think that any number of instances, one 
or more, can be said, as a matter of law, to make or not to make 
a waiver. It is tor you, as reasonable men, to consider what the 
company did intend—what would its conduct make a reasonable 
man believe in reference to it?” 


What are, then, the facts and circumstances surrounding this 
case, and which are to be considered in determining the intent 
of the plaintiff in error, to waive the forfeiture of this policy. 
The testimony showed certain facts and circumstances which 
were insisted upon by counsel for defendants in error as going to 


show the improbability of the company’s intent to enforce the 
VoL XXXV.—7. 
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forfeiture against the insured. These facts were the friendly re- 
lations subsisting between Dr. Kinne and the company; that he 
had at one time been the medical examiner of the company, and 
was one of their “star” insurers; that the company had his note 
as security for the premium, which was drawing interest at the 
rate of 6 per cent per annum. The contention of counsel was, as 
stated in their brief, that “these relations between them, and the 
improbability that the company would intend to enforce a for- 
feiture which would end these relations, are themselves indicia 
of an intention to waive the forfeiture, if that contingency should 
arise.” While, perhaps, not conclusive in establishing an inten- 
tion to waive the forfeiture, still, taken in consideration with the 
correspondence, it was a matter for the jury to consider them 
when determining the intention of the company. The denial of 
the motion to non-suit was put by the learned trial judge upon 
the correspondence between Dr. Kinne and the company, and he 
held that there was a construction of this evidence which would 
warrant the jury in finding that there had been a waiver of the 
forfeiture on the part of the company. 

The first letter was of the date of February 5, 1903, and was 
written to Dr. Kinne from Binghamton, and signed “L. E. 
Turner”; the printed heading showing that he was assistant 
superintendent of the’ company. It called Dr. Kinne’s attention 
to the fact that his note would fall due on February 15th, and 
would be payable to Mr. C. Merwin Turner, 140 Times Building, 
New York City. The letter desired the doctor to give the mat- 
ter prompt attention, and to send check at once, and added, “It 
is never safe to delay until the last day”; and in commenting on 
this letter the trial judge said: “But the letter does not say in 
terms that non-payment before the last day, or non-payment on 
the last day, will work a forfeiture, and, of course, this stipulation 
in clause 4 [of the policy] respecting premium payments—the 
stipulation that non-payment when due will render the contract 
null and void—is intended for the benefit of the company and 
may be waived by the company.” ‘This letter was from the home 
office of the company, and, it seems to me, can have but one 
construction, and that is that C. Merwin Turner was the agent 
of the company to receive payment and to deal with Dr. Kinne, 
the insured, with respect to such payment. On the very day 
when the forfeiture would have taken place, in the absence of any 
waiver, February 15, 1904, Dr. Kinne wrote a letter to Mr. 
Charles M. Turner (undoubtedly, as appears from his reply, the 
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C. Merwin Turner referred to in the letter of February 5th) as 
follows: “Dear Sir: On opening this letter you will be as 
much disappointed as I, not finding a check contained. Certainly 
your disappointment cannot be greater. It is almost impossible 
here to make collections of any amount, and I must ask for an- 
other extension, suspension, or the privilege of paying a part 
now and the balance next month.” This letter was promptly 
answered the next day, February 16th, by C. Merwin Turner. 
He said: “Your esteemed communication of the 15th to hand, 
and contents carefully noted. If you will forward your check for 
part of the amount, I will arrange for extension of the balance, 
and in order to save time kindly sign the inclosed note, and we 
will credit you with the amount of your check. I regret exceed- 
ingly that collections in your line are poor, but have heard other 
physicians make the same remark recently. Trusting that the 
condition is only momentary, I am,” etc. If, upon the failure 
of Dr. Kinne to pay the note on February 15th, no action what- 
ever had been taken by the company or its agent, forfeiture under 
the clause of the policy would have taken effect, but on the day 
following, as seen above, the agent of the company sent the let- 
ter of February 16th, and in submitting the same to the jury the 
trial judge properly said: “It is for you to say whether it was not 
the duty of Mr. Turner to report to the company in the ordinary 
course of his duty the fact that Dr. Kinne had not made the 
payment strictly on the 15th of February. It is for you to say 
whether it is to be presumed he did so report. Now Dr. Kinne 
lived from then until the 4th of March, when, according to the 
evidence, he died. So far as the case discloses there was no 
letter subsequently received by Dr. Kinne from the agent or 
cashier in New York, or from the company’s office in Bingham- 
ton, insisting on the forfeiture or waiving it, but merely silence 
on their part, as on the doctor’s part, from the 16th of February 
until the 4th of March.” Although in the letter of Mr. Turner of 
February 16th, in which he said “kindly sign the inclosed note,” 
inadvertently, perhaps, no note was inclosed, and nothing was 
done by Dr. Kinne in the way of giving a new note or check 
from the receipt of this letter until his death, still this fact does 
not in any way affect the inference against the intent of the com- 
pany to enforce the forfeiture; and this clearly is shown by the 
retention of the note by the company, and the holding it as a per- 
sonal obligation. This is further made manifest by the letter of 
March 11, 1904, written after the death of Dr. Kinne by C. Mer- 
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win Turner and addressed to Mr. Theodore Y. Kinne. This 
letter notifies the doctor that his note for $331.76 is due on the 
15th instant, with $5.19 interest, making a total of $336.95, and 
desires him kindly to give this matter his attention. While it 
would appear that, when this letter was written, Turner was un- 
aware of the death of Dr. Kinne, nevertheless, it unmistakably 
shows that the company considered the note a live obligation. 

The contention of plaintiff in error was that this letter con- 
tained what was termed a “patent error,” that the words “is due” 
should have been “was due,” and that the moneys represented 
the moneys due on the 15th of February, and not on the 15th of 
March; but I agree with the disposition of this question, made 
by the trial judge in refusing a non-suit, when he said: “But, 
whether it refers to a date before or a date to come, it has refer- 
ence to the note as a live obligation, and an obligation which had 
reference to the keeping alive of an insurance contract in the 
future. This letter may be taken as evidence that before Dr. 
Kinne’s death C. Merwin Turner had been authorized by the 
company to deal with that note as a live note, implying a dealing 
with the contract as a live contract; and it seems to me that the 
correspondence, taken all together, and the terms of the letter 
of March 11th, taken all together, also with the fact that there 
was an omission to inclose with the letter of February 15th (if it 
be so) the note that was intended to be sent with it, seems to me 
to leave open a construction of evidence that would warrant the 
jury in finding that after the 15th of February, and before the 
Doctor’s death, C. Merwin Turner had been authorized to deal 
with this note as a live note and enforce a payment, instead of 
enforcing a forfeiture of the contract, and thereby waiving the 
forfeiture in behalf of the company.” 

The plaintiff in error further contends that it is difficult to 
understand how an absolute waiver of a forfeiture can be inferred 
from the letters of February 16th and March 11th; that both of 
the letters were written after the forfeiture had occurred, and the 
latter one, in fact, after the death of the insured. So far as the 
letter of February 16th is concerned, written concededly after the 
due day of the note, it has as much force legally in effecting a 
waiver of forfeiture as if written before that day. To quote again 
from Justice Bradley in Ins. Co. vs. Norton, supra: “In either 
case the effect of the legal indulgence is this: The company say 
to the insured: ‘Pay your note by such a time, and your policy 
shall not be forfeited.’ If the agreement be made after the note 





1906. | Graham et al. vs. Security Mut» Life Ins. Co. 101 


matures, such agreement is itself a recognition on the company’s 
part of the continued existence of the policy, and consequently of 
its election to waive the forfeiture.” 

The point was iurther taken by the plaintiff in error, under 
the first assignment of error, “that there was no evidence of a 
legal tender of the premium due on the policy,” and consequently 
the offer to pay the note by Mr. Graham on March 14th, and the 
tender through the Western Union Telegraph Company at the 
home office on March 15th, would not avail, for the reason that 
the moneys tendered did not represent the amount then due, but 
was the sum due for principal and interest on February 15th, 
thirty days before the tender was made, and that, as the interest 
was not included to the date of the tender, the company was 
under no obligation to accept a part of the debt. It is question- 
able whether a tender of the unpaid premium was at all neces- 
sary after the rights of the parties had become fixed by the death 
of the insured, especially as the policy itself provides for off- 
setting the unpaid premiums against the amount due from the 
company on the policy. But we have not found it important to 
determine this point. li, as was suggested at the argument, the 
jourth clause of the policy means to say that non-payment of 
premiums or notes given therefor works a forfeiture, it is difficult 
to perceive why it should not be held that the fifth clause of the 
policy, entitled “Grace in Payment of Premiums,” makes no dis- 
tinction between the grace given on failure to pay premiums and 
the non-payment of a note given therefor. The amount due, in 
accordance with the letter of March 11th, was tendered to the de- 
fendant within the period of grace, thirty days, prescribed by the 
fitth clause aforesaid. On both occasions when made it was re- 
fused. The defendant refused to accept the amount tendered 
under any circumstances. Where a tender is refused, not on the 
ground that the amount is too small, but on some other ground, 
the objection to the deficiency is waived: Am. & Eng. Ency., 
vol. 28, p. 18; Lambert vs. Miller, 38 N. J. Eq., 117. Had the 
objection to the tender been put on the ground that the amount 
was too small, there would be some justification for the claim 
now made by the plaintiff in error, that it was under no obligation 
to accept a part of the debt. But this ground was not taken at 
all. The company waived this objection when it placed its re- 
fusal of the tender on the grounds of denial of liability and a re- 
fusal to accept the amount tendered. am 

The other assignments of error were not pressed at the argu- 
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ment, and discussed then only so far as they were involved in the 
consideration of the assignment based upon the refusal to non- 
suit; and no opinion is expressed upon the question whether the 
defendants below were entitled to a verdict in their favor, as a 
matter of law, on the construction of the policy and note. In my 
opinion, the motion to non-suit was properly overruled, and the 
case submitted to the jury. 
The judgment below should be affirmed. 


SUPREME COURT OF MICHIGAN. 


WALKER 
vs. 


WESTERN UNDERWRITERS’ ASS’N.* 


In an action on a fire insurance policy, it is only necessary for the assured 
to make out a prima facie case that the property was destroyed by 
fire, and the fact that the damage done by fire and by explosion was 
not apportioned does not prevent recovery, especially where there is 
no evidence as to damage from the latter cause. 

The fact that the jury cannot arrive at an exact cash value of the prop- 
erty destroyed, does not authorize the court to direct a verdict for 
the defendant, 

Contradictory statements or statements which are untrue do not consti- 
tute false swearing, provided they are made in good faith and without 
intent to defraud. 


Error to Circuit Court, Wayne County. Action by Edward R. 
Walker, assignee of Joseph Zentarski, against the Western 
Underwriters’ Association. There was a judgment for plaintiff, 
and defendant brings error. 


Argued before McAlvay, Grant, Blair, Montgomery and 
Hooker, JJ. 


Lro. M. BuTzeEL and GEoRGE E. STEVENSON, for Appellant. 
GEORGE F. MONAGHAN, for Appellee. 


BLAIR, J. 
A Michigan standard form policy was issued to Joseph Zen- 
tarski March 30, 1903, insuring his household furniture, wearing 
apparel, etc., and also the stock of leather, shoes, boots, tools, 


= Decision re ndered, Dec. 4, 1905. 
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machines, etc., while contained in the shoe store and dwelling, 
No. 1061 St. Aubin Avenue, Detroit, Mich., against loss by fire 
to the amount of $400. Attached to the policy is a gasoline per- 
mit allowing Zentarski to operate a gasoline or vapor stove. On 
the 5th day of May, 1903, a fire broke out, caused by the ignition 
and explosion of the gas or vapor from a gasoline stove, and the 
insured property was entirely destroyed. Soon after the fire the 
policy was assigned to plaintiff, a member of a firm of adjusters 
of fire losses, who brought this suit to recover for the loss cov- 
ered by the policy. 

Zentarski was the only witness sworn as to the cause of the 
fire or the amount of the loss. As to the cause of the fire, he 
testified that, when he was going from the “toilet room” in the 
back yard to the house, he heard the noise of the explosion, and, 
“when the can exploded, the fire followed.” Q. How much 
gasoline did you have in your can? A. I cannot say for sure. I 
didn’t measure it. Q. Did you have two or three quarts? A. I 
know there was gasoline in the can, but I can’t tell how many 
quarts there were. Q. Did you pour it yourself in the stove? A. 
The day before I did. Q. How much damage did you suffer be- 
cause of that fire? A. About $700. Q. What did that $700 
cover? A. I cannot mention each particular article that I had, 
but I had machinery and tools and furniture and so on. Q. Did 
the $700 loss cover anything outside of that furniture in the 
dwelling and the articles insured in your place of business? A. 
Why, it is the store and the dwelling place, and I had some heir- 
looms that were worth quite a bit. Q. Did you go to the com- 
pany to get any settlement? A. Yes, sir; I wanted to settle the 
matter. Q. What was said to you by the agent of the company 
at that time? A. They told me to write up all the articles on a 
sheet of paper, and that the agent would be up there from 
Chicago, and that they could settle the matter up. QO. Did you 
make out at that time any list of things that you lost? A. I could 
not make a list of all the things that were lost, because I could 
not remember all. They told me to make a list at once, and I 
had a very short time, so I could not think of all things that 
were lost in the fire. Q. Did you at any other time make out any 
other list? A. I made amendments later to the list. I have the 
list of all the articles here now (showing paper). This is the 
amended list of articles. By Mr. Butzel: Q. When did you 
find out your loss was $700 under this policy? A. After the fire 
—as soon as they told me to make out another policy. I don’t 
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remember exactly the date. it wasn't a week after, but I don't 
remember the date. Q. You didn’t own any bicycle did you? 
A. Yes, sir; | bought it from my friend. Q. How much did 
you pay him for it? A. I got it for nothing. Q. What kind was it? 
A. It was a bicyele—what do I know about bicycles? Q. What 
did you give him for it? A. I gave $35 in cash, and he gave me 
the bicycle. Q. Didn’t vou say two minutes ago that he gave it 
to you for nothing? A. The balance that was to be paid on it— 
he gave that to me. Q. What was the balance to be paid on it? 
A. The bicycle was worth $50. ©. What did you give for it? 
A. I paid $35, and the balance he told me I could keep. Q. Asa 
matter of fact, you don’t know whether it was worth $5 or $100? 
A. No; I don’t know. I only know that it was worth to me 
that much. ©. Do you know anything about the value oi 
clothes? A. If I paid for it myself, | ought to know what it is 
worth. ©. Did you lose a black suit? A. Yes, sir. Q. What 
did you pay for it in the old country? A. I cannot remember 
now for certain—probably $40. Q. You paid $40 for a suit in 
the old country? A. I don’t know for certain. I think it was 
(). Did you come from Germany—northern Germany? No, 


from Russia, Warsaw. Q. Do you know how much $40 is in the 
money of the Russian Empire? Q. Do you know what $40 


is in the coin of the Russian realm? <A. I know that the 
value of a ruble in Europe is as much as the value of a dollar 
in this country, and | figure on that value. QO. So that, when 
you say $40, you mean go rubles? A. Yes; it is the same value. 
©. So that you don’t mean American dollars at all when you are 
swearing to your loss? A. I know it is the same value to me. 
You buy more for a ruble in Europe than I do here for a dollar. 
©. You are estimating your loss in rubles instead of in Ameri- 
can dollars? Q. When you say $40, you mean 40 rubles in Rus- 
sia, that the suit was worth? Yes; it makes no difference to me. 
(. Answer it ‘Yes’ or ‘No.’ Is that what vou mean? A. Yes, sir. 
QO. How much did you pay for the sewing machine? A. $75. 
©. From whom? <A. From the Singer Company. Q. How much 
stock did you have? A. I cannot tell for sure, just exactly. Q. 
Give us your best judgment. A. I know I had rubber cement 
and leather and strings and so on. ©. How much was it worth 
at the time of the fire? A. It was more worth than it was in- 
sured. ©. How much were these particular things worth—your 
stock? I don’t know for certain. I don’t know the exact sum. 
©. Have you sworn to it all? A. Everything that was burned 
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there and destroyed was worth about $700. Q. Have you ever 
sworn to the specific list of property destroyed and the itemized 
statement of the value of each particular item claimed to have 
been destroyed in the fire? A. Yes: I did when the list was 
made. Q. You don’t know what furniture is worth, do you? A. 
I paid for them, and I did know what they were worth. Q. Is it 
not a fact that Mr. Walker prepared a list that you swore to? A. 
I made it myself. Q. Didn’t he suggest the values to vou? A. 
No. Q. Didn’t he tell you your sewing machine was worth $75 
instead of $50, as you had sworn once under oath? A. No. Q. 
What did you swear to it different ways at different times for? 
A. I swore just as I said. Q. In what way did you swear? A. 
| know that the contract was for $75. QO. What did you swear 
under oath for once that the thing was only worth $50? Have 
you sworn under oath it was worth $50 at any time. A. I have 
sworn to the whole amount. I didn’t swear that the machine 
was worth $50. ©. Have you ever sworn to it? What do you 
remember about what value vou placed on your stock of leather 
and your shoestrings and your nails and your hooks and your 
polish? A. ! knew right after the fire broke out, but I don’t re- 
member exactly to it. OQ. Did you have a wooden bed? A. Yes, 
sir. Q. How much was it worth? A. For the bed alone I think 
| paid $10. Q. How long had you had it? A. About three 
months, Q. Did you have a mattress? A. I didn’t sleep with- 
out it. QO. What was that worth? A. I didn’t think over it after 
the fire, and 1 don’t remember to-day. Q. You know the kind? 
Tell us what you would swear the thing was worth when it was 


burned up. I want to know what loss and damage you figure? 


A. | remember the bed was $10, but | don’t remember what the 
value of the mattress was. ©. What was the spring worth? A. 
What I don’t remember I would not say. Q. Did you know in 
May any better than you know now? A. I did. Q. Why? A. 
Because the company was never straight with me, and | am 
almost crazy over the matter, and I don’t remember exactly. Q. 
Did you have a pair of pillows? A. Yes, sir. Q. What did you 
figure they were actually worth at the time of the fire? A. I 
know there were two, and I don’t remember exactly what I paid 
for them. Q. You can’t tell us the value or worth of any of those 
things that I have been asking you about the last three or four 
minutes? A. I don’t remember exactly now, but I did remember 
right after the fire. I think for the pillow I have paid about two 
and a half. ©. Do you know what your underwear was worth? 
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A. Yes, sir. Q. How much did you swear it? A. I paid for the 
woolen shirt $1. Q. What did you pay for the two suits of un- 
derwear? A. Two dollars for underwear. Q. Will you tell us 
what the loss of a brush and comb was worth to you?) A. About 
$2.50. Q. $2.50 for a brush and comb? A. Yes, sir; it was a 
nice brush, and it was from Europe. Q. What was the other suit 
that you brought from the old country worth? A. I don’t re- 
member exactly what I paid for the other suit. Q. You think 
that one black suit that was one year old was worth $40? A. 
Yes, sir; I paid about that amount. Q. It was a year old? A. 
Not exactly a year. Q. When you came over to America? A. 
It is pretty near two years since | am in this country, but the 
suit my friend brought here from Europe for me. Q. What did 
you pay your friend for it?) A. I paid when I was in Europe for 
that suit, but I left it there. Q. What did you pay for the suit? 
A. I stated how much I paid. Q. Say it again. A. I have it 
written down. You had better see what I said before. You have 
got the list and know what it is. Q. Here is a list. You had it 
in your pocket this morning? A. If somebody would read the 
list I have got and explain it to me, I am willing to testify what I 
have on the list. Q. Do I understand the list was prepared first 
and shown you first, and then you swore to it after it had been 
prepared? A. I made the list and then I swore to it. Q. So 
that you would recognize the list that vou swore to, if you saw it? 
A. I know the list | have in my pocket. Q. How do you know it 
if you do not read English? A. Because I give the names of the 
articles, and Mr. Pasternecki took them down. Q. Did you get 
the value? A. Yes, sir. ©. How many kinds of values did you 
give? A. I don’t remember so many months ago. I valued a 
value upon each article, but I don’t remember, it is so many years 
ago. You have it on the list. Q. You put one value opposite 
each item? A. Yes, sir. Q. That is all vou did put opposite 
each? A. Yes; I made the list and placed a value on each 
article and swore to it. ©. When you say that the stuff that was 
insured was damaged $700 you mean the difference in the condi- 
tion before the occurrence on that day and the condition after 
the occurrence on the day of the fire? A. I had many heirlooms. 
©. You had others to read the proofs of loss before you swore 
to them? A. Yes, sir. Q. Both proofs? A. I only swore to 
one. Q. But the one that you swore to you understood that you 
were swearing to perfectly? A. Yes; the one I had in my 
pocket, which I swore to, [ understood. By Mr. Monaghan: 
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©. Were the articles that were in your place at the time of this 
fire partially burned up, or all burned up? A. They were all 
burned up. Q. Is this the proof of loss that you signed? A. 
Yes; this is my signature.” Proofs of loss received in evidence 
and marked “Exhibit 3.” 

Defendant introduced in evidence Exhibit 4, which reads as 
follows :-— 

“Exhibit 4. 

“State of Michigan, County of Wayne—ss :— 


Joseph Zentarski, being duly sworn, deposes and says that 
he is the owner and proprietor of a certain shoe business at No. 
1061 St. Aubin Avenue, Detroit, Mich. That on the 28th day of 
April, A. D. 1903, there was contained in said premises the fol- 
lowing goods and chattels; to wit :— 
Clothing and wearing apparel 

Bicycle 

Cook stove 

Gasoline stove 

Bed frame with clothes 

Table 

Dressing case 

Two pictures 

Leather, polish, strings, nails and hooks 
17 paid repaired shoes 

I sewing machine 

I counter 

Shoemaker’s tools 


S8S8SEASS 


wy 
on 


888 


Total d oOo 


‘“Deponent further says that the above amounts correctly state 
and set forth the cost and value of the different items of property 
herein contained. 

“| Signed | Joseph Zentarski. 

“Subscribed and sworn to before me this 29th day of April, A. 
D. 1903. 

“Sherman Littlefield, 
“Notary Public, Wayne County, Mich. 


“Witness: Albert C. Lauzon.” 


Defendant thereupon rested, and moved the court to direct a 
verdict, for the reasons: “First, that there is no testimony here 
that separates the loss on the insured property that resulted 
from the explosion from the loss that accrued to this property by 
fire. The policy does not insure against loss to property from 
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the explosion. It does insure against loss by fire. Second, that 
there is no competent proof to show or warrant the jury in find- 
ing what the actual cash value oi the property destroyed was. 
The policy provides, not for the cost, but for the cash value at 
the time of the loss. There is absolutely no proof here of that 
fact at all.” The refusal of the court to grant this motion, and 
to give requests to the same effect, constitute the principal ques- 
tions raised by the assignments of error. 

in considering the testimony of the plaintiff, all of which, in 
substance, has been set forth above, so far as it relates to these 
questions, his unfamiliarity with our language and customs, and 
his capacity for comprehending and answering the questions pro- 
pounded through the medium of an interpreter, must be borne 
in mind. We do not think there is any force in the proposition 
that plaintiff cannot recover because the damages resulting from 
explosion and from fire were not apportioned. There is no evi- 
dence that the explosion did any damage. On the contrary, 
Zentarski swore that the articles were “all burned up”; that 
“everything that was burned there and destroyed was worth 
about $700.” Plaintiff at least made a prima facie case that the 
property was destroyed by fire, and this was sufficient to take the 
case to the jury. There is no presumption or even probability 
that the explosion of the gas of a gasoline can or stove would 
do serious injury from the forces of the explosion itself. The 
second ground of defendant’s motion, and his requests upon the 
subject, upon which he relies, except the seventh, proceed upon 
the theory that there was no evidence in the record at all as to the 
actual cash value of the property destroyed, and that the court, 
for that reason, must direct a verdict for the defendant. ‘There 
was evidence from which the jury might find that plaintiff lost 
in the fire the articles scheduled in his proofs of loss. He testi- 
fied that he made out a list of the things that he lost, when he 
was trying to settle with the company, at which time he could 
not remember all of the things that were lost, but later made out 
a complete list for his proofs of loss. This property certainly 
had some value, and the fact that it might be difficult for the jury, 
and, in many instances, perhaps impossible, to arrive at its exact 
cash value, would not authorize the court to direct a verdict for 


the defendant. As to some items, we are not prepared to say 


that there was no competent evidence as to value. The comb 
and brush he testified were worth $2.50, and the bed he paid $10 
for, and had only had it three months; that he paid $40 for his 
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black suit and had had it about two years. It is apparent from 
reading his testimony that he had great difficulty in expressing 
his own ideas and in comprehending the scope of the questions 
asked, but, under any possible view of the testimony, he was en- 
titled to a verdict for some damages. 

It is next insisted that plaintiff's case could not be maintained 
because of false swearing. This point was raised by requests to 
charge Nos. 5,8 andg. The fifth and eighth requests to charge 
required the court to instruct the jury that plaintiff had been 
guilty of false swearing, and their verdict must be for the de- 
fendant. ‘They were properly refused. The fact of contradicting 
statements, or of statements which were untrue, provided they 
were made in good faith and without intent to defraud, would 
not authorize the direction of a verdict: Knop vs. Ins. Co., 107 
Mich., 323, 65 N. W., 228. The language quoted from this case 
by counsel for defendant is, so far as the point under considera- 
tion is concerned, from the dissenting opinion. The ninth re- 
quest is to the effect that, if the plaintiff swore to his loss as being 
much less than he knew it actually was, this would constitute 
false swearing, within the meaning of the policy. It can hardly 
be seriously contended that the court would have been justified 
in giving this request. There certainly could be no intent to de- 
fraud in such a situation. 

Error is also assigned upon certain portions of the charge as 
given; viz.: “The testimony shows, or tends to show, on the 
part of the plaintiff, that this property was worth $700”—and 
again: “And now:on the stand he claims it was worth $700 and 
he gives this value of this property, from the fact that he pur- 
chased it—purchased it and knows what he paid.” We think the 
instructions complained of were erroneous, and that they were 
likely to be prejudicial, as giving the jury to understand that 
there was testimony in the case to the effect that the property 
insured was worth $700 instead of $422 or $472, as valued in the 
affidavits of loss. It is at least a fair question for the jury on this 
record whether the plaintiff did not include in this $700 the heir- 
looms which he said were worth quite a bit, and by which he 
seems to endeavor to explain the difference between the $700 
valuation and the valuations in the two affidavits. This, we think, 
is the natural construction of his testimony, and is the construc- 
tion placed upon it by his counsel in his brief: “It was the un- 
doubted intent of Zentarski to convey to the jury the idea that 


his total loss was $700; this amount to include, not only the 
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property covered by the risk, but also certain other properties 
which he has designated as heirlooms.” ‘This was not the intent 
of the circuit judge when he said: “The testimony shows or 
tends to show on the part of the plaintiff that this property was 
worth $700. But that testimony seems to have been contradicted 
in some way by the owner of the property having made one or 
two different statements or affidavits before in relation to what 
this property was really worth. In those instances the property 
is claimed to have been worth in the neighborhood of $400. And 
now upon the stand he claims it was worth $700,” etc. These in- 
structions might well be held to be erroneous, without prejudice, 
if there were any definite testimony in the record that the prop- 
erty, in gross or by items, was worth $400 or over. But there is 
no such testimony. Plaintiff does not even testify that the valu- 
ations of his proofs of loss are correct, and in only a few instances 
does he give any data from which the jury might estimate the 
value of the articles burned. 

For the errors referred to, the judgment is reversed, and a new 
trial granted. 


SUPREME JUDICIAL COURT OF MAINE. 


HEWEY 
v8. 
METROPOLITAN LIFE INS. CO.* 


Where an application for a life insurance policy was signed in blank to be 
filled in by the agent from answers made by the insured in previous 
application, it was held that where such agent filled in answers not 
contained in the previous application or changed the language there- 
oi, that they were the answers of the agent and the applicant was 
not bound thereby. 


In order to defeat a claim under a policy on the ground of misrepresen- 
tations on the part of the applicant, it is incumbent upon the com- 
pany to show that these misrepresentations were his own, and not 
mistakes or misrepresentations of its own or its agent. 


Where a company or its agent undertakes to fill in an application from 
previous statements of the applicant it should be held to the strictest 
adherence to the terms of the statement; otherwise it would be within 
the power of the company to fraudulently destroy the legal status of 
the policy so obtained. 


* Decision rendered, Dec. 6, 1905. 
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Exceptions from Supreme Judicial Court, Androscoggin 
County, at Law. “Action by Annie J. Hewey against the Metro- 
politan Life Insurance Company. There was judgment for plain- 
tiff, and defendant brings exceptions. 

Argued before Emery, Strout, Peabody and Spear, JJ. 


HARRY MANSER, for Plaintiff. 
WHITE & CARTER, for Defendant. 


SPEAR, J. 

This is an action gn the case upon a policy of life insurance. 
The deceased made an application for a policy for $1,000 in the 
defendant company, which was dated October 18, 1902, followed 
by a medical examination the same day. This application was 
filled out by an agent of the company in the presence of the de- 
ceased from information furnished by him, and was then signed 
by him and witnessed by the agent. The company declined to 
write a policy on the class applied for, but intimated that it would 
write one of a different class to the amount of $500. Upon this 
information Robert Hewey, the deceased, signed a new applica- 
tion on the 8th day of November, 1902, in which the answers to 
the questions had not been filled in, and delivered it in this con- 
dition to the agent of the defendant company, with the understand- 
ing that the agent should fill in the answers to the questions from 
the information contained in the first application, which had been 
made out in Hewey’s presence and signed by him. There was 
no new medical examination at the time the second application 
was made. The second application, as filled out by the agent, was 
forwarded to the company, and the policy in suit was issued 
thereon and afterward delivered to Robert Hewey, the deceased, 
and was accepted by him. Upon this branch of the case the 
court instructed the jury as follows: “So that in this case any 
answer in this second application, assuming that Mrs. Hewey’s 
statement is true, that they left it as she says, and that the agents 
were to fill in the blanks from the old application, or from the 
knowledge which they got in the old application, so far as they 
filled in those blanks in accordance with the old application, they 
would then be filling in the blanks for him, and the answers made 
would be his answers, because that was what he agreed to do. 
But so far as they filled in the application with answers that he 
had not made in the old application, put in things that were not 
referred to in the old application, put them in differently from 
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what they were in the old application, then. he would not be 
bound by them, because they would be the answers of the agent, 
and not the answers of Mr. Hewey.” This is undoubtedly the 
correct statement of the law governing this case, and, as we un- 
derstand, is so conceded by the defendants. The two applica- 
tions upon which the above instruction was based contained, 


among other questions and answers, the following, which are ma- 
terial in this case :— 

‘(6 A) Name and residence of your usual medical attendant. 
Dr. H. H. Cleveland. (6 B) When and for what have his services 
been required? Nine mos. ago. Cold. (7) Have you consulted 


any other physician? If so, when and for what? No, except as 
in No. 3.” No. 3, referred to, is as follows: ‘(3) Give full par- 
ticulars of any illness you may have had since childhood, and 
name of medical attendant or attendants. Grippe, four years ago. 
Dr. J. A. Leader.” The second application contained the follow- 
ing: ‘“(5) The following is the name of the physician who last 
attended me, the date of the attendance, and name of the com- 
plaint for which he attended me: Dr. Cleveland; Feb. 1902; 
grippe. (6) | have not been under the care of any physician with- 
in two years, unless as stated in previous line, except none.” 

Dr. Cleveland testified that he treated the deceased in the win- 
ter of 1902 at Hewey’s home for a bad cold or grippe. He also 
testified that subsequent to this treatment, and prior to the mak- 
ing of the first application, on October 18, 1902, he treated 
Hewey at his office for liver disease. The defendant contended 
that the answers to questions 5 and 6 in the second application 
were fully authorized by the statements made by Hewey in an- 
swer to questions 6 and 7 in the first application, and that the 
facts testified to by Dr. Cleveland, if true, constituted a breach of 
the warranty contained in the second application as to the truth 
of the facts therein stated. The plaintiff contended that the an- 
swers to questions 5 and 6 in the second application were not 
authorized by the facts stated in the first application, and hence 
were not the answers of the deceased, and were not binding upon 
him or upon this plaintiff. 

Upon the comparative identity in meaning of the two applica- 
tions the court, having analyzed them, charged the jury as fol- 
lows: “I think, gentlemen, upon comparing these two applica- 
tions, [*shall instruct you thus: If you find it to be true, as Mrs. 
Hewey says, that that answer, with the others, was agreed to be 
filled in from the old application, and if, having the old applica- 
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tion, they attempted to fill it in from that, but filled it in in the 
way which they did, it was an unauthorized answer—that is to 
say, there is nothing in the former application with reference to 
Dr. Cleveland which made this answer true or proper; and there- 
fore it was not his answer. It was the answer which the agent 
put in. The answer referred to by the court was number 5 in the 
second application.” 

lt is to this instruction, that the answers in the second appli- 
cation are not warranted from those contained in the first, that 
the defendants particularly object, and say: ‘The court should 
have instructed the jury that the answers in the second applica- 
tion were fully authorized from those made in the first, and that, 
if they were untrue, the plaintiff could not recover.” In this class 
of cases we think it a sound rule of law that an application for 
life insurance, signed in blank by one desiring insurance, and 
filled in by the company or its agents, should be construed more 
favorably to the applicant. Upon this view of the law the con- 
struction of the presiding justice should be sustained. The ques- 
tion in the first application, “name and residence of your usual 
medical attendant, when and for what have his services been re- 
quired,” and the assertion contained in the second, “the follow- 
ing is the name of the physician who last attended me, the date of 
the attendance, and name of the complaint for which he attended 
me,’ cannot be fairly construed to mean one and the same thing, 
or to require one and the same answer. If we were to stop right 
here, the two inquiries might elicit entirely different answers. 
The “usual medical attendant” might not be “the physician who 
last attended the applicant.” He might be ill, in need of medical 
attendance, and a variety oi causes intervene to make it impracti- 
cable or even impossible for him to secure the services of his 
usual physician, and consequently be under the necessity of em- 
ploying some other physician. If this occasion happened to be 
the last time he needed medical attendance before making an 
application for insurance, then it is clear that the last medical 
attendant was not the usual one. But a fair analysis of the two 
applications requires us to go further. These questions and an- 
swers in the first application in the form of a statement are as 
follows: “My usual medical attendant is Dr. Cleveland. He at- 
tended me nine months ago for a cold. I have not consulted any 
other physician since childhood for any illness, except Dr. Leader 
four vears ago for grippe.” 


In the second application the applicant is made to say Dr. 
Vou. XXXV.-8. 
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Cleveland was the physician who last attended him, the date was 
February 9, 1902, and the complaint for which he attended him 
was grippe; also, that he had not been under the care of any 
physician within two years, unless as stated in the previous an- 
swer. 

Now the defendants contend that, by the observance of the 
proper rules of logic to their interpretation, the two applications 
mean precisely the same thing. They say that the first applica- 
tion shows that Dr. Cleveland attended the applicant in 1902, and 
was the only physician that had attended him for four years, as 
stated in No. 3. If he was the only physician, he must neces- 
sarily have been the last one, as stated in the second application. 
Also, that the answer numbered 6, that he had not been under 
the care of any physician for two years, was fully authorized by 
the statement in the first application that Dr. Cleveland’s services 
had been required only for the cold or grippe in the winter, and, 
further, that he had not even consulted any physician for four 
years, except Dr. Cleveland at the time he had this cold or 
grippe. If we admit that by the defendant’s process of reasoning 
the above conclusions may be drawn, yet, is the applicant to be 
subjected to the test of reasoning by the process of induction and 
deduction in order to make the application made by the com- 
pany agree with the application made by himself? 

But the logical conclusions are not necessarily true. A differ- 
ent conclusion may also be drawn. In the first application he 


says he has not consulted any physician. In the second, filled in 


by the agent, he is made to say: “I have not been under the care 
of any other physician,” ete. “Consulting” a physician and be- 
ing “under the care” of a physician, not only in the technical use 
of the terms, but to the common mind, may mean very different 
things. A man may consult a physician without ever being under 
his care at all. T’o consult is defined: ‘To apply to for direction 
or information; ask the advice of—as to consult a lawyer; to 
discuss something together; to deliberate.” Care is defined: 
“Responsibility, charge or oversight, watchful regard and atten- 
tion.”” Hence the first answer might, in the mind of the applicant, 
be correct, and the second one not. We think the most that can 
be said with respect to the identity of the two applications is that, 
if the applicant had read or been personally interrogated with 
respect to the questions and answers in the second application, 
he might have answered the same as he did in the first, and he 
might have answered in an entirely different way. The answers 
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in the second application cannot therefore be said to be such 
necessary inferences from those contained in the first as to be 
regarded as the statement of the applicant, and therefore binding 
upon him. In order to defeat the claim of the person insured, 
who has paid the consideration required for the insurance re- 
ceived, upon the ground that the insured made misrepresentations 
as to the risk in his application, it is incumbent upon the com- 
pany to show that the misrepresentations were his, and not mis- 
takes or misrepresentations of their own. When an insurance 
company or its agents undertake to fill in an application from a 
previous application or statement made by the applicant, it should 
be held to the strictest adherence to the terms of such application 
or statement made; otherwise, it would be in the power of the 
company or its agents in such a case to fraudulently destroy the 
legal status of the policy so obtained. 
Exceptions overruled. 


SUPREME COURT OF IOWA. 


WENSEL 
vs. 


PROPERTY MUT. INS. ASS’N or WATERLOO.* 


If the agent of a fire insurance company has knowledge of past conditions 
or existing facts avoiding a policy which is secured by him, by reason 
of such facts being within certain prohibitions that will avoid the 
policy, the company issuing the policy with this knowledge on the 
part of the agent cannot insist upon these facts for the purpose ol 
avoiding liability. 

Where an insurance company places $4,000 upon property and through 
its agent procures $3,000 in other companies, upon a total loss there 
can be no claim that the true value was not in excess of the original 
amount, but the original company is liable for its full proportion of 
the $7,0c0. 


Where a fire insurance policy provided as a condition precedent to pay- 
ment that there should be proof of loss, interest will only begin to run 
from the date that such proof of loss was furnished. 


Appeal from District Court, Marshall County. Action at law 
upon two policies of insurance issued by defendant company for 
the aggregate of $4,000. Defense, breach of condition against 


* Decision rendered, Jan. 10, 1906. 
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additional or concurrent insurance and a claim that in no event 
is plaintiff entitled to more than $1,000. Trial to the court 
without a jury, and judgment for plaintiff for $4,258.66, which, as 
we understand, includes interest irom date of fire. Defendant 
appeals. 


Gates & LIFFRING, W. N. BrRDSALL, and W. E. JoHNsTon, 
for Appellant. 
ANTHONY C. DALy, for Appellee. 


DEEMER, J. 

There is little or no dispute as to the facts. They are practi- 
caily embodied in an agreed statement upon which the case was 
submitted to the trial court. The policies in suit did not permit 
of additional or concurrent insurance, save with the written con- 
sent of the defendant company, through its secretary. In the ap- 
plication for one of the policies, which was for $1,500, applicant 
made no response to inquiries as to what other insurance there 
was to be on the property insured, whether or not it was concur- 
rent, in what company, and when it expired; and in the applica- 
tion for the other policy for $2,500 he stated, in response to these 
inquiries: “$1,500.00 in Property Mutual, Nov. 20, 1903.” 
These applications were each dated October 25, 1902, and were 
each approved by the secretary of the company on October 30th 
of the same year. ‘They were each signed by plaintiff, and in 
them he warranted that all statements were true, so far as known 
to him. When the policies came to be written, the one for $2,500 
made no reference to other insurance, while the one for $1,500 
stated that there was $2,500 other insurance in the defendant com- 
pany. This may be a misprint, and, as nothing is claimed for it, 
we shall give the matter no further attention. The policies were 
sent out from the home office on October 30th, but one covered 
a period of one year from October 25, 1902, while the other ran 
from November 20th of that year to November 2oth of the next. 
Under date of October 29, 1902, the State Insurance Company 
of Des Moines issued a policy for $1,500 to plaintiff, covering the 
same property as the policies issued by defendant, and insuring it 
from November 14, 1902, to November 14, 1908. In this policy, 
and in plaintiff's application therefor, it was stated that he had 


insurance in several other companies, and written in the policy 
was the statement “5,500.00 other insurance permitted.” Under 
date November I, 1902, the Des Moines Insurance Company of 
Des Moines issued to plaintiff a policy for the sum of $1,500, cov- 
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ering the same property as the other policies, and running for 
three years from October 29, 1902. Neither application for these 
last two policies shows the date of its making, but the application 
to the Des Moines Insurance Company shows a copy of the note 
given for the premium, signed by plaintiff under date October 29, 
1902. In the last-named policy plaintiff stated that he had other 
insurance in the State Insurance Company of Des Moines and 
other companies. The insured property was destroyed by fire 
April 27, 1903. Sufficient and timely notice and proofs of loss 
were given and made to the defendant company. The State In- 
surance Company and the Des Moines Insurance Company have 
each paid the amount of its policy, and defendant is resisting 
payment on the grounds hitherto stated. 

If this were all there is of the case, it is manifest that plaintiff 
should not be allowed to recover, because of the breach of the 
conditions of defendant’s policies against other insurance: Hy- 
gum vs. Ins. Co., 11 lowa, 21; Forbush vs. Ins. Co., 4 Gray 
(Mass.), 340. But plaintiff is relying upon a waiver of this breach, 
and upon an estoppel, due to the knowledge of defendant’s agent, 
who took the applications, delivered the policies, and collected 
the premiums, of his (plaintiff’s) purpose to take the additional! 
$3,000 insurance. Ome C. Kroener was defendant’s agent at 
the town of Melbourne, where plaintiff's property was located, 
and to whom plaintiff made application for insurance; and it is 
agreed that this agent had power to solicit applications and for- 
ward the same to defendant company, to deliver policies when 
issued, and to receive and collect the money due thereon, and to 
forward the same to defendant. The testimony relied upon to 
constitute this waiver or estoppel is short, and we here set out 
the same in full. Plaintiff testified that he went to Kroener in 
October, 1902, for insurance, and stated to him (Kroener) that he 
wanted $7,000 insurance on his property, and that he (Kroener) 
said he would try and get it for him, and that he subsequently 
received from Kroener the two policies in suit. Kroener testified 
that he was the party to whom plaintiff applied for insurance, and 
that he wrote the two applications for insurance in defendant 
company. He said that plaintiff applied to him for $7,000 of in- 
surance, and that he told him he would try and get it for him. 
We here quote by question and answer the remainder of his testi- 
mony: “Q. State what you did. A. 1 got $1,500 from the State 
Insurance Company of Des Moines, and $1,500 of the Des 
Moines Insurance Company of Des Moines. Q. What did you 
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do relative to defendant association, the Property Mutual of 
Waterloo? A. They had $2,000 that was about to expire. Q. 
Now you may state how much insurance you effected for Mr. 
Wensel on this building. A. $7,000. Q. And how much in the 
defendant company? <A. $4,000. Q. And in the other com- 
panies? A. $3,000. Q. When did you make application to the 
other companies, other than the defendant? A. The whole 
transaction was in a short time of each other, toward the latter 
part of October. Q. You may state how soon after you applied 
to the defendant company that you applied to the State and Des 
Moines Companies. A. It was all done within a short time of 
each other. (. And the policies—when did they come? Do you 
recollect? A. I could not give the dates, but they come when- 
ever they get ready to send them. Q. What did you do with the 
policies when they came? A. I kept them for a few days, until 
Mr. Wensel came to the office and paid me for it. Q. And then 
what did you do with the policies? A. I turned the policies over 
to him, and I sent the money, what belonged to the companies, 
to them, and my fees I kept out of it.””. No testimony was offered 
as to the actual value of the insured property, although in the 
applications to the Des Moines Insurance Companies plaintiff 
stated that it was worth $12,000, and in one that the total insur- 
ance was $7,000. This statement, made to these other compa- 
nies, cannot be accepted as proof of the value of the property, for 
it is merely a self-serving declaration made to a stranger to the 
record. 

This, then, is the entire case, and we have to consider (1) 
whether or not plaintiff has established the waiver or estoppel 


pleaded by him, and if so (2) the measure of his recovery under 
another stipulation of the policies relied upon by the defendant. 
After much controversy and doubt regarding the rule for such 
cases, we have settled these two propositions in some of our re- 
cent opinions: The first is that if the agent of an insurance 


company has knowledge of past conditions or existing facts 
avoiding a policy which is secured by him, by reason of such 
facts being within certain prohibitions which presently avoid the 
policy, the company issuing the policy with this knowledge on 
the part of its agent cannot insist upon these facts for the pur- 
pose of avoiding liability: Hagan vs. Ins. Co., 81 Iowa, 331, 46 
N. W., 1114, 25 Am, St. Rep., 493; Erb vs. Ins. Co., 99 Iowa, 
727, 69 N. W., 261; Fitchner vs. Fire Ass’n, 103 Iowa, 280, 72 


N. W., 530; School Dist. vs. Ins. Co., 113 Towa, 65, 84 N. W., 
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g56. Second. Knowledge of a soliciting agent of the future in- 
tentions of the insured as to violating some of the conditions of 
the policy as written is not binding upon the insurer, and cannot 
be relied upon, for the purpose of avoiding the terms and con- 
ditions of the policy as issued: Baldwin vs. Ins. Co., 60 lowa, 497, 
15 N. W., 300; Sowers vs. Ins. Co., 113 Iowa, 551, 85 N. W., 763; 
Cornelius vs. Ins. Co., 113 Iowa, 183, 84 N. W., 1037; Andrus 
vs. Casualty Co. (Minn.), 98 N. W., 200. 

Each party tries to bring this case within the rule most fa- 
vorable to him, and, without analyzing the authorities cited, we 
shall select the ones which seem to be controlling. Ofttimes it 
is difficult to determine whether the matter relied upon as a 
waiver or estoppel has reference to a future contingency or to a 
past or existing condition. With reference to the taking out of 
other insurance, much depends, of course, upon the nature of the 
information conveyed to the agent; and in this connection it 
matters little whether the agent be a soliciting or a recording 
one. When defendant’s agent accepted the applications in this 
case, he knew that plaintiff wanted his property insured for 
$7,000, and he told him (plaintiff) that he would try and get it for 
him. Pursuant to promise he secured applications for the poli- 
cies issued by defendant for the sum of $4,000, and at the same 
time, and as a part of the same transaction, undertook to get the 
remaining $3,000, which he presently accomplished by securing 


the policies in the two Des Moines companies. It was impossi- 
ble, of course, to have each and all of the applications issued at 
the same moment of time; but the agent knew that plaintiff 
wanted, and he (the agent) undertook to procure for him a total 
of $7,000 of insurance upon his property, which should go into 
effect at once, and not at some future time. With this knowledge 


the agent wrote out the applications, which were sent to defend- 
ant, and the other applications were made within a very short 
time, and in pursuance of the original request. These facts 
clearly bring the case within the rule of the following: Inde- 
pendent Dist. vs. Fidelity Ins. Co., 113 lowa, 65, 84 N. W., 956; 
MeKibban vs. Des Moines Ins. Co., 114 Iowa, 41, 86 N. W., 38; 
Taylor vs. Ins. Co., 98 Iowa, 527, 67 N. W., 577, 60 Am. St. Rep., 
210; Erb vs. Fidelity Co., 99 Iowa, 727, 69 N. W., 261; Hagan 
vs. Ins. Co., 81 Iowa, 331, 46 N. W., 1114, 25 Am. St. Rep., 493; 
Fitchner vs. Fire Ass’n, 103 Iowa, 276, 72 N. W., 530; and other 
like cases. Under the rule there announced defendant must be 
held to have waived the conditions as to other insurance, and is 
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clearly estopped from setting up breach of that condition as a de- 


fense. We do not in this connection consider sections 1749 and 


1750 of the Code, although we might very properly do so in ar- 
riving at the powers and duties of the soliciting agent in this 
case, and in construing that clause in the policy limiting the con- 
sent to additional insurance of the defendant’s secretary. 

2. Another article of defendant’s by-laws provided that, “in 
case there should be any other policies of insurance on the prop- 
erty insured at the time of loss, * * * the assured shall re- 
ceive from this association only such proportion of the loss as the 
sum hereby insured thereon shall bear to the whole amount of 
policies in force at time of damage.” Section 1742 of the Code 
provides: “In any action brought in any court of this state on 
any policy of insurance for the loss of any building insured, the 
amount stated in the policy shall be received as prima facie evi- 
dence of the insurable value of the property at the date of the 
policy.” It is agreed that the insured property was totally de- 
stroyed by fire, but plaintiff introduced no competent testimony 
as to the value thereot. It is insisted for defendant, under the 
statute quoted, that as the property was presumptively worth 
but $4,c00, the amount of plaintiff's insurance in defendant com- 
pany, and as plaintiff had already received $3,000 in insurance 
from the two Des Moines companies, he cannot recover in this 
action more than $1,000. This argument is specious rather than 
sound. Defendant, through its agent, knew when it issued the 
policies in suit that there was to be $7,000 of insurance on the 
property destroyed. Its $4,000 was to be, and was in fact, a part 
of this $7,000. It wrote its policies, knowing that there was to 
be $3,000 more of concurrent or additional insurance placed 
upon the building. Tor the purpose of our present inquiry, the 
case does not differ from one where an insurance company writes 
the entire insurance placed upon the property itself. That being 
true, and the property being insured for $7,000, that sum is prima 
facie the value of the property, and defendant, having four-sev- 
enths of the insurance, should pay four-sevenths of the loss, 
which was prima facie $7,000, or the amount of its policies, with 
proper interest. See Lesure Lumber Co. vs. Ins. Co., tor Iowa. 
514, 70 N. W., 761; Des Moines Ice Co. vs. Ins. Co., 99 Iowa, 
193, 68 N. W., 600. 

3. As to interest: The policies provide for present indemnity 
in case of loss; that, when the loss is adjusted by an executive 
committee, it shall be paid immediately. and in anv avent within 
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sixty days. The member however was required to make proofs 
of loss as a condition precedent to an adjustment. In this case 
the fire occurred April 27, 1903, and proofs of loss were given by 
plaintiff June 9th of the same year. In view of the stipulations 
of the policies, interest did not begin to run until proofs of loss 
were furnished; to wit, June 9, 1903: East Texas Fire Ins. Co. 
vs. Brown (Tex. Sup.), 18 S. W., 713; Hanover Fire Ins. Co. 
vs. Lewis (Fla.), 10 South., 297; Hastings vs. Ins. Co., 73 N. Y., 
141; Southern Ins. Co. vs. White (Ark.), 24 S. W., 425; Ran- 
dall vs. Ins. Co. (Mont.), 25 Pac., 953, 24 Am. St. Rep., 50. 

The judgment should have been for $4,215.24, instead of for 
$4,258.66. If plaintiff elects to remit all in excess of the former 
sum within twenty days oi the filing of this opinion, the judg- 
ment, as thus modified, will stand afirmed; otherwise, it will be 
reversed. Defendant will pay all the costs of this appeal. 

Affirmed on conditions. 


SUPREME COURT OF GEORGIA. 


NEAL 
v8. 


GRAY.* 


While a policy of life insurance may provide a forfeiture for non-payment 
overdue premium notes, yet prompt payment may be waived by a 
course of dealings calculated to assure the insured that a delayed 
payment will be accepted. 

[f an insurance company with knowledge of the facts receives and retains 
past due premiums, after the day specified in the contract for pay- 
ment, it renews the contract and waives forfeiture for non-payment, 
where such acceptance is unconditional. 

Acceptance and transfer of a renewal note after default in payment of the 
original note, operates as such waiver of forfeiture for non-payment 
in the first instance. 


Krror from Superior Court, Glascock County. Action by M. 
B. Gray against Henrietta Neal. Judgment for plaintiff. De- 
fendant brings error. 


Suit was brought in a justice’s court and carried by appeal to 
the Superior Court. It was based on a promissory note dated 
December 15, 1904, due December 3oth, payable to the order of 
the Union Central Life Insurance Company, and signed by Hen- 
rietta Neal. It had on it the following indorsements: “The 


* Decision rendered, Dec. 21, 1905. 
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Union Central Life Insurance Co., by T. S. Lowry & Son, Mgrs.” 
“Pay to the order of M. B. Gray, Agt., for collection only. T. S. 
Lowry & Son, Managers.” ‘The suit was brought by M. B. Gray, 
“Agt.,” against the maker. The defendant filed a plea, admitting 
a prima facie case and assuming the burden of proof. She pleaded 


that the note sued on was without consideration, having been 
given for the premium of a policy of insurance which had already 
lapsed and become void when the note was made; and that Gray 
falsely and fraudulently represented to her that the insurance 
policy would be good if the note was given, notwithstanding it 
had become void before that time, which representation deceived 
her and induced her to make the note, and that such representa- 
tion was untrue, though this fact was unknown to her. On the 
trial the evidence showed that the defendant had obtained a 
policy of life insurance from the company, dated April 1, 1904, 
instead of paying the first annual premium in cash, she gave her 
promissory note for the amount. It does not appear from the 
evidence what was the date of this note, or when it fell due, but 
it was renewed once or twice, and the suit was based on the note 
thus given in renewal. One of the conditions stated in the policy 
was as follows—: 

Payment of premium. The failure to pay any of the first 
three years’ premiums, or any notes or interest upon notes 
given to the company for any premium or part of a premium, 
on or before the days upon which such premiums, notes, or 
interest become due, shall avoid and nullify this policy without 
action on the part of the company or notice to the insured or 
beneficiary, and all payments nade upon this policy shall be 
deemed earned as premiums during its currency. Any and all 
notes, with their conditions, which may be given for premiums 
or loans upon the security of this policy are hereby made a part 
of this contract of insurance. 


The husband of the defendant testified as follows: “When the 
note sued on was given, the premium was long past due, and I 
told Mr. Gray that the policy was aiready void, because the policy 
said so, and the first note said the policy would be void if the note 
was not paid at maturity. Mr. Gray, the agent for the company, 
said that made no difference, that if my wife would give the note 


* 


the policy would be good. No money has ever been paid. * * 
She gave this note because Mr. Gray, the agent, told her the 
policy was good and had not lapsed at the time she gave this 
note. I did pay the interest on the note when this last note 
was given. Mr. Gray told me my wife would have to pay the 
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interest. Defendant has had policy ever since it was issued, and 
had policy, application and receipt when note sued on was given. 
: My wife gave the note sued on only because Mr. Gray, 
the agent, told her if she would give the note the policy would be 
good. She would not have given the note if he had not told her 
the policy would be good. She thought Mr. Gray, the agent, 
was telling the truth.” The application for insurance contained 
the following provision :— 


{t is hereby agreed and warranted that, should the company 
issue a policy upon the application, its interest shall not be 
affected by verbal statements made to its agents or others, or 
by the knowledge of such agent, but that it shall be affected 
only by the statements herein made, including that made to 
the medical examiner, which are hereby warranted to be true, 
full and correct as facts, and they shall constitute the basis of 
any policy which may be issued hereon. 

The note sued on contained the following :— 

Such policy, including all conditions therein for surrender 
or continuance, as a paid-up term policy, shall without notice 
to any party or parties interested therein be null and void on 
the failure to pav this note at maturity, with interest from date 
at 8 per cent per annum. 

On the margin of it was printed the following statement :— 

Agents are not authorized to make any contract verbal or 
written differing from that written or printed on face of this 
note, nor are they permitted to collect any part of the same 
unless indorsed to them for that purpose. 

At the close of the evidence the court directed a verdict for the 
plaintiff, and the defendant excepted. 


B. F. WALKER, for Plaintiff in Error. 
IsAAC S. PEEPLES, JR-, for Defendant in Error. 


LUMPKIN, J. (after stating the facts). 

1. A policy of insurance may provide that the failure to pay 
any premium or any notes or interest upon notes given to the 
company for any premium, on or before the dates upon which 
such premiums, notes or interest shall become due, shall void and 
nullify the policy without action on the part of the company or 
notice to the insured or beneficiary; and such a provision is 
valid and binding: 2 Joyce on Ins., § 1205. A condition of this 
character may be waived, or the company may be estopped from 
asserting it. Thus, prompt payment may be waived by a course 
of dealings calculated to cause the insured to think that the exact 
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time specified would not be insisted upon, and which would 
operate as a fraud upon one relying on such custom or usage in 
dealing with him, if suddenly changed without notice: Grant vs. 
Alabama Gold Life Ins. Co., 76 Ga., 575; Cotton States Life Ins. 
Co. vs. Lester, 62 Ga., 247, 35 Am. Rep., 122; Alabama Gold 
Life Ins. Co. vs. Garmany, 74 Ga., 51. If the insurance company, 
with knowledge of the facts, receives and retains past due pre- 
miums, after the day specified in the contract for payment, it re- 
news the contract and waives forfeiture for non-payment, where 
such acceptance is unconditional: 2 Joyce on Ins., § 1364; Wy- 
man vs. Phoenix Mutual Life Ins. Co., 45 Hun (N. Y.), 184; Rice 
vs. New England Mutual Aid Society, 146 Mass., 248, 15 N. E., 
624; Mobile Life Ins. Co. vs. Pruett, 74 Ala., 488 (8); Piedmont 
& Arlington Ins. Co. vs. Lester, 59 Ga., 812; Clark vs. Minor, 
73 Ga., 590. If the note given for the premium had not been 
paid at maturity according to the terms of the contract, a for- 
feiture would have resulted. But if, after its maturity, the com- 
pany had received payment of it, the forfeiture would have been 
waived, and the policy renewed. Instead of payment being made 
in money, the agent represented that the policy would be con- 
tinued in force upon the giving of a renewal note. This was 
done, and the note was received by the company and indorsed 
by it for collection. It had notice of the terms of its own policy, 
and that the note given for the premium for the current year 
had not been promptly paid. It saw fit to deliver up the original 
note and accept in lieu thereof another due at a future date. It 
could not receive payment of a premium due for the year and at 
the same time insist on a forfeiture for non-payment. So like- 
wise, when it accepted a renewal of the note due for the current 
premium, treated such note as valid, and indorsed it to another, 
who is seeking to collect it by suit, the company cannot assert 
that the policy was void because the renewal was made after the 
former note became due. Mere demand for a past due premium 
has been held not to constitute a waiver of forfeiture, where such 
payment was refused by the insurer: Sullivan vs. Conn. Indem- 
nity Ass'n, tot Ga., 809, 29 S. E., 41; MecCroskev vs. Hamilton, 
108 Ga., 640, 646, 34 5. E., 111, 75 Am. St. Rep., 79; National 
Life Ass'n vs. Brown, 103 Ga., 382, 29 S. E., 927. If payment 
had been made when demanded, a waiver would have resulted. 
Here surrender of the old note, and the acceptance of the note 
payable in the future for the premium of the then current year, 
made after the failure to pay the first note promptly, and with 
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full knowledge of the facts on the part of the company, operated 
as a waiver of forfeiture as completely as if payment had been 
made in cash. Gray, the agent, said that the policy would remain 
of force: and, in view of the facts, as indicated in the foregoing 
opinion, he was right. It is said that under the terms of the con- 
tract the agent was without authority to waive a forfeiture. But 
after he had taken the renewal note, the company received, held, 
and indorsed it; and one.of its agents, as indorsee, is suing upon 
it. The forfeiture was therefore waived, and the renewal note 
given by the insured was collectible, and the defense set up was 
without merit. The defendant also knew all the facts when she 
gave the second note: Atlanta Consolidated Bottling Co. vs. 
Hutchinson, 109 Ga., 550, 35 S. E., 124; Hogan vs. Brown, 112 
Ga., 662, 37 S. E., 880; Mutual Reserve Fund Life Ass’n vs. 
Stephens, 115 Ga., 192, 41 S. E., 679. 

2, 3. In this state an indorsee for collection has such a title as 
to enable him to bring and maintain a suit in his own name: 
Wilson vs. Tolson, 79 Ga., 137, 3 S. E., goo; Freeman vs. Ex- 
change Bank, 87 Ga., 45, 47, 13 S. E., 160. 

The authority of Lowry & Son to indorse the note for the com- 
pany was not denied under oath; but, on the contrary, the de- 
fendant admitted a prima facie case in favor of the plaintiff: Civ. 
Code 1895, § 3705; Habersham vs. Lehman, 63 Ga., 380; Tyson 
vs. Bray, 117 Ga., 689, 45 S. E., 74. 

4. It is contended by defendant that her husband paid the in- 
terest on the note to its maturity, and that the verdict directed 
included $1.80 interest, when it should have been only $1.62, thus 
making eighteen cents in excess of the correct amount of in- 
terest. This would seem to furnish a proper case for the applica- 
tion of the maxim, ‘‘De minimis non curat lex:” Neal vs. Brock- 
ham, 87 Ga., 130, 13 S. E., 283. Certainly the evidence is not 
sufficiently clear to require a reversal or a correction of this 
slight error, if indeed it be one. The entire testimony on this 
subject is contained in the foliowing statement of the defendant’s 
husband: “I did pay the interest on the note when this last note 
was given. Mr, Gray told me my wife would have to pay the 
interest.” This does not show how much interest was paid, or to 
what time. 


The defendant having admitted a prima facie case against her, 
and having failed to establish any lawful defense, there was no 
error in directing a verdict. 

Judgment affirmed. All the Justices concurring. 
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SUPREME COURT OF ILLINOIS. 


NATIONAL FIRE INS. CO. 
v8. 
THREE STATES LUMBER CO.* 


A contract of sale not yet carried out is not a violation of the policy pro- 
vision requiring sole ownership to be in the insured. 

Where the occupant is in possession under an agreement that he will 
cut and convert certain timber into lumber and that he shall be en- 
titled to the conveyance of a certain portion when such conversion 
is completed, and certain advances and indebtedness settled, his re- 
lation is that of agent for the owner, not the vendee. His interest is 
remote and contingent. 


Appeal irom Appellate Court, Fourth District. Action by the 
Three States Lumber Company against the National Fire Insur- 
ance Company. From a judgment of the Appellate Court, 
affirming a judgment for plaintiff, defendant appeals. 


Statement of facts by MAGRUDER, J. 

This is an action of assumpsit, begun in the Circuit Court of 
Alexander County on January 28, 1903, and brought on an insur- 
ance policy, issued by appellant to appellee, bearing date July 
5, 1902, insuring the property therein mentioned, being a sawmili 
plant situated in Mississippi County, Ark. Of the amount in- 
sured, part was upon the iron-clad metal-roof mill buildings, and 
a part on the machinery of all kinds, and a part on the engine 
and boilers. The declaration set out the policy in hee verba. 
The first plea was the plea of the general issue. The second and 
third pleas were pleas oi cancellation of the policy. The fourth 
plea was that the interest of the insured was other than the sole 
and unconditional ownership of the property. Issue was taken 
upon the general issue and upon the second and third pleas, after 
demurrers thereto had been sustained and the pleas had been 
amended. After demurrers and amendments, issue was also 
taken upon the fourth plea. A jury was waived, and the cause 
was tried before the court without a jury by agreement. The 
mill property was burned on September 6, 1902, and, some oi 


the companies declining to pay, suits were brought on the poli- 
cies at Cairo. There were nine policies, aggregating $14,500. 
Appellee, whose headquarters were in Cairo, IIl., applied to one 
Brown, an insurance broker living there, for insurance on said 


~ % Decision rendered, Oct. 24, 1905. 
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sawmill plant, and Brown requested one Fisher, an insurance 
broker at Memphis, to place the insurance, and he procured the 
policies from the agency of one Doltroff at Wynne, Ark. The 
findings of the court below were against appellant, and on March 
14, 1904, judgment was rendered in favor of the appellee, and 
against the appellant, for $2,118.86. An appeal was taken from 
this judgment to the Appellate Court for the Fourth District, and 
the latter court has affirmed the judgment of the Circuit Court. 
The present appeal is prosecuted from such judgment of affirm- 
ance, 

Before the issuance of said policy, and on December 17, 1808, 
a contract was executed between appellee, a corporation organ- 
ized under the laws of Wisconsin, its successors or assigns, as 
parties of the first part, and one A. B. Wolverton of Luxora, 
Ark., as party of the second part. Said contract of December 17, 
1898, recites that appellee 

Is now the owner and is in possession of the hereinafter de- 

scribed land and timber situated in Mississippi County, state of 

Arkansas. : 


By the terms thereof 


The said A. B. Wolverton agrees that he will manufacture into 
lumber for the said Three States Lumber Company, its suc- 
cessors or assigns, all of the merchantable timber now lying, 
standing, or being on the following described lands, and will 
deliver the same to said * * * company * * * as directed, 
f. o. b. barge Mississippi River. 


Here follows a description of the lands. It is therein agreed 


That the said A. B. Wolverton will at all times follow the in- 
structions and directions of said Three States Lumber Com- 
pany, its successors or assigns, or their authorized agents, 
both in the cutting of said timber and in the manufacture of all 
lumber to be delivered under the terms of this contract, and 
said A. B. Wolverton will continue to follow such instructions 
and directions so long as this contract shall remain in fuli 
force and effect. It is particularly understood and agreed that 
the title to all land and timber heretofore described is and shall 
remain in said * * * company, * * * and the title and 
possession of all lumber manufactured under this agreement 
remains in said * * * company, * * * free from aii 
liens, claims, demands and incumbrances of any nature what- 
soever. 


Said company, its successors or assigns, therein 


Agree to purchase a suitable sawmill and other equipment, in- 
cluding steel tram and logging road, rolling stock for use on 
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said tram and logging road, log wagons, teams, ete., all of 
said property to be purchased for the account of said Three 
States Lumber Company, its successors or assigns, and to be 
used by said A. B. Wolverton in the manufacture and delivery 
of all merchantable timber heretofore described. 


It is further agreed that 


The title and possession to all such property and material is, 
and shall remain in the said Three States Lumber Company, its 
successors or assigns, and by it entered upon its books {oi 
record under the name of “Wolverton Lumber Account.” 


It is further agreed 


That the said * * * company * * * may sell any parcel 
or parcels of land, on which all merchantable timber shall have 
been removed under the terms of this contract, and the pro- 
ceeds of such sale or sales will be entered upon its books and 
placed to the credit of “Wolverton Lumber Account.” 


The said company 

Agrees to make to said A. B. Wolverton a monthly advance 
for the payment of all labor and Operating expenses, not to ex- 
ceed $5 per thousand feet; said advance to be made on esti- 
mate on all lumber manufactured and in pile on millyard, ac- 
cording to the terms of contract, which shall have been manu- 
factured during the preceding months, and said estimate to be 
made by said Three States Lumber Company * * * or its 
authorized agents and entered upon its books in “Wolverton 
Lumber Account.” 


It is further agreed that, should the said Wolverton, 


In case of death, disability or otherwise, fail or neglect to com- 
ply with the terms of this agreement, or refuse or delay the 
cutting of said timber heretofore described, or the manufacture 
of the same into lumber, then the said A. B. Wolverton agrees 
that the said Three States Lumber Company, its successors 
or assigns, may, upon written or verbal notice to him or his 
legal representatives, enter upon and take possession of all 
improvements of any and all nature whatsoever, and that they 
may make such arrangements as they may consider necessary 
to continue the cutting and manufacture of said timber, and 
said A. B. Wolverton or legal representatives do relinquish 
any and all claims they may have had under this agreement to 
the cutting and manufacture of said timber, and this agreement 
is canceled, except as to any manufactured lumber then on 
millvard, which shall be settled for according to the terms oi 
this contract, and any balance which may be found due A. B. 
Wolverton or his legal representatives shall be placed to the 
credit of “Wolverton Lumber Account” on books of said 
Three States Lumber Company, its successors or assigns. 
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it is further agreed that the said Wolverton 


Will not manufacture any lumber for any other persons or per- 
son during the continuance of this contract, except by written 


consent of said Three States Lumber Company, its successors 
or assigns. 


It is therein further agreed that Wolverton 


Will cut or cause to be cut 10,000,000 feet of lumber each year 
during the continuance of this contract, until all of said mer- 
chantable timber heretofore described shall have been manu- 
factured and delivered to said Three States Lumber Company, 
its successors or assigns, unless he shall be prevented by fires, 
floods or other causes over which he has no control. 


It 1s therein further agreed that the appellee, its successors or 
assigns, 


Will buy from time to time, as they may elect, additional tim- 
ber, bought with knowledge and consent of said A. B. Wolver- 
ton, and all such timber so bought is to be manufactured for 
and delivered to said Three States Lumber Company, its suc- 
cessors or assigns, according to and under the terms of this 
contract. 

{t is furthermore therein agreed that 


When all of the terms of this contract shall have been fully 
complied with, and all of the merchantable timber heretofore 
described shall have been manufactured into lumber for and 
delivered to said * * * company * * * as agreed herein, 
“together with any additional timber that may have been pur- 
chased under the terms of this contract,” then the said * 
company * * * agrees to quitclaim to said A. B. Wolver- 
ton all land remaining unsold under this contract, and will fur- 
ther give to said A. B. Wolverton title to all i improvements and 
personal property that have been purchased by it and remain 
upon said land, provided there is on its books to the credit of 

‘Wolverton Lumber Account” a sufficient sum to pay for all 
land, timber, personal property and improvements at cost of 
the same, together with all expenses, interest, taxes and as- 
sessments thereon; and further provided that such credit shali 
first be applied on an indebtedness, now owing the said * * 
companv * * * from said A. B. Wolverton, now amounting 
to $28,339.29, resulting from his “Marked Tree Plant,” and 
balance of credit to be applied under this contract, if sufficient 
remains to balance account, otherwise to be held by said Three 
States Lumber Company, its successors or assigns, and ap- 
plied by them pro rata as they may elect, under the terms of 
this agreement. 


The agreement then contains provisions for stacking and 


piling all lumber manufactured under the contract above high 
Vou. XXXV.—9 
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water, etc., so as to guard against injury to it by fires or floods, 
and to prevent its being carried away or destroyed thereby; and 
Wolverton therein agrees that he will-carefully watch said lum- 
ber from all waste, fires, overflows, freshets or damages of every 
kind from the time it is stacked until removed by the company, 
and that all dimensions of stock manufactured under the contract 
will be piled separately and put up clear, each corresponding 
width by itself, and that all cottonwood lumber will be measured 
and inspected, log run, mill culls, and all worthless boards to be 
thrown out and retained by Wolverton, 


MILES FREDERICK GILBERT (M. M. Crane, of Counsel), /or 
Appellant. 
LANSDEN & LEEK and Davip S. LANSDEN, /or Appellee. 


MAGRUDER, J. (after stating the facts). 

In this case, three defenses were set up in the trial court, and 
argued and discussed in that court and in the Appellate Court. 
One of these defenses was that there was a cancellation of the 
policy by the company before the fire under the following provi- 
sion in the policy; to wit :— 

This policy shall be canceled at any time at the request of the 
insured, or by the company by giving five days’ notice of such 
cancellation. 

Whether the company gave such notice, and whether it was 
received by the appellee, were questions of fact, which are settled © 
by the judgments of the Circuit and Appellate Courts. The de- 
fense, based upon an alleged cancellation of the policy, has been 
abandoned by the appellant company in this court, and no con- 
siderations in support of it are presented in the argument of 
counsel for the appellant. 

The second defense made upon the trial below was that the in- 
terest of the insured at the date of the policy was other than an 
unconditional and sole ownership. The policy contains the fo!- 
lowing provision; to wit :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership, * * * or if any change other than by the death 
of the insured takes place in the interest, title or possession oi 
the subject of insurance (except change of occupants without 
increase of hazard), whether by legal process or judgment, or 
by voluntary act of the insured, or otherwise. 
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lt was contended by the appellant in the lower courts that the 
interest of the appellee, as the insured party, in the property in- 
sured, was other than unconditional and sole ownership, by rea- 
son of the contract made by appeilee with A. B. Wolverton on 
December 17, 1898, as such contract is set forth in the statement 
preceding this opinion. The appellant upon the trial below sub- 
mitted to the trial court, to be held as law in the decision of the 
case, certain propositions to the effect that the interest of the 
appellee was not, at the time of the destruction of the property 
by fire, that of sole and unconditional ownership, and that the 
execution of the agreement of December 17, 1898, between ap- 
pellee and Wolverton, together with the alleged placing of Wol- 
verton in possession of the insured premises, was an act which so 
changed the status of ownership as to be in violation of the 
clause of the policy as to unconditional and sole ownership. 
These propositions were marked “Refused” by the trial court, 
and their refusal presents the only question which is now urged 
upon our attention. That question is whether or not the interest 
of the insured in the premises was other than an unconditional 
and sole ownership thereof by virtue of the provisions of such 
contract. 

First. It is insisted by the appellant that the contract of De- 
cember 17, 1898, is a conditional sale of the property mentioned, 
and possesses all the characteristics of a bond for a deed and all 
the objectionable features of an incumbrance, and that it made 
the ownership conditional, inasmuch as, when the condition 


therein specified should be performed, appellee agreed to “quit- 
claim” to Wolverton “all land” remaining. If it be assumed, as 


is contended by appellant, that the agreement in question is a 
contract by the appellee for the sale of land to the appellant, it 
does not follow, for that reason, that the interest of the appellee 
in the property insured is other than unconditional and sole own- 
ership. This precise question was decided by this court in Phenix 
Ins. Co. vs. Caldwell (187 Ill., 73), where it was held that the ex- 
ecution and delivery of a bond for a deed though accompanied by 
a part payment of the purchase money, was not a sale within 
the meaning of an insurance policy, requiring the consent of the 
company to any sale of the property, since the maker of a bond 
for a deed retains both the legal and equitable title until the 
obligee has performed the conditions which entitle him to de-_ 
mand a conveyance. Where there is a written contract for the 

sale of land, the vendor retains the legal title: Langlois vs. Stew- 
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art, 156 Ill., 609. As was said in Langlois vs. Stewart, supra: 
“A bond for a deed is only an agreement to make title in the fu- 
ture, and so long as it remains executory the title is vested in the 
original owner.” ‘The rule in this state is that the vendor is 
trustee of the title for the benefit of the vendee: Sutherland vs. 
Goodnow, 108 IIl., 528; Fuller vs. Bradley, 160 Ill., 51; Phenix 
Ins. Co. vs. Caldwell, supra. If, therefore, the agreement here 
under consideration is a contract for the sale of land by the ap- 
pellee to Wolverton, the legal title to the property remained in 
appellee as vendor, and was held by appellee as trustee for the 
benefit of Wolverton. 

In addition to this, the contract of December 17, 1898, ex 
pressly provides that 

The title to all land and timber heretofore described is, and 

shall remain, in said Three States Lumber Company, its suc- 

cessors or assigns, and the title and possession of all lumber 

manufactured under this agreement remains in said Three 

States Lumber Company, its successors or assigns, free from 

all liens, claims, demands and incumbrances of any nature 

whatsoever. 

The agreement also provides, as to the property to be pur- 
chased in the future by the company, that 

The title and possession to all such property and material is 

and shall remain in the said Three States Lumber Company, 

its successors or assigns. 


The agreement also provides that said company, its successors 


or assigns, 

May sell any parcel or parcels of land, on which all merchant- 

able timber shall have been removed under the terms of this 

contract, 
And the company only agrees to quitclaim to Wolverton “all 
land remaining unsold under this contract” when its terms have 
been fully complied with, and all of the merchantable timber 
therein described shall have been manufactured into lumber and 
delivered to the company as agreed therein, together with any ad- 
ditional timber that may be purchased under the terms of the 
contract. The provisions that the title and possession were to 
remain in the company and that the company was to have the 
right to sell any portion of the land from which the timber should 
be cut off indicate that the unconditional and sole ownership of 
the property remained in the company, so far as the legal title 
was concerned. 
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Second. It cannot be said that, under the terms of this con- 
tract, the equitable title was thereby invested in Wolverton. A 
mere contract to convey at a future time upon the performance 
of certain acts by the purchaser does not create an equitable 
title. “It is but an agreement that may ripen into an equitable 
title. When the purchaser performs all acts necessary to entitle 
him to a deed, then, and not till then, he has an equitable title, 
and may compel a conveyance:’ Chappell vs. McKnight, 108 
Ill., 570; Walters vs. Walters, 132 IIl., 467. This question has 
arisen in connection with the subject of a widow’s dower. It is 
held that a widow may have dower in the equitable estate of her 
husband in real property; but it has also been held that, where 
there is a contract for the sale of land, a husband, who is the 
vendee in such contract, has no such equitable interest in the 
property, as will entitle his wife to an inchoate right of dower 
therein, until he has made all the payments for purchase money, 
as required by the contract, so that nothing remains to be done 
except the execution of a deed to him: Greenbaum vs. Austrian, 
70 Ill., 591; Walters vs. Walters, supra. Before the purchaser 
under a contract of sale has performed all the conditions required 
of him by the contract, he does not really have an equitable 
title to the property described in the contract. In the case at 
bar, the proof shows that, in view of the quantity of land from 
which timber was to be cut by the terms of the contract, and in 
view of the amount of tiniber which it was possible to cut there- 
from per day, it would take some twelve years or more before 
Wolverton could comply with all the terms of the contract. He 
was not entitled to a quitclaim deed of the part of the property 
remaining unsold until all the terms of the contract had been fully 
complied with, and all of the merchantable timber described 
thereon had been manufactured into lumber and delivered to 
the appellee. As this period had not arrived at the time the prop- 
erty was destroyed by fire on September 6, 1902, he had no 
equitable title to the property. 

Third. In addition to this, the contract shows that the interest 
of Wolverton to be acquired by the terms of the contract in the 
property was remote and contingent. Not only was the timber 
to be cut from the land and manufactured into lumber and deliv- 
ered to the appellee, but certain advances that had been made or 
were to be made, and certain indebtedness due from Wolverton 
to the appellee, were to be paid off. All this work had to be 
done, and these advances and indebtedness had to be paid, be- 
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fore the appellee would be obliged to convey to Wolverton the 
land remaining unsold and the improvements remaining on the 
unsold land. This feature of the contract brings the case within 
the doctrine announced in Security Ins. Co. vs. Kuhn (207 IIL, 
166, 69 N. E., 822), which was an action in assumpsit on an in- 
surance policy containing a provision that it should be void “ii 
the interest of the insured be other than unconditional and sole 
ownership, or if the subject of insurance be a building on ground 
not owned by the insured in fee simple,” and where the defense 
was that the interest in the plaintiff in the property insured was 
not that of unconditional and sole ownership and the ground on 
which the building was situated was not owned by him in fee 
simple; and it was there held that the widow, suing upon the 
policy, who took an equitable life estate as devisee and the legai 
title as executrix and trustee, had a fee-simple title within the 
meaning of the policy, and it was there further held that—as to 
the interest of the plaintiff, which was limited upon her death or 
the uncertain event of her remarriage, and to dubious and un- 
certain persons who should be living and able to take the prop- 
erty at her death, so that it could not be known who, if any, 
would be the surviving child or children; or the issue or de- 
scendant of any such child, to receive the future contingent in- 
terest, no one having a present vested estate or insurable in- 
terest except the plaintiff—in the action at law she must be 
regarded as the sole and unconditional owner in fee simple, 
although the property in her hands or the proceeds of the insur- 
ance are impressed with a trust which a court of equity will com- 
pel her to execute.” 

lourth. It is said, however, by the appellant, that Wolverton 
was put into possession of the property, and that the possession 
did not remain with appellee as vendor. It is sought to distin- 
guish the case of Phenix Ins. Co. vs. Caldwell, supra, from the 
case at bar, upon the alleged ground that in the former case the 
vendee under the contract of sale was not put into possession of 
the property, whereas here it is said that the vendee had the 
possession. A careful examination of the contract will show 
that really the possession remained with appellee, the owner of 
the property. Wolverton’s possession was not that of owner or 
purchaser. Appellee put him in possession of the mill, in order 
that he might manufacture into lumber the timber furnished to 
him by the appellee. He was merely the agent or represetta- 
tive of the appellee in the management of the property for the 
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purpose of manufacturing the timber into lumber. The contract 
not only provides in express terms that the title of the property 
then on hand and to be subsequently purchased should remain 
in appellee, but also that the possession of the same should re- 
main in appellee. The latter also was given the right to sell any 
and all of the land whenever the timber should be removed 
from it. As to Wolverton, the contract was a personal one: 
that is to say, a contract for his personal services. He was to 
perform the duty of manufacturing the timber into lumber. 
That duty he was obliged to perform, not as the owner or pur- 
chaser of the property, but as the representative of the appellee. 

Fifth. It cannot be said that there was any change of the in- 
terest of the appellee in the property after the issuance of the 
policy of insurance. The policy bears date July 5, 1902. When 
it was issued, the contract with Wolverton already existed, it 
having been executed on December 17, 1898. Therefore the in- 
terests both of the appellee and of Wolverton under the contract 
existed when the policy was issued. It is not shown, by any 
testimony in the record to which our attention has been called, 
that any written application was made by appellee for the policy 
of insurance upon which this suit is brought. Consequently 
appellee made no representations as to the nature or character 
of its interest in the property when the policy was issued to it; 
nor does it appear that any inquiry was made by the appellant, or 
its agents, of appellee as to the nature of the latter’s interest in 
the property, Consequently there could have been no misrepre- 
sentation on the part of appellee as to the extent or character 
of its interest. 

The third defense made below, that appellee concealed the ex- 
istence of the contract with Wolverton at the time of the issu- 
ance of the policy, becomes immaterial, because in the view here 
taken, appellee’s interest under the contract was not less than 
unconditional and sole ownership of the property. In Man- 
chester Fire Assur. Co. vs. Abrams (32 C. C. A., 426) it was said 
by the United States Circuit Court of Appeals of the Ninth Cir- 
cuit: “Sound reason, as well as the weight of authority, inclines 
us to the view that, where the assured has an insurable interest 
in the property, and in good faith applies for insurance upon 
the same, and makes no actual misrepresentation or concealment 
of his interest therein, and the insurance company refrains from 
making inquiry concerning his interest, and issues a policy to 
him, and accepts and retains his premium, the company must 
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be presumed to have knowledge of the condition of his title, and 
to assure the property with such knowledge. * * * In the 
case at bar there can be no question that the defendant in error 
insured the property in good faith as his own. He was asked 
no questions concerning his title. The condition in the policy, 
which it is claimed renders it void, was one of the numerous 
printed conditions which the policy contained when it was de- 
livered to him. The law does not favor forfeiture. The contract 
issued and prepared by the insurance company is made for its 
own protection, and must be construed most strongly against 
it.” See, also, Philadelphia ‘Tool Co. vs. British American Assur. 
Co., 132 Pa., 236; Western Assur. Co. vs. Mason, 5 Ill. App., 141; 
Miotke vs. Milwaukee Mutual Ins. Co., 113 Mich., 166; Traders’ 
Ins. Co. vs. Pacaud, 150 Ill., 245; German Ins. Co. vs. Gibe, 162 
lll., 251; Lycoming Fire Ins. Co. vs. Jackson, 83 Ill., 302. As 
therefore, appellee, under the contract with Wolverton, retained 
the legal and equitable title and the possession of the property, 
its interest was not thereunder less than a sole and unconditional 
ownership. 

Counsel for appellant substantially admit that, if the case oi 
Phenix Ins. Co. vs. Caldwell, supra, is to stand as the law of this 
court, the decision there made disposes of the defense here set 
up; but counsel strenuously urge that the decision in the Cald- 
well Case is not in harmony with many decisions in other states 
upon this point, and that it ought to be overruled. After a care- 
ful consideration of the able argument of counsel, we see no 
reason for changing or retreating from the views expressed in 
the Caldwell Case. 

For the reasons above stated, the judgment of the Appellate 
Court, affirming the judgment of the Circuit Court, is affirmed. 

Judgment affirmed. 
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SUPREME CUURT OF WASHINGTON. 


STARR 
vs. 
MUTUAL LIFE INS. CO. oF N. Y.* 


The signed application blank recited in printed form that it was the basis 
of the insurance which should not take effect until the premium had 
been paid and the policy issued during the good health of the insured. 
A written binding receipt at the same time was given by the agent 
to the applicant, reciting the payment of a specified sum, and that 
he had given the receipt for the same, making the insurance in force 
from date of the application if it shouid be approved and the policy 
be signed by the secretary of the company and issued from its office, 
and that if so issued the policy should take effect from the date of the 
receipt. 

Held, That the receipt was controlling, and where the application was 
accepted and the policy was issued after the death of insured the 
company was liable, though it had never been delivered on account of 
his death. 


Appeal from Superior Court, Spokane County. Action by 


Amelia Starr against the Mutual Life Insurance Company of 
New York. From a judgment for defendant, plaintiff appeals. 


HArtTSON & HoL_LOowAy, BEDFORD Brown, and J. D. CAmp- 
BELL, for Appellant. 
HuGHES, MCMICKEN, DOVELL & RAMSEY, for Respondent. 


RUDKIN, J. 
Ou November 30, 1903, at Spokane, Wash., Martin Luther 
Starr made application to the defendant insurance company, 
through one of its soliciting agents, for insurance on his life in 
the sum of $2,000. The application, which was on a printed 
form furnished by the company, contained the following provi- 


sions: “This application is the basis and part of a proposed 
contract for insurance which shall not take effect until the first 
premium shall have been paid during my continuance in good 


health, and the policy shall have been signed by the secretary of 
the company and issued.” Also: “I have paid $——— to the 
subscribing soliciting agent, who has iurnished me with a binding 
receipt therefor, signed by the secretary of the company, making 
the insurance in force from this date, provided this application 
shall be approved and the policy duly signed by the secretary 
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at the head office of the company and issued.” On the same day 
Starr was examined by a physician designated by the insurance 
company, and thereupon the soliciting agent issued to him the 


following receipt :— 

Nov. 30, 1903. Received of Martin Luther Starr, five and 
no-100 doliars to apply on life policy for $2,000.00 in Mutuai 
Life Ins. Co. of New York. Also his note to be paid to said 
company Jan. 30, 1903, for $76.22, bal. on first half of semi- 
annual premium. Policy to take effect from date. J. W. 
Pantall, ior Mutual Life Ins. Co. of N. Y. 

The application was forwarded to the head office of the com- 
pany in New York, through its Seattle office, and on the atter- 
noon of December 8, 1903, the application was approved and a 
policy issued. The policy was returned to the Seattle office for 
delivery to the insured. Starr died on the morning of December 
8th, before the approval of the application, and the issuance of 
the policy of insurance from injuries received two days before, 
and the agent of the defendant company refused to deliver the 
policy for that reason. This action was prosecuted by Starr’s 
widow to recover the amount of the insurance. The court below 
held on the foregoing facts that there was no contract of insur- 
ance, and granted a non-suit. From the judgment of non-suit, 
this appeai is prosecuted. 

The appellant contends that the above receipt constituted a 
preliminary contract of insurance, which remained in force until 
the application was either approved or rejected at the home office 
of the company. ‘The respondent, on the other hand, contends 
that the receipt and the application must be construed together, 
that the approval of the company was a prerequisite to the con- 
summation of the contract of insurance, and that the approval of 
the application and the issuance of the policy after the death of 
the insured, and without knowledge thereof, was of no effect. 
With this latter contention we fully agree. By the death of 
Starr the subject-matter oi the contract of insurance ceased to 
exist, and at that moment there was a contract of insurance or 
there was none. ‘The approval or rejection of the application 
after that time would be ineffectual for any purpose. The object 
of the second provision of the application, above quoted, is not 
entirely clear, especially from the standpoint of the insured. Tif 
there was to be no contract of insurance in any event unti! the 
application was approved at the home office and a policy issued 
thereon, it would seem entirely immaterial to the insured whether 
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the contract related back to the date of the application or not. 
If he lived until the application was approved and a policy issued, 
it would seem a matter of indifference to him whether he had 
been insured during the interim between the date of the applica- 
tion and the date of the issuance of the policy. On the other 
hand, if he died before the application was approved and the 
policy issued, his beneficiaries would derive no benefit from the 
insurance. The chief object of the provision would, therefore, 
seem to be to enable the insurance company to collect premiums 
for a period during which there was in fact no insurance, and 
consequently no risk. However this may be, if the receipt issued 
to the insured contained the same provision as the application; 
viz., that the insurance would take effect from that date, provided 
the application was approved at the home office and a policy is- 
sued, we would feel constrained to give full effect to the contract 
of the parties, and hold that there was no contract of insurance, 
unless the application was approved and a policy issued during 
the lifetime of the insured. Such was the case of Steinle vs. New 
York Life Ins. Co. (81 Fed., 489, 26 C. C. A., 491), cited by the 
respondent. Pace vs. Provident Sav. Life Ins. Society (113 Fed., 
13, 51 C. C. A,, 32) is so briefly reported that the facts do not 
appear. While the application and the receipt form a part of 
the same transaction and must be construed together, yet where 
there is a conflict between the two the court must of necessity 
determine which will control. The application in this case is on a 
printed form, with blanks not even filled, while the receipt given 
is wholly in writing. If there is a conflict between the two, under 
such circumstances the iatter will control: Cole vs. Union Cent. 
Life Ins. Co., 22 Wash., 26, 60 Pac., 68, 47 L. R. A., 201. Adopt- 
ing and applying this rule of construction, which is approved by 
the authorities, we have no doubt that it was the intention of the 
parties to effect a present contract of insurance, binding from 
the date of the receipt, which would be superseded by the policy 
when issued, or terminated by a rejection of the application and 
notice to the insured. We think that no other construction will 
give effect to the manifest intention of the parties. 

There was evidence tending to show that the soliciting agent 
had no authority to enter into a contract such as is contended for 
by the appellant, but this fact does not seem to be relied on by 
the respondent. “The powers of the agent are, prima facie, coex- 
tensive with the business intrusted to his care, and will not be 
narrowed by limitations not communicated to the person with 
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whom he deals.” Ins. Co. vs. Wilkinson (13 Wall., 233, 20 L. 
Ed., 617); and the general rules of agency do not apply in such 
cases: Hart vs. Niagara Fire Ins. Co., 9 Wash., 620, 38 Pac., 
273, 27 L. R. A., 86. See, also, Bacon’s Benefit Societies & Life 
Ins. (3d Ed.), § 153. If insurance companies deem it necessary 
for their protection to limit the operation of their contracts oi 
insurance from the date of issuance of the policy, or from any 
other date, it is very easy for them to say so and to bring knowl- 
edge of that fact home to those with whom they are dealing. In 
this case, we hold that the receipt given constituted a present 
contract of insurance, subject to be continued or terminated by 
the approval or rejection of the application, and that the insured 
was not affected by any want of authority in the soliciting agent 
to enter into such a contract, unless notice of such want of au- 
thority was brought home to him. 

The judgment is reversed, with directions to vacate the judg- 
ment of non-suit, and for further proceedings not inconsistent 
with this opinion. 

Mount, C. J., and Fullerton, Hadley, Root and Dunbar, JJ., 
concur. 


SUPREME COURT OF WASHINGTON. 


STARR l 


vs. 
STNA LIFE INS. ame 


In an action on an accident insurance policy the burden is on the com- 
pany to show that the accident happened by reason of something 
that was excepted from the provisions of the policy and not upon the 
insured to affirmatively show that the accident did not occur by rea- 
son of any or all of the exceptions incorporated therein. 

Policies of accident insurance, like other contracts, must be construed 
with reference to what was the probable intention of the parties, 
what interest was to be protected and what dangers guarded against. 

Where policy excepted injuries occasioned on the “right of way” of a 
railroad, such clause was held to include only the road bed or track, 
and not the entire width of the railroad company’s land. 


Appeal from Superior Court, Spokane County. Action by 
Amelia Starr against the tna Life Insurance Company. From 
a judgment in favor of defendant, plaintiff appeals. 
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jas. A. WILLIAMS and DENTON M. Crow, for Appellant. 
Post, AvERY & HIGGINS, for Respondent. 


DUNBAR, J. 

The appellant is the beneficiary named in a certain accident 
insurance policy issued to her husband, Martin Luther Starr. 
This action was brought by appellant, as such beneficiary, to re- 
cover the principal sum of $5,000, by reason of the loss of the 
life of said Martin Luther Starr as the proximate result of ex- 
ternal, violent and accidental means. Some of the facts were 
stipulated between appellant and respondent, and appear as foi- 
lows: On December 6, 1903, the insured, Martin Luther Starr, 
was at Hatton, Adams County, Wash. At about 4 o'clock in 
the morning of said day said Starr, with some companions, 
started from the hotel for the Northern Pacific Railway Depot. 
The train for Spokane was then due, and came in shortly aiter 
said Starr and his companions arrived at the depot. It was then 
still dark. Starr left his companions before the arrival of the 
train, and when the train arrived he could not be found by his 
companions, who made some search for him. Shortly after the 
train pulled out for Spokane some men at the depot heard Starr 
calling from a direction opposite to that in which the train had 
gone, and in a few moments said Starr came to the depot from 
the direction opposite to that the train had gone—that is, from 
down the track toward Tacoma—with both arms hanging limp 
and in a crushed condition. Within two days after said Starr 
was discovered as aforesaid he died from the effect of such in- 
juries. Before his death his arms were amputated for the pur- 
pose of saving his life. Said Starr had not received said injuries 
before leaving his companions at the depot. The evidence shows 
that prompt notice was given the respondent of said injuries and 
the subsequent death of the insured, and that within the time 
limited by the policy proper proofs of death were furnished. Re- 
spondent denied any liability under the policy of insurance, and 
thereafter this action was brought. 

The complaint set up the death by accident, the provisions of 
the policy, ete., and all the allegations usual in such a case. The 
answer admitted the issuance of the policy by the defendant, but 
alleged that there were other conditions and requirements in the 
policy, not mentioned in the complaint, wherein it was provided 
that the failure to comply with such provisions would work a for- 
feiture and loss of all rights under the policy; affirmatively 
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alleged that the policy of insurance, described in the complaint 
and sued upon, contained the following provision :— 

This insurance does not cover disappearance nor suicide, 
sane or insane, nor the result, fatal or otherwise, of injuries of 
which there is no visible mark upon the body (except as here- 
inbefore provided); nor in event.of accident or death, loss of 
limb or sight, or disability resulting, wholly or partly, directly 
or indirectly, from bodily or mental infirmity, or disease in any 
form, nor from sleepwalking, medical or surgical treatment, 
war, or violating the law; nor for injuries intentionally in- 
flicted upon the insured by himself; nor does it cover (except 
as incident to the occupation of railway employees) entering 
or trying to enter or leave a moving conveyance, using steam 
or electricity as a motive power (except cable and electric 
street cars) being in any place in or on any such conveyance 
which has not been provided for the occupation of passengers 
during transit, or being on any railroad bridge or right of way, 
except at established crossings of such roads with public high- 
ways. 

The answer further averred that the insured was, at the time of 
said injury, trying to board a moving railroad train at a place 
other than a station, or trying to commit suicide, and at said time 
was on, and said injury occurred on, the right of way of the 
Northern Pacific Railway Company’s railroad, and at a place 
that was not then an established, or any, crossing of such rail- 
road with a public highway; that said railroad right of way at 
the place where said injury occurred was at the time 4oo fect 
wide, and that the said railway company’s railway tracks ran 
approximately in the centre of said right of way. The reply ad- 
mitted the exceptions specified in the answer in the affirmative 
defense, but denied the other allegations. At the conclusion of 
the plaintiff's testimony, upon motion of defendant, the case was 
taken from the jury on the ground that there was not sufficient 
testimony to sustain a verdict, and an order of dismissal was 
made. From the judgment following this order, this appeal is 
prosecuted. 

It is alleged that the court erred in sustaining respondent's 
challenge to the sufficiency of the evidence, and in refusing to 
permit certain testimony which we will hereafter refer to. It 
appears from the record and the statements made by the court 
that the court was of the opinion that the burden of proof was 
upon the appellant to show that the death of the insured did not 


occur by reason of soine of the exceptions incorporated in the 
policy. From an examination of all available authority on that 
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subject we are forced to the conclusion that the court erred in 
this particular. It is the established and universal law that 
insurance policies are to be construed in favor of the insured, 
and most strongly against insurance companies. This is a rea- 
sonable rule, considering the fact that these policies are prepared 
by men who are learned in the law and trained in preparing con- 
tracts of this kind, and who have studied the legal effects of all 
the multifarious provisions in the ordinary insurance policies, 
whether accident or life; while the insured are frequently men 
and women of limited understanding, of simple methods of 
thought, and who, as a rule, would not be capable of technically 
construing doubtful provisions in a contract. Speaking of this 
proposition, it was said by the Supreme Court of Alabama, in 
Equitable Acc. Ins. Co. vs. Osborn (9 South., 869, 13 L. R. A., 
267, 269); “Exceptions of this kind are construed most strongly 
against the insurer, and liberally in favor of the insured. This 
is now the settled rule for construing all kinds of insurance poli- 
cies, rendered necessary, especially in modern times, to circum- 
vent the ingenuity of the insurance companies in so framing con- 
tracts of this kind as to make the exceptions unfairly devour the 
whole policy.” In conformity with this rule, an examination of 
the subject shows that almost universal authority imposes upon 
the insurance company the burden of establishing the fact, in an 
action on an accident insurance policy, that the accident hap- 
pened by reason of something that was excepted from the provi- 
sions of the policy, and that the burden is not imposed upon the 
insured to affirmatively show that the accident did not occur by 
reason of any or all of the exceptions incorporated in the policy. 
The rule is thus announced in 1 Cyc., 289: “As to Accidental 
Character of Injury. On an issue as to whether the injury to or 
death of the insured was caused by accidental means, or by some 
cause excepted by the policy, the legal presumption is against 
the insanity of insured, intentional injuries by third persons, lack 
of due care and diligence, self-inflicted injuries and suicide. 
These presumptions may be overcome, however, by facts and 
circumstances establishing the contrary.” Further, under the 
head of “Burden of Proof:” “The burden of proof is on plain- 
tiff to show that the injury or death was due to accidental or 
other means specified in the policy. * * * (b) The burden 
rests on the defendant to show that the policy has been avoided 
by reason of a breach of some condition precedent, or that the 
injury or death was caused by some act which is made an excep- 
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tion to the risk in the policy, or that the action was not brought 
within the time required by the policy.” 

Meadows vs. Pacific Mut. Life Ins. Co. (Mo. Sup., 31 S. W., 
578) is a case almost identical in circumstances and in principle 
with the one at bar. There it was shown that the deceased left 
the depot for the purpose of boarding a freight train standing at 
the station, and was soon after found mangled on the railroad 
track; and it was held that under such proof, in the absence of 
other evidence, the death was accidental. From a long and care- 
fully considered opinion, in which many cases are reviewed, we 
quote the following excerpt: “The plaintiff showed, beyond con- 
troversy, that Meadows died by violent injuries, which were 
plainly visible upon his body, and that the nature of these injuries 
left no doubt that they were the sole cause of his death; and 
proper proofs were made. Here he rested. He had made a 
prima facie case, unless we are required to presume that, because 
he was killed by being run over by cars on a railroad track, he 
was voluntarily exposing himself to unnecessary dangers, and 
was violating his agreement in regard to being upon a roadbed 
of a railroad, within the meaning of the policy. Such a presump- 
tion would destroy the presumption indulged by the law that 


Meadows was at the time exercising proper care for his safety. 


In the absence of all evidence to the contrary, the law presumes 
that he was exercising due care for his protection”’—quoting 
from Allen vs. Willard (57 Pa., 374), where the court said: ‘The 
natural instinct which leads men in their sober senses to avoid 
injury and preserve life is an element of evidence. In all ques- 
tions touching the conduct of men, motives, feelings and natural 
instincts are allowed to have their weight.” The court then 
quoted from Parsons vs. Railway Co. (94 Mo., 286, 6 S. W., 464), 
where it was said: “There is no contributory negligence in the 
case, so far as the evidence goes. It can only be found by in- 
dulging in unwarranted presumptions. The only presumption 
the law indulges in respect thereto is that the deceased was in 
the exercise of ordinary care and diligence at all times, in the 
discharge of his duties, until the contrary appears”’—citing 
Buesching vs. Gaslight Co. (73 Mo., 219, 30 Am. Rep., 503); 
Huckshold vs. Railway Co. (90 Mo., 548, 2 S. W., 794), and 
Crumpley vs. Railroad Co. (111 Mo., 152, 19 S. W., 820) to the 
effect that it was not incumbent upon plaintiff in the first place 
to prove that the deceased was in the exercise of ordinary care 
and prudence, and Mallory vs. Ins. Co. (47 N. Y., 52), and Lan- 
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caster vs. Ins. Co. (62 Mo., 121) to the effect that, in the absence 
of all evidence as to how the insured came to be thrown under 
the train which killed him, the presumption was that it was the 
result of accident. 

Another carefully prepared opinion is that of Judge Day, of 
the United States Circuit Court, in the case of Standard Life & 
Accident Ins. Co. vs. Thornton (100 Fed., 582, 40 C. C. A., 564, 
49 L. R. A., 116), where, after an analysis and review of the 
authorities, it was said: “This presumption must stand in the 
case and be decisive of it, until overcome by testimony which 
will outweigh the presumption. It casts upon the defendant, who 
claims that the death was intentional, the burden of establishing 
it by a preponderance of the evidence. Where, in an action on a 
contract of insurance, it is claimed that death resulted from one 
of the excepted causes enumerated on the back of the policy, it 
was held in Railway Officials & Employees’ Acc. Ass’n vs. Drum- 
mons (Neb., 76 N. W., 562) that the plaintiff was only required 
to bring her case within the terms of the policy appearing on its 
face; that she was not required to negative the conditions or 
exceptions indorsed thereon; that in declaring on a contract 
which contains exceptions, conditions or provisos it is not neces- 
sary for the pleader to do more than to allege the general clause 
under which his cause of action has arisen; that he is not 
obliged to set out and negative a distinct clause which operates 
as an exception to the general clause, but: which was not incor- 
porated in it; that such condition afforded the basis for an 
affirmative defense, which would defeat a recovery if sustained 
by adequate proof; and that the burden of proving that death 
resulted from any of the causes enumerated on the back of the 
policy was on the defendant”—citing Anthony vs. Ass’n, 162 
Mass., 354, 38 N. E., 973, 26 L. R. A., 406, 44 Am. St. Rep., 367; 
Ins. Co. vs. Brown, 57 Miss., 308, 34 Am. Rep., 446; Ass’n vs. 
Sargent, 142 U. S., 692, 12 Sup. Ct., 332, 35 L. Ed., 1160. But it 
is needless to quote authority, for the overwhelming weight of 
judicial opinion sustains this rule. In fact this is not denied by 
the learned counsel for respondent, but he asserts that good law 
is not made of numbers of authorities, and that logic alone is 
weight. Outside of the presumption which ordinarily attaches, 
that the numerical weight of authority correctly expresses the 
law, an examination of the authorities on this proposition, to- 
gether with the reasoning advanced to sustain the decisions, con- 


vinces us that the appellant’s contention must be sustained, not 
VoL. XXXV.—10. 
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only by the numerical strength of decision, but by the weight oi 
logic. 

_If it be true, then, that the burden was upon the respondent to 
show that the death of the insured was caused by an infraction of 
some of the provisions which were exceptions to the provisions 
of the policy, the cases relied upon by the lower court and de- 
cided by this court; viz., Armstrong vs. Cosmopolis (32 Wash., 
110, 72 Pac., 1038), and Reidhead vs. Skagit County (33 Wash., 
174, 73 Pac., 1118) would sustain the appellant’s contention in- 
stead of the decision of the court. Those were personal damage 
cases, where a recovery could be based only upon the negligence 
of the defendant; and the announcement by this court that jurors 
should not be allowed to guess at how an accident occurred, but 
that there must be some proof on that subject before a recovery 
could be had, would apply here to the proof which must be de- 
manded of the respondent. A prima facie case having been made 
out by the appellant, the negligence of the insured in violating 
any of the excepted causes in the contract must be proven by the 
respondent. 

On the proposition, which might arise on a retrial of the cause 
in relation to the meaning, within the contemplation of the 
parties to the contract, of the phrase “right of way,” there seen: 
to be no direct adjudications. It is not contended by the re- 
spondent that the expression “right of way,” as used in the 
policy, contemplates the full four hundred feet right of way that 
this company has where the accident happened, but that it means 
something more than the mere roadbed. Contracts of this kind, 
like other contracts, must be construed with reference to what 
was the probable intention of the parties. What interest was to 
be protected; what danger guarded against? Construing this 
contract in the light of these queries, and not being bound by 
its pure literalism, we must conclude that the object of the pre- 
cautionary provision was to prevent recovery for accidents by 
cars. Such accidents must of necessity happen on the roadbed. 
It is plain that the occupancy of the right of way outside of the 
roadbed would not increase the hazard, and we are inclined to 
construe the expression “right of way” as meaning the way that 
the train has a right to travel, and can travel; viz., on the track, 
which designates the only ground over which the train can 
travel, and the only place at which it can do any injury to any 
one trespassing on its right of way. 

After the court had indicated its view as to where the burden 
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of proof rested in this case the appellant asked to have the case 
opened for the purpose of introducing testimony in relation to 
the circumstances under which the accident happened. Leave 
was granted, and witness Munger was called to testify in that 
partitular. Mr. Munger testified that he was called immediately 
after Starr was discovered, that he was at his home about three 
blocks from the depot, that he at once dressed and went to the 
depot, and found Starr lving on the floor with his arms crushed, 
and within ten or fifteen minutes thereafter the statement wag 
made to Mr. Munger and Dr. Marion which the appellant offered 
in evidence. The witness stated that he thought is was.about 
an hour after the accident when this statement was made by 
Starr. His only way of estimating the time, however, was by 
the fact that he had been sent for and had had time to dress, 
and that it was a iew minutes after he arrived at the depot when 
Starr made the statement. This testimony was objected to by 
counsel for respondent, and the objection sustained on the 
ground that the testimony was not a part of the res geste; too 
long a time having elapsed aiter the accident before the state- 
ment was made by Starr to the witness. The offer was as fol- 
lows: “Mr. Williams: I offer to show by this witness that the 
deceased and insured, Martin Luther Starr, just after the acci- 
dent, at the time that the witness talked to him, as has alreadv 
been stated, stated to the witness that he had reached the depot 
before the train arrived, and that he left the depot for the pur- 
pose of attending to a call of nature, and crossed the track, went 
over back of the warehouse, and will show by evidence, if I can, 
that the warehouse was in the direction of Tacoma from this 
road, this highway crossing, and that, while he was there, the 
train came in sooner than he expected, and stopped, and that he 
found the train a vestibuled train, and he could not board the 
train from the side on which he was then, and that the only way 
that he could get aboard the train was to go around the rear of 
the train, and that he started to run around the rear of the 
train, that he stumbled and fell, and struck his head against 
a railroad tie or some other obstruction, and was rendered un- 
conscious, and in that condition he remained until after the 
train pulled out. and that, when the train pulled out, he discov- 
ered then that he had sustained these injuries which he had at the 
time he was found by these persons, and intend to show by other 
evidence than this witness to make the connection, after I have 
introduced this evidence, that at the time of the injury he was on 
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this highway that was crossing the track.” It may be that, under 
the rule which we have announced in relation to the burden of 
proof, appellant, upon a retrial of this case, may not find it 
necessary to again offer this testimony; or it may be that testi- 
mony may be offered by the respondent in relation to the man- 
ner in which this accident occurred which will necessitate the 
offer of this proof. So that, in view of a contingency of that 
kind, we think it best to pass upon the admissibility of the testi- 
mony offered. The ordinary rule is that a statement of this kind 
must have been made so recently that it would leave no room for 
collusion or premeditated self-serving. But no time can be arbi- 
trarily fixed; it depending so largely upon the circumstances of 
each individual case. In Dixon vs. Northern Pacific Railway 
Co. (37 Wash., 310, 79 Pac., 793, 68 L. R. A., 895) we held that 
fifteen minutes was not so long a time as would exclude the tes- 
timony, and in Roberts vs. Port Blakely Mill Co. (30 Wash., 28, 
70 Pac., 111), that testimony given within three hours aiter a 
railroad accident had occurred could be admitted as res geste. 
In this case, considering the facts that the man’s associates had 
left him, that he was so mangled and crushed that an amputation 
of his arms was necessary, and that he died within thirty-six 
hours of the accident, it would be a violent presumption to in- 
dulge that the statement was made for a self-serving purpose; 
and we think that the refusal of testimony under such circum- 
stances would tend to work an injustice by excluding testimony 
which would have a tendency to throw light on a transaction 
which would otherwise be obscure for want of evidence. 

Under all the circumstances of the case, we think the judg- 
ment must be reversed, and a new trial granted; and it is so 
ordered. . 

Mount, C. J., and Hadley, Fullerton, Rudkin and Root, JJ., 
concur. 

Crow, J., having been of counsel, took no part. 
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SUPREME COURT OF ARKANSAS. 


UNITED STATES FIDELITY & 
GUARANTY CO. ET AL. 


v8. 
FULTZ.* 


The statute required a bond to be given annually by the company con- 
ditioned upon the prompt payment of any claim arising and accruing, 
that a company failing to comply should not be entitled to do busi- 
ness, and that a certificate of such compliance must be issued by the 
Auditor. 

Held, That the claim arises and accrues when the loss occurs, not when 
it is payable under the terms of the policy. 

Held, That the bond given by a surety does not apply to previous claims 
unless so specially stipulated. 

Held, That a bond given in pursuance of the statute covered a loss oc- 
curring immediately after its issue though it had not been delivered to 
nor approved by the Auditor as required by the statute. 


Held, That the fact that a bond in the previous year had been given by 
other sureties which had not yet expired according to its terms did 
not affect the case. Under the statute a new bond might be required 
by the Auditor. 

Appeal from Circuit Court, Ouachita County. Action by D. 
W. Fultz against the United States Fidelity & Guaranty Com- 
pany and others. From a judgment for plaintiff, certain defend- 
ants appeal. 

Statement of facts by McCuLtocn, J. 

Appellee, D. W. Fultz, recovered a judgment for $2,500 in 
the Circuit Court of Ouachita County against the Minneapolis 
Fire & Marine Insurance Company on a policy of insurance to 
him upon his property, which was destroyed by fire, and on ap- 
peal to this court the judgment was affirmed: 72 Ark., 365. 
Pending the appeal to this court, appellee brought this suit 
against said insurance company and the appellants herein, as 
sureties, on a bond executed to the state of Arkansas, as required 
by statute, conditioned ior the payment of all claims arising and 
accruing to persons by virtue of policies of insurance issued by 
said insurance company. The bond sued on is in the following 
form; to wit :— 

iKnow all men by these presents that we, the Minneapoiis 
Fire & Marine Mutual Insurance Company, of Minneapolis. 
Minn., as principal, and the United States Fidelity & Guaranty 


Company, a corporation created and existing under the laws of 
Maryland, and Sam W. Reyburn and W. B. Scull, of Little 


* Decision rendered, July 29, 1905. 
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Rock, as sureties, are held and firmly bound unto the state oi 
Arkansas in the sum of twenty thousand dollars, lawful money 

of the United States, for the payment of which, well and truly; 

to be made, we hereby bind ourselves, our executors, admin- 
istrators and assigns, jointly, severally and firmly by these 
presents. Witness our hands and seal this 1st day of March, 
1900. The conditions of the above obligation are such that 
whereas, the said Minneapolis Fire & Marine Mutual Insur- 
ance Company has filed its charter and statement, and in other 
respects conformed to the statutes in such cases made and 
provided; and whereas, the said company proposes to enter 
this state [or continue in this state] for the purpose of trans- 
acting the business of fire insurance for the period of one year 
ending March I, tg01: Now, therefore, if the said Minneapolis 
Fire & Marine Mutual Insurance Company shail promptly pay 
all claims arising and accruing to any person or persons dur- 
ing said term of one year by virtue of any policy issued by the 
said company upon the life or person of any citizen of the state 
of Arkansas, or upon any property situated in the state of 
Arkansas, when the same shall become due, and shall faith- 
fully comply with and perform all and singular the duties and 
obligations imposed upon them by reason of an act of the 
General Assembly of the state of Arkansas approved March 6, 
1899, entitled, “An act for the punishment of pools, trusts and 
conspiracies to control prices,” and shall pay to the state of 


Arkansas all such sums of money as shall be adjudged against 


them for the violation of any of the provisions of said act, 

then this obligation shali be void; otherwise, to remain in full 

force and effect. 

The bond is shown to have been delivered to the Auditor of the 
state on March 16, 1900, and on that day approved by him and 
filed in his office. This insurance company had been doing busi- 
ness in the state during the year previous, and had filed with the 
Auditor a bond in similar form, with other parties as sureties, 
dated May 16, 1899, conditioned for the payment of all claims aris- 
ing and accruing during one year ending May 16, 1900. The 
plaintiff’s property insured under the policy was destroyed by fire 
on March 2, 1900, and the policy contained a clause providing 
that the amount of loss proven thereunder should be payable 
sixty days after receipt of proof of loss. 


CANTRELL & LoUGHBOROUGH, for Appellants. 
SMEAD & PoWEL and GAUGHAN & GIFFoRD, for Appellee. 


McCuLLocnu, J. (after stating the facts). 
It is contended by appellants that they are not liable, for the 
reason that the bond was not in force when the fire occurred. 
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This is the sole question presented by the appeal. The statute 
on the subject, which was in force when the bond was executed, 
is found in Sandels & Hill's Digest (having since been amended), 
and is as follows :— 


Sec. 4124. All fire, life and accident insurance companies 
now or hereafter doing business in this state shall in addition 
to the duties and requirements now prescribed by law, annu- 
ally give a bond to the state of Arkansas, with not less than 
three good and sufficient sureties to be approved by the 
Auditor of the state, in the sum of twenty thousand dollars, 
conditioned for the prompt payment of all claims arising and 
accruing to any person during the term of said bond by virtue 
of any policy issued by any such company, individual or cor- 
poration upon the life or person of any citizen of the state or 
upon any property situated in this state, and such bond shall 
be annually renewed. * * * . 

Sec. 4127. Any insurance company failing to comply with 
the provisions of this act shall not be entitled to any business 
in this state; and any such company or any person acting for 
such company who shall attempt to transact any business in 
this state until the provisions of this act shall be complied with 
shall be guilty of a misdemeanor and upon conviction shall be 
fined in any sum not less than twenty nor more than one hun- 
dred dollars. 

Sec. 4130. When any insurance company shall have complied 
with all the provisions of this chapter it shall be the duty of the 
Auditor of State to issue to said company a certificate to that 
effect, which shall entitle it to do business in this state, 


Ete. 

The question first presented is, when did the claim arise and 
accrue, within the meaning of the statute and terms of the bond, 
so as to create liability on the part of sureties on the bond of 
the company? Did that contingency occur when the property 
was destroyed, or when the amount of the loss became payable 
according to the terms of the policy? A consideration of the 
language of the statute leads to the conclusion that the liability 
of the sureties is fixed when the loss by fire occurs, and not from 
the date when the amount becomes payable. The happening of 
that contingency fixes the liability of the principal in the bond 
upon its policy, and nothing remains to be done but to ascertain 
and adjust the amount of the loss. The liability is fixed when the 
loss occurs, though payment does not become due until sixty days 
later. It follows that the liability of the sureties becomes fixed 
with that of the principal, and ripens into a mature cause of ac- 
tion when default is made by the principal in the payment accord- 
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ing to the terms of the policy. This is the conclusion reached by 
the United States Circuit Court of Appeals for the Eighth Cir- 
cuit, in the case of Union Cent. Life Ins. Co. vs. Skipper (115 
Fed., 69, 52 C. C. A., 663), in construing this statute and a bond 
executed in compliance therewith. Judge Thayer, speaking for 
the court, said: ‘We may either assume that the word ‘and’ is 
used in the statute, as it frequently is, in a disjunctive sense, and 
that the Legislature intended to make the obligors in such bonds 
as the one sued upon liable for any loss where either the death 
occurs or the loss becomes payable by the terms of the policy 
during the lifetime of the bond. Or we may assume that the 
words ‘arising and accruing’ mean the same thing, one word 
being used as explanatory of the other; the intent being to say 
that the obligors in such bonds shall be liable to pay all losses 
that ‘arise or accrue’ by reason of deaths which occur during the 
period covered by the bond. We incline to the opinion that the 
latter is the correct interpretation of the statute, and that the 
time when the death occurs fixes the liability on this class of 
bonds.” 

Was the bond in force on March 2, 1900, the date of the fire? 
We hold that it was in force on that day. The bond did not be- 
come effective until presented to and approved by the Auditor, 
and it is undoubtedly the law, as contended by learned counsel 
for appellants, that the contract of a surety is to be given no 
retroactive effect, so as to cover past delinquencies, unless it in 
express terms provides that it shall have that effect: Throop on 
Public Officers, § 204; 2 Brandt on Sur. & Guar., § 525; Bart- 
lett vs. Wheeler, 195 Ill., 445: Hyatt vs. Sewing Mach. Co., 41 
Mich., 225; Farrar vs. U. S., 5 Pet., 373; Thomas vs. Blake, 126 
Mass., 320. But this bond by its express terms provides for the 
liability of the contracting sureties for all claims arising for a 
period of one year, beginning on the date of the bond March 1, 
1g0o, and ending on March 1, 1go1. ‘he bond was executed 
pursuant to the requirement of the statute, and the obligors are 
presumed to have known the terms of the statute and to have 
bound themselves with reference thereto. The statute provides 
that insurance companies doing business in the state shall annu- 
ally give such bond, and that the same shall be annually renewed. 
The statute contains no provision for a bond for a shorter period 
than one year, and in conformity with this provision the bond in 
question by its express terms was to run for one year from 
March 1, 1900, the date of its execution. Then, if this bond is to 
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be given full effect according to its express terms and the provi- 
sions of the statute, when did the year of its life begin to run? 
Obviously not from March 16, 1900, for that would carry it be- 
yond the date of expiration expressly named in the face of the 
bond. Suppose the loss under the policy had occurred on March 
2, 1901; could it be seriously contended that the sureties on the 
bond would be liable? 

The liability of these sureties is not affected by the fact that the 
company had previously given a bond dated May 16, 1899, which 
ran for one year from that date. Under the statute the Auditor 
may require a new bond, and there is no reason why the com- 
pany may not substitute a new bond or supplement the old by an 
additional bond. It may be that in this case both bonds were lia- 
ble for the loss. We do not decide that question, but we do hold 
that these sureties are liable on their bond. 

In determining whether contracts of this kind are to be given 
a retroactive effect, the peculiar language of each instrument is 
controlling; but authorities are not lacking to sustain the con- 
clusion we have reached that the language of this bond is suffi- 
cient to warrant that interpretation. In McMullen vs. Winfield 
B. & L. Ass’n (64 Kan., 298) McMullen was secretary of a build- 
ing and loan association for eleven years, being elected annually 
for a term running from the Ist day of January. On January 13, 
1885, he was re-elected for the year 1885, and on February 2, 
1885, gave bond for his faithful performance of the duties of his 
office “for the year beginning January I, 1885, and ending De- 
cember 31, 1885.” The court held that the language gave the 
bond a retroactive effect, and that the sureties were liable for de- 
fault occurring in 1885, prior to the date of the bond. The court 
said: “It may be assumed that, in the absence of a provision to 
the contrary, a bond can only be regarded as prospective and to 
cover only future transactions; but if the language used is retro- 
spective, and clearly shows an intent to include defaults occurring 
before the execution of the instrument, the sureties will be held 
liable. * * * The fact that the election occurred after the 
first of the year and term is not controlling; but the real ques- 
tion is, what time was intended to be covered by the bond? And 
that must be determined from its terms. The language is plain, 
and manifestly the parties contemplated that the bond should 
be retrospective in its operation, and should indemnify against 
defaults occurring from the first to the last of the year. When it 
appears that a bond is intended to be retrospective, as well as 
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prospective, such effect must be given to it.” See, also, State vs. 
Finn, 98 Mo., 532; Hatch vs. Attleborough, 97 Mass., 533; 
Commonwealth vs. Adams, 3 Bush (Ky.), 41; United States vs. 
Ellis, 4 Sawy. (U. S.), 591, Fed. Cas. No. 15,047. In Hatch vs. 
Attleborough, supra, the Supreme Court of Massachusetts held 
(quoting the syllabus of that case) that “the obligors upon the 
bond of a town treasurer executed after the beginning of his 
official term, which, after reciting the period of such term, is on 
condition that he shall faithfully account for and pay over all 
moneys by him received, are liable thereon for moneys received 
by him during such term prior to, as well as after, the execution 
and acceptance of the bond.” 

Counsel for appellant have cited some authorities tending to 
sustain the contrary view that language similar in some respects 
to that employed in this bond is not sufficient to justify a retro- 
active effect to the obligation; but we entertain no doubt that 
the conclusion we have reached and the cases herein cited are 
supported by sound reason and are right. This conclusion does 
not conflict with the decision of this court in Haley vs. Petty, 42 
Ark., 392. In that case Petty was sheriff and ex officio collector 
of the county, but forfeited the office of collector by failure to 
give bond within the time prescribed by law. He was appointed 
collector by the Governor on January 31, 1878, and gave bond 
as such to faithfully perform his duties for the year 1878. The 
court held that the sureties on his bond were not liable for delin- 
quencies occurring before his appointment and the execution of 
the bond, for the reason that such delinquencies occurred while 
the principal was holding a separate and distinct office, that of 
sheriff and ex officio collector. There is no analogy between 
the two cases. There the sureties on the bond as collector could 
not be held liable for defaults of the principal done prior to the 
execution of the bond, while he was holding another office, any 
more than if the defaults had been previously committed by an- 
other individual holding the same office. Here the insurance 
company was already doing business in the state, and the sure- 
ties signed a bond dated March 1, 1900, expressly obligating 
themselves to stand surety for all claims arising for a period oi 
one year from that date. They are liable under the policy and 
bond for the loss of appellee’s property, and the Circuit Court 
was correct in so holding. 

Affirmed. 

Battle, J., absent. 
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SUPREME COURT OF MICHIGAN. 


COOPER 
v8. 


PHENIX ACCIDENT & SICK BENEFIT 
ASS’N oF BENTON HARBOR.* 


The policy provided that sick benefits were payable while the insured was 
necessarily and continuously confined to the house and subject to 
the calls of a registered physician. 

Held, That where the notice of sickness recited that he was not neces- 
sarily so confined, nor to his bed, and the attending physician testi- 


fied that he was not necessarily confined to his house there could 
be no recovery. 

In an action to recover such benefits an offer to pay a specified sum for 
the avoidance of litigation after a denial of liability and a subsequent 
renewal of such offer were not negotiations calculated to prevent 
the bringing of suit, and did not waive the policy limitation requiring 
such suit to be brought within three years after the right of action 
accrued. 


Error to Circuit Court, Kent County. Action by Thomas F. 
Cooper against the Phoenix Accident & Sick Benefit Associa- 
tion of Benton Harbor, Mich. From a judgment in favor of 
plaintiff, defendant brings error. 


Argued before McAlvay, Blair, Montgomery, Ostrander and 
Hooker, JJ. 


E. J. Apams, for Appellant. 
McKnicut & MCALLISTER, for Appellee. 


OSTRANDER, J. 

Plaintiff sued upon a policy of insurance issued by defendant 
company. With its plea the defendant set up various provisions 
and conditions of the policy sued upon, and upon them and upon 
evidence claimed to be undisputed based its defense to the action. 
The condition relied upon is: “Legal proceedings for recovery 
hereunder shall not be brought until after three months from 
date of filing proofs at home office of the association, nor brought 
at all unless commenced within three months of the time when 
right of action may accrue.” Plaintiff claims this provision was 
waived and the time extended by negotiations for a settlement. 
The provisions of the policy relied upon are the following :— 
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Third. In the sum of $35 per month [this refers to the in- 
demnity provided to be paid], or at that rate for any propor- 
tionate part thereof, for the number of consecutive days after 
the first five days, that the assured is necessarily, entirely and 
continuously confined to the house and subject to the calls of 
a registered physician in good standing. * * * (d) Disa- 
bility resulting from sunstroke, freezing, carbuncles, boils, 
felons, abscess, * * * is classified as illness and covered 
only under clause third of this contract. 

Such disability as plaintiff suffered resulted from a felon, and 
the declaration avers the right to recover under clause “third,” 
above quoted. The court directed a verdict for plaintiff tor 
$80.85, and judgment was entered on the verdict. This ruling of 
the court involved the determination that plaintiff had made a 
case entitling him to indemnity under clause “third” of the cer- 
tificate, and also that the action was begun within three months 
after his right of action accrued. For plaintiff in error it is con- 
tended that the record supports neither conclusion, and that 
either a verdict should have been directed for defendant or the 
questions submitted to the jury. 

Plaintiff resides at Newaygo, and for three years before this 
case was tried in the Circuit Court had been foreman on the 
street and contractor. He testified that about December 23, 
1901, his finger began to trouble him, and on January 2, 1902, he 
consulted a physician, who pronounced that he had a felon and 
prescribed a poultice. Later the finger was twice amputated, 
the second amputation taking place at the office of the physician. 
“During all this space of time, irom the time I first discovered 
it, the 23d day of December, up to March sth, I did not do any 
work whatever, and I was in the house most of the time, and 
only went out in going to the doctor's office, and out under his 
direction to take an airing.” On cross-examination he testified: 
“I was in bed a couple of days. I think that was the second and 
third day after it was lanced. I remember testifying in the case 
partially tried before the justice at Newaygo that I was not con- 
fined to the house. Q. Why do vou tell us now in this court that 
vou were confined to the house? A. I don’t think that I under- 
stood it that I was confined continuously to the house, for [| 
don’t think I swore, if I remember right what I said, that I was 
confined continuously to the house. Q. You do mean to swear 
now, then, that you were confined continuously to the house, 
necessarily and continuously and entirely confined to the house? 
A. No, sir. Q. You were not, as a matter of fact, necessarily 
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confined to the house, except when you would go in there for 
twenty minutes every two hours to dress it, were you? A. I was 
confined to the house, but I was out when it was necessary. The 
doctor said whenever I wanted anything done to it to come to 
the office, according to his orders. Q. Well, you went other 
places besides the doctor’s office during the time you were nurs- 
ing this felon? A. I went to the postoffice, and went to the drug 
store. Q. And went to the hotel, too, didn’t you? A. Yes; | 
dropped into the hotel one day and saw Mr. Christian. I was 
not confined to the house all of the time. The biggest majority 
of the time [ was there. Some of the days it was necessary ior 
me to remain in the house between the times I was dressing 
my hand. I cannot tell what days. There was different times 
that I would stay in that I did not feel like getting out in the 
streets. I couldn’t say how many days. There was from two to 
three days of different sessions. Some days I felt fairly well, ex- 
cept from pain. Then there were other days that I was so sick 
I did not feel like moving at all, except from pain, just tramp 
around the house.” 

Plaintiff sent a preliminary notice to the defendant January 2, 
1902, which states he has a felon, quit work December 25th, and 
gives the name of his physician, whose report accompanied it. 
This report contains the following questions and answers: “(15) 
Is he necessarily confined to his house? No. (16) Is he confined 
to his bed? No.” The final proofs furnished by plaintiff in 
March, 1902, contain the following: “(6) On what date was it 
necessary for you to quit work on account of this disability? 
January 1. * * * (8) On what date were you first out of the 
house? I was not confined to the house.” Plaintiff produced 
his physician as a witness, and his testimony is, after describing 
the ailment and its treatment: ‘During all this time he was 
under my care, and I was subject to his call, and I saw him and 
treated and examined his hand almost every day, and during that 
time the man was unable to do any manual labor. He was not 
necessarily confined to the house during the continuance of it. 
I suggested to him the advisability of going out, if he felt dis- 
posed to. He suffered a great deal of pain, and was restless, 
sleepless, and I directed him to get out—get out and take ar 
airing. That is what I mean by ‘he was not confined.’” The 
further testimony tends to prove that the case was a severe one, 
acconipanied by elevation of temperature. On cross-examina- 
tion witness testified: “I said that Mr. Cooper was not confined 
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to the house necessarily.” At the trial the agent of defendant 
was a witness, and he was asked: “Q. Was he confined to the 
house? A. No; J guess not. I met him out on the street. The 
Court: Is there any necessity of going over that again? He 
was not confined to the house during his illness. That is con- 
ceded. Let us get at the real point. Nobody claims he was con- 
fined to the house. Mr. McKnight: That is, all the time. We 
do not claim he did not go out, just as we have stated.” 

To say as matter of law that this evidence is sufficient to en- 
title plaintiff to recover indemnity contracted to be paid in case 
he was necessarily, entirely and continuously confined to the 
house, is to do violence to the law and the facts. Such a ruling 
involves much more than the construction of the contract. It is 
an interpretation of it which is inconsistent with its terms. It 
would seem that, when defendant company had received from 
plaintiff, as part of his final proofs, an affidavit in which he stated, 
“IT was not confined to the house,” and when this statement was 
confirmed by that of his attending physician, who made no an- 
swer in the final proofs to the questions asked for information 
upon this subject, nothing remained to be done in the case, ex- 
cept to reject the claim. Instead, we infer that, because of the 
interest and request of the local agent, it offered to pay plaintiff 
$25. Counsel for plaintiff rely upon the decision of this court iti 
Hoffman vs. Michigan Home & Hospital Ass’n, 128 Mich., 323. 
In that case the words of the contract were “continuously con- 
fined to the house.” The court submitted to the jury the ques- 
tion of liability, which, by the terms of the instruction given, in- 
volved a finding that plaintiff was continuously confined to the 
house on account of illness. It is true that the jury was advised 
that it was not necessary that the plaintiff should remain in the 
house continuously during the entire time of disability, and that 
to step out of doors now and then, or to occasionally go to the 
office of his physician, would not be a violation of this clause, 
and that the question was, “Was the plaintiff sick, and with a dis- 
ease covered by this policy, to the extent that he was totally dis- 
abled from prosecuting any business? And was he continuously 
confined to his house on account of such sickness, to the extent 
that he was necessarily and in good faith there the larger portion 
of his time, and only went forth either from necessity for con- 
sultation with or by direction of his physician, in whose charge 
and care he was?” In the clause now before us the words are 
“necessarily, entirely and continuously confined to the house.” 
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The contract is not one of indemnity for disability caused by a 
felon. It is only when the resulting disability is of such nature 
that the holder of the policy is necessarily, entirely and continu- 
ously confined to his house that indemnity is promised. If the 
provision had been written expressly to meet and avoid the effect 
of the reasoning in the case referred to, it could not have well 
been made stronger. See, also, Shirts vs. Phoenix Accident, etc., 
Ass’n, 135 Mich., 439. 

Plaintiff did not make a case entitling him to the verdict which 
was directed. We do not, however, feel compelled to say that 
he is not entitled to recover for some of the time during which 
disability continued, and therefore shall send the case back for a 
new trial. This determination requires us to consider whether 
the court below was in error in holding that the action was be- 
gun in proper time. The defendant, in reply to the preliminary 
notice which plaintiff sent to it, wrote him a letter, dated January 
7, 1902, denying any liability upon the express ground that he 
was not confined to the house, and referred him to clause “third” 
of his policy. From this position the defendant is not shown to 
have moved. The offer made by the attorney of defendant to the 
attorney for plaintiff, dated July 15, 1902, to pay $30, “for the 
sole purpose of avoiding litigation and attendant expenses 
thereof,” and stating that, if plaintiff cared to accept that amount, 
a check would be sent, otherwise the claim would be contested, 
does not necessarily, if at all, indicate any change of position on 
the part of the company. If there is question about it, the letter 
of defendant’s attorney, dated July 18, 1902, answers the ques- 
tion. A part of this letter is here given :— 

In reply, beg to say that it would hardly seem’ neces- 
sary for me again to repeat the conclusion arrived at by the 
|defendant| after due deliberation; but you evidently have 
failed to understand what I said, and therefore I again repeat 
it. If [plaintiff] prefers to accept the offer of the company, 
made for the sole purpose of avoiding litigation, the company 
will pay him $30. If he prefers litigation, we are perfectlv 
willing that he should have it. We leave the matter entirely 
for him to decide. * * * 


This offer, made in July, was attempted to be accepted by 
plaintiff in November. The defendant declined to pay. It can- 
not be said, we think, as matter of law, that defendant waived 
the provision requiring suit to be begun within three months 
after the right of action accrued, or that the talks between attor- 
neys after July 18, 1902, were negotiations calculated to prevent 
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plaintiff from bringing an action. Unless there was something 
in the conduct of the company upon which plaintiff had the right 
to and did rely, which reasonably evidenced parley and the yield- 
ing of the position assumed, plaintiff cannot excuse postponc- 
ment of his suit. The case is not, upon this record, ruled by 
Voorheis vs. Benefit Society, 91 Mich., 469, 474. It is doubtful if 
there is any testimony from which a jury would have the right 
to find that there were “negotiations” between the parties in the 
proper meaning of that word. We resolve the doubt in favor of 


plaintiff. 
Judgment is reversed, with costs, and a new trial granted. 
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1906.] Foster et al. vs. Home Ins. Co. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD DISTRICT. 


WILLIAM G. FOSTER, ALEXANDER 8S. CALHOUN, ) 
JOSEPH O. WELLS, BERTRAM S. SMITH, wHo 
SURVIVED WILLIAM STEVENSON, DECEASED, 
PARTNERS DOING BUSINESS IN THE NAME AND STYLE 
or STEVENSON & FOSTER CO., Plaintiffs in Error. 


vs. 


| 
e 
HOME INS. CO. oF THE City or NEW York, Defend- 
ant in Error.* 


Where the policy provided that it should cease in case of the fall of the 
building or any part thereof, and the partition wall of a building was 
shown by undisputed evidence to have fallen before the fire, and that 
there was no explosion, it was not error to charge that if the fire 
preceded the fall the plaintiff could recover provided the fall was the 
result of fire. 

In such case a charge that if the building or any part fell from any other 


cause than fire, then the liability of the company fell with it, is cor- 
rect. 


A charge that if the uncontradicted evidence showed that a substantial 
part-of the building fell the plaintiffs must show that the fall was 
caused by fire alone, and not by explosion or crushing of the build- 
ing in order to recover, is correct. 


Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 
3efore Acheson, Dallas and Gray, C. JJ. 


ACHESON, C. J. 

This was an action brought by the plaintiffs below (who are 
the plaintiffs in error) upon a policy of fire insurance, issued to 
the plaintiffs by the defendant, to recover damages for the loss 
of certain personal property. The insured property was con- 
tained in two adjoining buildings, Nos. 527 and 529 Wood Street, 
Pittsburg, used connectedly as a printing establishment and sta- 
tionery store. The buildings were of brick and four stories in 
height, Between them was a thirteen-inch brick partition wall, 
extending through all the stories to the roof, upon which the 
floors of both buildings rested. The joists of the floors extended 
from each side wall over to this partition wall, their ends resting 
thereon. By means of arched openings cut in this wall the two 


* Opinion filed, Jan. 30, 1906. 
vou. XXXV—11. 
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establishments were connected. On the floors of these buildings 
were printing presses, type and type-presses, folding and other 
machinery, and stock of paper. 

The policy contained the following clauses :— 


If a building or any part thereof fall, except as the result of 
fire, all insurance by this policy on such building or its contents 
shall immediately cease. 


This company shall not be liable for loss caused directly or 
indirectly by invasion, * * * or (unless fire ensues, and, in 
that event, for the damage by fire only) by explosion of any 
kind. 

About 1 o’clock on the night of February 3, 1901, the watch 
man at these establishments discovered that this partition wall 
was cracking and something falling, and he left the building and 
went to the other side of Wood Street. A telephone message 
summoning the city Superintendent of the Bureau of Building 
Inspectors, Capt. J. A. Brown, was immediately sent. The Su- 
perintendent reached the premises and entered the buildings 
about a quarter after 2 o’clock and found (to quote his own lan- 
guage) that “the centre or division wall between the two build- 
ings was crushing”. In his testimony he thus described the situ- 
ation disclosed upon his inspection then made: “I could see that 
the wall for about ten or twelve feet, running from the front 
toward the rear, had split from the ceiling down, and that nine 
inches of that thirteen-inch wall for about four or five feet from 
the ceiling, had fallen down. ‘This was the noise that had been 
made. The four inches was buckled; the weight of the floors 
was resting on these four inches, and it was buckled into the 
other room in that shape (indicating).” 

The building inspector summoned the manager oi the firm and 
advised him to get Mr. Eichleay, who was engaged in work 
nearby, to shore up the building. Accordingly, Eichleay was 
employed to do this, and he and his workmen soon started to 
work. While they were at work about half-past 9 o’clock, a. m., 
the partition wall gave way and the upper floors came down. 
The front part of the buildings, for the distance of about one- 
third of their length back toward the rear, fell. Almost immedi- 
ately after the fall, a small fire started in the débris on the first 
floor a short distance back from the front and spread very rapidly, 
the flames soon mounting up to the top of the standing walls. 

The foregoing stated facts were established indisputably by 
uncontradicted testimony of eye witnesses. There was no evi- 
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dence to show that any fire occurred before the fall of the build- 
ings. It was not shown that any explosion occurred. The theory 
of explosion was without basis. It seems to have arisen from 
the fact that some of the witnesses, in speaking of the crash 
caused by the fall of the buildings, employed the word “explo- 
sion” as indicating the noise. 

Under a charge as favorable to the plaintiffs as at all admis- 
sible, the jury rendered a verdict for the defendant. There is no 
assignment of error to the charge. The assignments go to the 
answers to the three following points :-— 


ist. The court erred in answering plaintiffs’ first point, which 
point and answer are as follows :— 


If the jury find that the fire which resulted in the destruction 
of the plaintiffs’ goods covered by the: policy of insurance in 
this case preceded the fall of the building, then the plaintiff is 
entitled to recover. , 


Answer: This point is affirmed if the jury also find that the 
fall of the building was the result of that fire. 


We are of opinion that there was no reversible error in this 
answer in view of the uncontradicted evidence. Upon a most 
careful consideration of the case we are entirely satisfied that 
there was no evidence to justify a finding either that any fire pre- 
ceded the fall of the buildings or that any explosion occurred. 
There was no evidence, therefore, to justify this point. 

2d. The court erred in answering the second point of the de- 
fendant, which point and answer thereto are as follows :— 


If the jury find that the building containing the insured prop- 
erty fell, or any part of it fell, from any cause other than fire, 
then the insurance and the defendant’s liability fell with it, and 
the verdict must be for the defendant. 

Answer: This point is affirmed. As we have stated in the 
general charge, the policy provides, “if a building or any part 
thereof fall, except as the result of fire, all insurance by this 
policy on such building or its contents shall immediately cease”. 


We see no ground of objection to this answer. It simply af- 
firmed the plain provision of the policy. If the plaintiffs desired 
any more specific instructions as to the meaning of the words “or 
any part thereof fall’, they could have asked for the same. 
Moreover, under the proofs there was no question as to the fall 
being of a material and integral part of the buildings. 


3. The court erred in answering defendant’s fourth and last 
point, which point and answer are as follows :— 
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As the evidence is uncontradicted that a substantial part of 
the building fell, before the plaintiffs can fecover they must 
show that its fall was caused by the fire alone and not by explo- 
sion or crushing of the building. 


Answer: That point is affirmed. 

The court was quite right in saying that the evidence was un- 
contradicted that a substantial part of the building fell. In the 
general charge the judge explicitly instructed the jury that the 
burden of proof that the case was within one of the exceptions 
of the policy was on the defendant. Fairly read, this fourth point 
does not assert or imply anything to the contrary of that instruc- 
tion. We think this answer is free from error. 

Finally, in overruling the assignments of error, we have only 
this to add, that in our judgment it was clearly shown by uncon- 
tradicted evidence that the fall of the buildings was not the result 
of fires, but was altogether owing to inherent weakness or defects 
of construction, that the fire which destroyed the plaintiffs’ prop- 
erty was not caused by explosion, and that the fire originated 
after the fall of the buildings. Accordingly the policy by its ex- 
press provisions was not in force at the time of the loss. 

The judgment of the Circuit Court is affirmed. 


SUPREME COURT OF ILLINOIS. 


TRAVELERS INS. CO. 
v8. 
AYERS.* 


Death resulting from gas escaping in the room where the insured slept, 
and unconsciously inhaled by him, does not exempt from liability un- 
der the provision of an accident policy that it should not cover death 
resulting wholly or partly, directly or indirectly, from any gas or 
vapor. 


Appeal from Appellate Court, First District. Action by Mary 
A. Ayers against the Travelers Insurance Company. Judgment 
for plaintiff was affirmed by the Appellate Court, and defendant 
appeals. 


Horton & Brown, for Appellant. 
JAMES J. SHERIDAN and MONROE FULKERSON, for Appellee. 





* Decision rendered, Oct. 24, 1905. 
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Ricks, J. 


This was a suit brought on an accident insurance policy which 
was issued on March 15, 1890, to John C. Ayers, husband of ap- 
pellee. The trial resulted in a verdict in favor of appellee for 
$4,573.24, upon which judgment was entered, from which an 
appeal was prosecuted to the Appellate Court, where the judg- 
ment of the lower court was affirmed, and a further appeal is 
prosecuted to this court to reverse the judgment of the Appel- 
late Court. 

The facts in the case are undisputed, and the record discloses 
that the insured, John C. Ayers, was in Richmond, Ind., and on 
Wednesday of the week of November Io, 1900, was assigned to a 
room in the Arnold Hotel, and on Saturday, November toth, 
about noon, was found dead, or breathing practically his last 
breath. The evidence discloses that at the time the insured was 
found there was a strong odor of gas in the room, and it ap- 
peared that prior to the Saturday morning the room had been 
lighted by natural gas, and on that morning the natural gas was 
changed to artificial gas, and in doing so it was necessary to turn 
off the gas in the basement while making the change, and after 
the change was made the evidence discloses that the gas was 
again turned on. The evidence also discloses that the deceased 
usually left the gas burning when he retired for the night. All 
premiums were paid at the time of the accident, and it is not con- 
tended that any of the conditions of the policy were not complied 
with by the insured. There can be no question but that the cause 
of his death was the inhaling of the gas and the only question 
to be determined in this case is whether or not the provisions ot 
the policy exempt the payment where the gas was involuntarily 
inhaled. . 

It is insisted by appellant that the provision of the policy, 

This insurance shall not cover * * * death * * * re- 

sulting, wholly or partly, directly or indirectly, * * * from 

any gas or vapor, 
Covers death by asphyxiation irom gas, voluntary or involuntary, 
conscious or unconscious, and that the case is distinguished from 
the cases of Healey vs. Mutual Accident Ass’n (133 IIL, 556); 
Travelers Ins. Co. vs. Dunlap (160 Ill., 642); Metropolitan Ac- 
cident Ass’n vs. Froiland (161 lll., 30), and Fidelity & Casualty 
Co. vs. Waterman (161 IIl., 632), which follow the case of Paul 
vs. Travelers Ins. Co. (112 N. Y., 472), wherein it is held that a 
clause in an accident insurance policy exempting the company 





166 Insurance Law Journal. [ Mar., 


from liability where the insured met his death from inhaling gas 
does not excuse the payment where such a death was due to gas 
breathed into the lungs in an unconscious and involuntary man- 
ner, and in discussing the question the court said: “But, in ex- 
pressing its intention not to be liable for death from ‘inhaling of 
gas,’ the company can only be understood to mean a voluntary 
and intelligent act by the insured, and not an involuntary and 
unconscious act. Read in that sense and in the light of the 
context, these words must be interpreted as having reference to 
medical or surgical treatment, in which, ex vi termini, would be 
included the dentist’s work, or to a suicidal purpose. Of course, 
the deceased must have, in a certain sense, inhaled gas; but, in 
view of the finding that the death was caused by accidental 
means, the proper meaning of the word compels, as does the logic 
of the thing, the conclusion that there was not that voluntary or 
conscious act necessarily involved in the process of inhaling. 
An accident is the happening of an event without the aid and 
the design of the person, and which is unforeseen. The finding 
itself defines the cause of death as the breathing of the atmos- 
phere of the room full of illuminating gas. To inhale gas re- 
quires an act of volition on the person’s part before the danger 
is incurred. Poison may be taken by mistake, or poisonous 
substances may be inadvertently touched; but, whatever the 
motive of the insured, his act precedes either fact.” In the case 
of Metropolitan Accident Ass’n vs. Froiland, supra, the contract 
contained the provision, “I agree that this insurance should not 
be held to extend * * * to poison in any way taken, admin- 
istered, absorbed or inhaled.” In discussing this case the court 
says (page 36 of 161 ill., page 768 of 43 N. E. [52 Am. St. Rep., 
359]): “But it is insisted that the qualifying words ‘in any way’ 
have relation to the motive of the insured in taking the poison, 
and embrace his involuntary, as well as his voluntary, action in 
that regard. We are of the opinion that the words ‘in any way’ 
relate to the mode or manner in which the poison is taken, and 
not to the motive of the insured in taking it. Very nearly this 
precise question was so decided in Connecticut Life Ins. Co. vs. 
Akens, 150 U. S. 468. It was there held that, in the phrase ‘self- 
destruction in any form,’ the words ‘in any form’ clearly related 
only to the manner of killing, and that the clause was by no 
means synonymous in meaning with such clauses as ‘die by sut- 
cide, sane or insane,’ or ‘by suicide, felonious or otherwise, sane 
or insane.’ In accordance with the ruling in Dunlap’s Case and 
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in Healey vs. Mutual Accident Ass’n (133 IIl., 556), we must hold 
in the case at bar that the death of the member (Froiland), hav- 
ing been caused by accident, is not excluded from the risks cov- 
ered by the contract of insurance sued on, by reason of the ex- 
ception above mentioned. Insurance contracts are to be liberally 
construed, so as not to defeat the indemnity which, in making 
the contract, it was the object to secure, unless plainly necessary 
from the language of the contract.” Fidelity & Casualty Co. vs. 
\Vaterman, supra, was-a case where the intestate was asphyxi- 
ated by illuminating gas in the Northwestern Hotel, at Aurora, 
Ill., and it was proven that the fixtures in the room were de- 
fective. It was also proven that the deceased was intoxicated at 
the time of the accident. The terms of the policy were, 

This insurance does not cover disappearances, nor war risks, 
nor voluntary exposure to unnecessary danger, nor injuries, 
fatal or otherwise, * * * received while or in consequence 
of having been under the influence of or affected by nor result- 
ing, directly or indirectly, from intoxicants, anesthetics, nar- 
cotics, sunstroke, freezing, vertigo, sleep-walking, fits, hernia 
or any disease or bodily infirmity. 

In discussing the terms of this contract the court reviewed the 
case of Travelers Ins. Co. vs. Dunlap, supra, and Paul vs. Trav- 
elers Ins. Co., supra, and adhered to the rule announced in those 
cases, and further said (page 635 of 161 Ill.): “That point, as we 
understand it, is that the word ‘inhaling’ or ‘inhalation’ or ‘in- 
haled,’ as used in exceptions contained in these policies of life or 
accident insurance, implies a voluntary and intelligent act, as 
distinguished from an involuntary and unconscious act. Read 
in the light of the decisions, the words now in question do not 
mean otherwise than if they explicitly read, ‘poison, or anything, 
accidentally or otherwise, consciously and by an act of volition, 
drawn into the system by inspiration.’ This view is fully sup- 
ported by a late decision of the Court of Appeals of New York. 
That court had before it, in Menneiley vs. Employers’ Liability 
Assur. Corp. (Sup., 25 N. Y. Supp., 230), the case of a provision 
in an accident policy that it does not insure against death or dis- 
ablement from anything accidentally inhaled. The insured had 
died at night of asphyxia, caused by involuntarily and acci- 
dentally breathing into his lungs, while asleep, illuminating gas 
which had accidentally escaped into his room at a hotel. It was 
held that the case was not distinguishable in principle from the 
Paul Case, and that the provision in the policy did not relieve 
the insurer from liability. And we may add that this Menneiley 
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Case, which had then just been published, was cited by this court 
with approval in Travelers Ins. Co. vs. Dunlap, supra.” 

We cannot agree with appeliant’s contention that the wording 
of its contract is broad and clear enough to make it distinguish- 
able from the cases above cited. In cases where it has been held 
the company was not liable, the terms of the contract were clear 
and explicit, and needed no construction. In the case of Seit- 
zinger vs. Modern Woodmen (204 Ill., 58) the conditions were 
“suicide, sane or insane.” This phrase is so simple that it does 
not merit construction, as any person that could read would 
readily grasp its meaning. It would be very little trouble for 
insurance companies to word their contracts so that all the terms 
and conditions could be easily understood, and no advantage 
could then be taken of any one by reason that the terms were not 
known to the insurer. Such contracts as the one under consid- 
eration are gotten up solely by the company’s officers; the in- 
sured having nothing whatever to say or any suggestions to 
make with reference to their terms. They are scarcely ever reac 
by the applicant, and, if they are read, the terms, as a usual 
thing, could not be readily understood, and the insured would 
be at the mercy of the agent of the company, and must accept 
whatever interpretation he sees fit to put upon the contract. 
Such contracts have always been construed most  strongiy 
against the insurer. As was said in the case of Travelers Ins. 
Co. vs. Dunlap (160 Il, 642): “It would not be difficult for the 
insurer to use language which, in respect to the question here 
under consideration, would be free from doubt. A policy of in- 
surance should not be so framed as to be susceptible of one con- 
struction in the hands of the soliciting agent and of quite a dii- 
ferent one in the hands of the adjuster.” The terms of the poli- 
cies in the cases above cited are so similar to those in the policy 
in the case at bar, and what is said in the discussion of the con- 
ditions, is so applicable to the conditions in this case, that we 
deem it unnecessary to extend the opinion in this case to any 
greater length. Suffice it to say that we adhere to what has here- 
tofore been said in the cases above quoted from upon the condi- 
tions and terms of the policy, and are of the opinion that the 
court did not err in refusing the peremptory instruction, the re- 
fusal of which raises the only question urged in this court and is 
the only ground relied upon for reversal. The judgment of the 
Appellate Court is therefore affirmed. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


MARY F. BATTIN, Plaintiff in Error. 


v8. 


NORTHWESTERN MUT. LIFE INS. CO. 
Defendant in Error.* 


Where the evidence that an annual had been charged to a quarterly pre- 
mium at the request of the insured, and the evidence was uncontra- 
dicted and was sustained by the premium receipts that the dealings 
between the parties were thereafter on this basis, the payment of a 
quarterly premium could not be claimed to be on account of the an- 
nual premium and would not keep the policy in force after the non- 
payment of the next quarterly premium where the policy, after recit- 
ing the annual premium provided that its non-payment when due 
should render the policy void. 


Where the plaintiff claimed the full amount of the policy and no intima- 
tion was made that its paid-up value would be accepted, a failure to 
submit such alternative to a jury was not error. 


Argued that the uncontradicted evidence was that the pre- 
mium paid by agent had been changed from annual to quarterly 
and that the receipt given for the last payment made expressly 
stated the nature of the payment to be a quarterly, and not on 
account of an annual premium. There was no sufficient evidence 
of waiver of the next payment due. The company had a right to 
change the method of payment at the request of the insured and 
it did not,materially affect the contract. The rule of law appli- 
cable to the case is well established. 


Jos—EPH CULBERT and J. STANLEY SMITH, for Plaintiff in 
Error, 
E. N. WILLARD, for Defendant in £Lrror. 


DALEAS, C. J. 

By its policy of insurance, dated August 20, 1894, the North- 
western Mutual Life Insurance Company promised to pay to Mary 
F. Battin, wife of William J. Battin, the sum of $5,000 in sixty 
days after proof of the fact and cause of his death. He, died on 
January 28, 1902, and after the required proofs had been duly pre- 
sented, and the said period of sixtv days had elapsed, payment 
of the said sum of $5,000 was demanded by Mrs. Battin and was 
refused. Thereupon she brought her action against the insur- 


* Opinion filed, Feb. 1, 1906. 
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ance company, and upon the trial thereof, the learned judge 
directed the jury to return a verdict for the defendant. 

The policy was issued, as is therein stated, in consideration of 
the then present payment of $146.80, the receipt whereof is ac- 
knowledged, and of the annual payment of a like sum on the 2oth 
day of August in every vear during the continuance of the policy. 
It contained this condition :— 

ist. If the said premium shall not be paid at or before the 
time within mentioned for the payment thereof then, and in 
every such case this policy shall cease and determine; and no 
premium after the first, hereby acknowledged, shall be consid- 
ered paid unless a receipt shall be given therefor, signed by the 
president or secretary, and the payment and receipt of any 
premium less than a full annual shall not have the effect to con- 

tinue this policy in force longer than three months in case of a 

quarterly payment, of six months in case of a semi-annual pay- 

ment. 


The plaintiff’s statement of claim averred that, “on August 20, 
1901, when the said premium of one hundred and forty-six dol- 
lars and eighty cents ($146.80) became due and payable, the said 
William J. Battin paid on account thereof the sum of thirty-eight 
dollars and seventy-five cents ($38.75), which was accepted by the 
defendant company as a payment on account of the said pre- 
mium, and a credit was given to the said William J. Battin for the 
unpaid balance.” The defendant demurred to the statement of 
claim, and assigned as cause, inter alia, the following :— 

“(1) Having admitted the non-payment of $146.80, which was 
due on the 20th day of August, 1901, the declaration sets forth 
no waiver of the condition above quoted, and therefore the decla- 
ration shows that the policy was null and void at the time of the 
death of the said William J. Battin, which, it is alleged in the 
declaration, occurred on the 28th of January, 1902.” 

When the case was here beiore (130 Fed., 874) we held that 
the demurrer was not sustainable upon the ground thus assigned, 
because the clause that had been quoted from the statement of 
claim, alleged a fact which “clearly indicated an election by the 
company to waive the forfeiture, and Battin was entitled to rely 
upon that election”. This decision, as is always the case upon 
such demurrers, was made upon the assumption that the fact 
alleged in the declaration was true; but, that its actual truth 
might be determined, this court directed that the defendant 
should have leave to plead over. This it did, and with the result 


that upon the ensuing trial, an issve was presented as to whether 
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the payment of $38.75 which was made by William J. Battin on 
August 20, 1901, was, as the plaintiff asserted, accepted by the 
defendant company on account of an annual premium of $146.80, 
or was, as the defendant contended, made and accepted as and 
for a payment in full of a quarterly premium. This question was 
the decisive one, and, undoubtedly, if there had been evidence 
from which it might have been reasonably resolved in either way, 
its determination would have been for the jury. But the proof 
was all one way. It conclusively supported the contention of the 
defendant. The agent of the company with whom Mr. Battin 
directly communicated, testified that at the end of the first year 
of the insurance, Mr. Battin requested a change from annual to 
quarterly premiums; that this was assented to by the company, 
and that thereafter the dealings of the parties conformed to the 
change so made. This testimony was uncontradicted, and was 
corroborated by the premium receipts which, from :and after 
August 20, 1895, were delivered and accepted. They were all, 
except as to date, the same as that which was given upon the 
particular occasion more immediately in question, and of which 
the following is a copy :— 
The Northwestern Mutual Life Insurance Company, 
Milwaukee, Wis. 


Premium for three months $38.75 
One-fourth of annual dividend 


Cash payable 
Premium as above received this 20th day of August, 1900. 
(Sgn.) W. J. Walsh, Agent. 


For terms of Mutual Agreement, see Policy. 
Received the quarterly premium due August 20, 1900, as per 
statement in the margin hereof on policy No. 307,320, insuring 
the life of W. J. Battin. 


This receipt must be countersigned before delivery by 
W. J. Walsh, Gen’l Agent. 
(Sgn.) J. W. Skinner, Sec’y. 


The point suggested at the end of the brief of the plaintiff in 
error is devoid of merit. It is true that an agent of the defendant 
company, in a letter referring to the policy sued upon, did say: 
“The policy is now in the hands of the company under assign- 
ment for a loan of $198. According to the policy contract the 
beneficiary is entitled to a paid-up value of $1,077, subject to the 
company’s interest as assignee.” The plaintiff, however, never 
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consented to accept this “paid-up value”, but on the contrary, 
always insisted that she was entitled to the full amount of $5,000. 
Her statement of claim set out her cause of action as arising 
solely out of the defendant’s refusal “to pay the said $5,000’, and 
it closed with the express declaration that she brought her suit 
“for the full amount of said policy with interest as aforesaid, 
having first demanded of the defendant the payment of said 
$5,000 which the defendant refused and continued to refuse to 
make.” Accordingly, the case was tried upon the understanding 
that the plaintiff's demand was for the whole amount of the 
policy, and no intimation was at any time made that, as an 
alternative, she should be awarded its paid-up value. Under 
these circumstances, it would be quite impossible to hold that the 
court erred in omitting to submit any such alternative aspect of 
the case to the jury, even if such omission had been assigned for 
error; and, as it has not been the consideration which we have 
given the subject is more than it was entitled to. 

The specifications which relate to the rulings of the court upon 
questions of evidence have not been overlooked; but as we are 
of opinion that upon any view which could be taken of these 
questions, a case for submission to the jury would not have pre- 
sented, they need not be discussed. Upon consideration of the 
whole record, our conclusion is that the court below was right in 
directing a verdict for the defendant, and therefore its judgment 
is affirmed. 
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UNITED STATES CIRCUIT COURT OF VIRGINIA 


W. D. 


LYNCHBURG COTTON MILL CO. 
vs. 
TRAVELERS INS. CO.* 


A policy provision requiring action to be begun within thirty days after 
the right begins is not abandoned or nullified by negotiations of the 
company for the expressed purpose of investigating and effecting a 
settlement of the claim. The operation of the clause is simply sus- 
pended during the delay and it begins to run from the time that the 
company actually refuses to settle the claim. The rule is the same as 
in ordinary statutes of limitation which are analogous to contract limi- 
tations, 


HARRISON & LONG, for Plaintiff. 
P. H. C. CABELL and CASKIE & COLEMAN, for Defendant. 


McDowELL, D. J. 

This was an action of assumpsit founded on what is known as 
an “employers’ liability” policy of insurance. The plaintiff, a cor- 
poration having its office at Lynchburg, Va., having in force a 
policy of the nature indicated, was sued by one Stanley, its em- 
ployee, for damages. Stanley recovered judgment. A writ of 
error was sued out, and the judgment below was affirmed in the 
latter part of March, 1904. The plaintiff paid the judgment on 
April 15, 1904, notified the insurance company of this fact, and in 
effect then demanded reimbursement under the policy. A con- 
siderable correspondence ensued between the plaintiff and the 
Virginia attorney of the defendant, Mr. Cabell, of Richmond, Va., 
the nature of which will be adverted to hereafter. 

The policy, which was made a part of the declaration, con- 
tained, inter alia, the following clauses :— 

(11) This policy does not cover loss from liability for in- 
juries to, or caused wholly or in part by, any child employed 
by the assured contrary to law, nor to, or caused wholly or in 
part by, any child so employ ed under twelve years of age, 
where no statute restricts the age of employment. * * 
(14) No action shall lie against the company as respects any 
loss under this policy, unless it shall be brought by the assured 


himself to reimburse him for loss actually sustained and paid 
by him in satisfaction of a judgment after trial of the issue. No- 


~"% Decision rendered, Sept. 25, 1905. 
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such action shall lie, unless brought within the period within 

which a claimant might sue the assured for damages, unless at 

the expiry of such period there is such an action pending 
against the assured, in which case an action may be brought 
against the company by the assured within thirty days after 
final judgment has been rendered and satisfied as above. The 
company does not prejudice by this clause any defenses to such 
action which it may be entitled to make under this policy. 

* * (16) No condition or provision of this policy shall be 
waived or altered by any one, unless by written consent of the 
president, vice-president or secretary of the company; nor 
shall notice to any agent, nor shall knowledge possessed by 
any agent, or by any other person, be held to effect a waiver or 
change in this contract or in any part of it. 

This action was instituted on October 10, 1904. ‘To the dec- 
laration the defendant pleaded the general issue, and also spe- 
cially pleaded clause 14 of the policy. The special replication 
reads as follows :— . 

“And the said plaintiff, for replication to the special plea 
pleaded by the defendant, says that the said defendant ought not 
to be admitted to plead the said plea, because it says that, before 
the trial of the suit of Fitzhugh Stanley against the plaintiff, the 
defendant questioned its liability to the plaintiff under its indem- 
nity policy, on the ground that the said Stanley was under the 
requisite age of twelve years, and thereupon the said defendant, 
by its duly authorized agent, proposed and agreed that the in- 
vestigation and determination of the said Stanley’s age should be 
postponed until after the termination of said suit; and in con- 
formity with said understanding the said defendant’s attorney 
P. H. C. Cabell, advised the plaintiff on the 23d of August, 1902, 
that it ‘was not his purpose to endeavor to introduce at the trial 
any evidence that the boy was under twelve years of age at the 
time of the accident’. Accordingly that question was adjourned 
until after the termination of said suit. And the plaintiff furthe- 
says that after the termination of said suit, and upon the payment 
by it of the Stanley judgment, as alleged in its declaration, it 
made demand upon the defendant for settlement in accordance 
with the terms of its said policy, and the said defendant in reply, 
on the 21st of April, 1904, before the expiration of the thirty days 
mentioned in said plea as the limit in which action would lic 
against the said defendant, while taking the ground that the said 
Stanley was, in its opinion, under the age of twelve years, invited 
the plaintiff to ‘submit its views’ on that question, which invita- 
tion the plaintiff understood to be extended with the expectation 
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and intention of reaching a friendly settlement of the contro- 
versy. Again, on May 4, 1904, before the expiration of the time 
limit mentioned in said plea, the said defendant, through its duly 
authorized attorney, informed the plaintiff that, if it ‘could fur- 
nish any further testimony as to Stanley’s age, he would be glad 
to lay it before the company, as he could assure the plaintiff the 
company wished to meet fully the obligations that fall under its 
policy’. 

“Thereupon, and in conformity with the original understand- 
ing between the plaintiff and the said defendant, and before the ° 
expiration of the time limit mentioned in said plea, the said de- 
fendant, acting in conjunction with the plaintiff, commenced an 
investigation of the age of the said Stanley, and on the 26th of 
May, 1904, after the expiration of the time limit mentioned in 
said plea, the said defendant, by its duly authorized attorney, 
advised the plaintiff of its view of the result of said investigation 
in the following letter :— 


Richmond, Va., May 26, 1904. 
Lynchburg Cotton Mill Co. vs. Fitzhugh Stanley. 

H. L. Moorman, Esq., President, etc., Lynchburg, Va.— 
Dear Sir: We have received your letter of May the 24th. I 
beg to say that we have made further investigation, since the 
decision of the Supreme Court in this case, and feel fully satis- 
fied that Stanley was under the age limit of our policy. On the 
other hand, | know that you feel equally satisfied the other 
way. This being the case, the best I can do is to recommend 
to my company to meet you in a fair spirit of compromise, and, 
if you are disposed to have the claim settled this way, I will 
see the best my company is willing to do, and advise you, 

Very truly yours, _P. H. C. Cabell. 


“Again, on the 28th of May, 1904, the said defendant, by its 
said attorney, wrote the plaintiff as follows: ‘We would be willing 
to pay $1,000 in settlement oi all claims you may have against us 
in this suit. We think this a liberal proposition, and am making 
it rather than litigate over it again’—thus distinctly recognizing 
that the plaintiff had not forfeited its right to maintain this action 
because of the_expiration of the time limit mentioned in said 
plea. Further negotiations proceeded between the said plaintiff 
and the said defendant, looking to a settlement of the said claim, 
and on September 8, 1904, Messrs. Blair & Tabb, state agents of 
said defendant, wrote Messrs. Davis, Childs & Co., of Lynch- 
burg, local agents of said defendant, as follows :-— 
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Travelers Insurance Company, Blair & Tabb, State Agents. 
Richmond, Va., Sept. 8, 1904. 
Messrs. Davis, Childs & Company, Lynchburg, Va.—Gen- 
tlemen: We have yours of the 7th in regard to the Lynchburg 
Cotton Mill in the case of Stanley. We presume our company 
is waiting a full report from attorney Cabell before giving their 
final decision. We have a letter from them, under date of 
August 23d, stating that they are awaiting Mr. Cabell’s final 
report, but on account of his absence from:the city, and sick- 
ness at home, we presume he has been unable to render a re- 
port. We will therefore thank you to have the Lynchburg 
Cotton Mill Company hold the matter in abeyance until we can 
give you the company’s final decision. We are writing them 
by this mail, as per yours of the 7th inst., requesting them to 
hurry their decision as much as possible. 


Yours truly, Blair & Tabb, State Agents. 


“Which letter Messrs. Davis, Childs & Co. inclosed to the said 
plaintiff with their letter of September 9, 1904, as follows :— 
Lynchburg, Va., Sept. 9, 1904. 

Lynchburg Cotton Mill Company, Lynchburg, Va.—Dear 
Sirs: We beg to herewith inclose letter from Blair & Tabb, 
state agents for the Travelers Insurance Company, in regard 
to the Stanley Case, which explains itself. The sickness of Mr. 
Cabell has delayed the matter being properly taken up, and we 
think it will be only a few days before the matter will be at- 
tended to, and adjusted, we trust. 


With best wishes, we are your friends, 
Davis, Childs & Company. 


“On the 16th of September, 1904, the said defendant, through 
its said attorney, wrote the said plaintiff, breaking off negotia- 
tions, and for the first time taking the ground that the said de- 
fendant had a valid defense to the said plaintiff’s claim, because 
of the condition of the said policy set up in the said plea. Upon 
the receipt of this last communication, the plaintiff at once took 
steps to assert its rights, and within less than thirty days this 
action was instituted against the said defendant. And so, the 
plaintiff says that it would have instituted this action within the 
time limit mentioned in said plea, but for the representations and 
conduct of the said defendant prior to the rendition of the Stanley 
judgment, and subsequent to its payment by the plaintiff; that 
said representations and conduct of the said defendant were re- 
lied upon by the plaintiff, and induced the delay on its part in 
instituting this action; that it would be contrary to justice for the 
defendant to hold out the hope of an amicable adjustment of its 
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liability, and thus delay the action of the plaintiff, and then be 
permitted to plead this very delay, caused by its course of con- 
duct, as a defense to the action when brought; and that the said 
defendant is therefore estopped to rely upon the condition set up 
in its said plea as a bar to the plaintiff's said action. 

“Wherefore the said plaintiff prays judgment if the said de- 
fendant ought to be admitted to its said plea contrary to its own 
representations and conduct. 


“Lynchburg Cotton Mill Co., by Counsel. 
“Harrison & Long, P. Q.” 


This replication omits some important correspondence, which 
was subsequently introduced in evidence. At the conclusion of 
the evidence for the plaintiff, the defendant moved that the jury 
be instructed to find for the defendant, and this motion was 
granted. 

Without expressing an opinion on the subject, it may for our 
present purposes be assumed that the letters from Mr. Cabeli 
furnished ground for the contention that up to August 16, 1904, 
the defendant was estopped to claim the benefit of the thirty-day 
limitation in clause 14 of the policy. On that date the plaintiff 
received the following letter :— 


Aug. 16, 1904. 
Stanley vs. Lynchburg Cotton Mills. 


1. L. Moorman, President, Lynchburg Cotton Mills, 
Lynchburg, Va.—Dear Sir: The company instructs me to say 
that it cannot consider your proposition to settle this case, and 
further instructs me to withdraw the offer we have alreadv 
made, as we feel satisfied that this claim is not covered under 
our policy. Very truly yours, P. H. C. Cabell. 


There was an effort made by plaintiff to show that after the 
receipt of this letter the defendant so conducted itself as to con- 
tinue in force the estoppel until within less than thirty days prior 
to the institution of this action. It is sufficient to say here that 
this effort was unsuccessful. The agents whose acts are relied 
on were not authorized, and no admissible evidence was offered 
to show that the defendant ratified or knew of the said acts of 
said agents. In the oral argument on the motion to direct a ver- 
dict, counsel for plaintiff contended that, having shown acts by 
the defendant creating an estoppel during the running of the 
thirty days next following the payment of the Stanley judgment, 


and continuing in force until the expiration of said period, the 
VoL. XXXV.—12. 
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benefit of the limitation was thereby finally and permanently lost 
to the defendant. Counsel for defendant contended that at the 
utmost the operation of the limitation was only suspended during 
the negotiations, and that the letter of August 16th, supra, finally 
ended all negotiations, and made it the duty of plaintiff, either to 
sue within the next ensuing thirty days, or to show further mat- 
ter of estoppel continuing to have effect until within thirty days 
of the institution of the action. It is with this question alone that 
I shall deal, and I am assuming, without so deciding, that the 
defendant, commencing immediately after notice that the plain- 
tiff had paid the Stanley judgment, and until August 16, 1904, 
waived its right to insist on the thirty-day limitation. 

Counsel for plaintiff rely strongly on the case of Semmes vs. 
Ins. Co., 13 Wall., 158. But that case seems to me to differ from 
the case at bar so much as to deprive it of force here. In that 
case the clause in the insurance policy sought to be taken ad- 
vantage of read :— 


No suit or action shall be sustainable, unless commenced 
within the time of twelve months next after the loss shall occur, 
and, in case such action shall be commenced after the expira- 
tion of twelve months next after such loss, the lapse of time 
shall be taken and deemed as conclusive evidence against the 


validity of the claim. 


Some months after the loss, the Civil War commenced. The 
action was not instituted until such length of time after the end 
of the war that the period between the loss and the commence- 
ment of the war, and the period between the end of the war and 
the institution of the action, added together, exceeded twelve 
months. The plaintiff was during all the time a citizen of Mis- 
sissippi, and the defendant a citizen of Connecticut. The defend- 
ant pleaded the clause of the contract above quoted, and the 
plaintiff in reply set up the obstruction to suit caused by the war. 
The lower court on these pleadings gave judgment for the de- 
fendant. The Supreme Court reversed this judgment. 

In the case at bar the Stanley suit was pending until a few days 
prior to the payment of that judgment by the plaintiff here. Con- 
sequently, if there had been no estoppel, the period of limitation 
set out in the policy at bar would have commenced to run on the 
day of said payment. As I read clause 14 of the policy, it bars 
suit, if not commenced within said period of thirty days. And in 
this respect the case at bar differs from the Semmes Case. There 
is a brief but instructive discussion in 4 Minor’s Inst. (3d Ed., 
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605, et seq.) of the controversy as to the true policy on which 
statutes of limitation are founded. I quote very briefly :— 

“Lord Mansfield conceived that the statute was founded on a 
statutory presumption of satisfaction, at least, in the case of de- 
mands for money in the nature of debts. * * * Lord Chief 
Justice Best conceived that the statute of limitations was in- 
tended by the Legislature as a statute of repose. * * *” 

To the effect that Chief Justice Best’s view has been adopted 
quite generally. See 19 Am. & Eng. Ency (2d Ed.), 146. 

That the Supreme Court had at the date of the Semmes Case 
adopted and never wholly departed from the exact view taken 
by Chief Justice Best is not asserted. But that Justice Miller 
(who wrote the opinion in the Semmes Case) had a clear-cut, dis- 
tinct opinion as to the policy on which statutes of limitation are 
founded, and that his view was that such policy was one of repose, 
and not one based on a presumption of satisfaction or other in- 
validity, appears from his opinion in Public Schools vs. Walker, 
g Wall., 282, 288. He said :—- 

“Tf it be treated as a statute of limitation, it is not the doctrine 
on which such statutes are founded that lapse of time proves the 
wrongfulness of the claim. They are made for the repose of 
society, and the protection of those who may, in that time, have 
lost their means of defense. It is a mere declaration of the law- 
making power to the plaintiff that, having voluntarily slept so 
long upon his rights, he shall not now be permitted to assert 
them, to the injury of individuals and the disturbance of society.” 

And in this case the question presented was as thus stated :— 

“We must inquire whether the fact that Brazeau had failed 
to assert his claim within the time limited by Congress proved 
that his claim was not rightful.” 

No one can read the opinion in the Semmes Case (written two 
years later) without, as it seems to me, perceiving that Mr. Jus- 
tice Miller still considered statutes of limitation as founded on a 
policy of repose; that is, as constituting a bar to suit without 
reference to any presumption of invalidity in the obligation sued 
on. It is also equally apparent that he drew a sharp distinction 
between statutes of limitation and the stipulation in the Semmes 
policy. ‘The decision is based expressly on the ground that the 
stipulation was that failure to sue was to be taken as evidence 
against the validity of the claim. Under the view of the policy 
underlying statutes of limitation taken by Justice Miller, the 
lapse of time beyond the statutory period does not create any 
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presumption against the validity of the claim, but bars the action, 
because public policy requires that no action shall be brought 
on claims of a certain staleness. The insurance company in the 
Semmes Case had not stipulated that failure to sue for the period 
named should bar the action (as defendant in the case at bar hes 
done), but had merely stipulated that such delay should be taken 
as conclusive evidence against the validity of the claim. As the 
intervention of a state of war prevented the action, it was with 
entire consistency said that the plaintiff's delay did not raise any 
presumption, conclusive or otherwise, against the validity oi 
plaintiff's claim. The language of Mr. Justice Miller is (page 
161, 13 Wall.) :— 

“So, also, if the plaintiff shows any reason which in law rebuits 
the presumption which, on the failure to sue within twelve 
months, is by the contract made conclusive against the validity 
of the claim, that presumption is not revived again by the con- 
tract. It would seem that, when once rebutted fully, nothing but 
a presumption of law or presumption of fact could again revive 
it. There is nothing in the contract which does it, and we know 
of no such presumption of law.” 

| have thus dwelt upon the opinion in the Semmes Case, not 
only because of the insistence of counsel for plaintiff that it set- 
tles the question before us; but also because of a belief on my 
part that some of the state courts, in cases to be cited hereafter, 
have misconceived the effect of that opinion. Some of the state 
courts have held the Semmes Case to be authority for the posi- 
tion that no contract limitation is analogous to a statutory limi- 
tation. The error which seems to me to exist here is in not dis- 
criminating between contract limitations which bar the action, 
and a contract stipulation, such as that in the Semmes Case, 
which, by its express terms, merely raises a presumption of in- 
validity from lapse of time. Where the contract limitation is so 
expressed as to show the same intent as that shown by, or as- 
cribed to, the Legislature in enacting a statute of limitation, no 
reason occurs to me for drawing a distinction. In the case at 
bar the insurance company has so drafted its clause of limitation 
as to make it quite analogous to a statutory limitation. Indeed, 
it is not impossible that this form of stipulation was adopted with 
full knowledge of the Semmes opinion, and for the very purpose 
of avoiding the result reached by the court in that case. 

The conclusion | reach as to the Semmes Case is that it is not 
an authority against the contention of the defendant in the case 





1906.] Lynchburg Cotton Mill Co. vs. Travelers Ins. Co. 181 


at bar. Indeed, it seems to me that, if in that case the stipulation 
had read as does the one in the case at bar, Mr. Justice Miller 
would have been of opinion to affirm the lower court. If the 
stipulation in that case had been that delay in bringing suit 
should bar the action, it would seem that Mr. Justice Miller 
would have reasoned that the intent of the insurance company 
was to secure repose; and that, by analogy to cases where ob- 
structions prevent suit within a period fixed by statutes of limita- 
tion, the running of the contract limitation should be held merely 
suspended by the Civil War, as would be the running of a statu- 
tory limitation. Or, if Mr. Justice Miller had held the Lord 
Mansfield view, that statutes of limitation are founded.solely on 
a presumption of invalidity, it seems very probable that he would 
also in this event have been of opinion to affirm the lower court, 
because of the analogy between the stipulation in the Semmes 
policy and statutes of limitation, when supposed to be based 
entirely on a presumption of invalidity. 

The only argument against the soundness of the distinction 
which I draw between the Semmes Case and the case at bar that 
occurs to me would be drawn from the possibility that some of 
the members of the court who concurred in that decision held 
the Lord Mansfield view of the intent shown by statutes of limi- 
tation. If so, such members of the court unadvisedly concurred | 
in Justice Miller’s conclusion. But, so far as I have had time to 
investigate the question, I do not find that any member of the 
court as constituted when the Semmes Case was decided, held 
the opinion that statutes of limitation are founded solely on a 
presumption of invalidity. Long prior to the Semmes Case, Mr. 
Justice Story (after having assented, in Beatty v. Burns, 8 
Cranch., 108, 3 L. Eid., 500, to the proposition that statutes of 
limitation are “emphatically statutes of repose”) had expressed 
the opinion that statutes of limitation are founded on a policy of 
repose, and also on a presumption of satisfaction: Bell vs. Mor- 
rison, I Pet., 351, 360. Justices Clifford, Strong and Field, asso- 
ciates of Justice Miller, respectively, in Levy vs. Stewart (11 
Wall., 244, 249), in U. S. vs. Wiley (11 Wall., 513, 514), and in 
Riddlesbarger vs. Ins. Co. (7 Wall., 390), had given expression to 
a belief in this double reason for the enactment of such statutes. 
Justice Swayne, in Leffingwell vs. Warren (2 Black, 606, 17 L. 
Ed., 261), declared statutes of limitations to be statutes of repose. 
But I have not found that any of Justice Miller’s associates con- 
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sidered such statutes to be founded solely on a presumption of 
invalidity. 

It is not difficult to show that Justices Clifford, Strong and Field 
advisedly and consistently concurred in Justice Miller’s conclu- 
sion in the Semmes Case. The limitation in the Semmes policy 
was inserted by the insurance company for its own benefit. Any 
doubt as to the intent shown thereby had to be decided against 
the insurance company. The intent shown by the clause was 
that lapse of time should raise (a conclusive) presumption against 
the validity of the claim of the insured. If there was any intent 
to secure repose, to bar the action merely because of delay in 
suing, such intent at the utmost had to be raised by most doubtful 
implication. The two rules of construction—‘expressio unius” 
and “contra proferentem’’—clearly prevented the clause from 
being read as showing both these intents. Holding the view 
that they did as to the two intents shown by statutes of limita- 
tion, it is obvious that Justices Clifford, Strong and Field could 
not have held the Semmes contract to be similar or analogous to 
a statutory limitation. 

So far as I am advised, there is no binding decision of the ques- 
tion now under consideration. Each side has cited some more or 
less persuasive authorities. No attempt will be made to cite a 
full list of these authorities. As to those supporting, or tending 
to support, the contention of the insurance company, it is sufii- 
cient to mention Vette vs. Clinton Ins. Co. (C. C.), 30 Fed., 668; 
Steel vs. Phenix Ins. Co., 2 C. C. A., 463; 1 Wood, Lim. (2d Ed.), 
pp. 100, 102, and cases there cited: Killips vs. Ins. Co., 28 Wis., 
472; note Little vs. Phoenix Ins. Co., 25 Am. Rep., 106, 107. Of 
the authorities relied on by counsel for the plaintiff, I shall men- 
tion only those that seem to me to be most pertinent. They are: 
Ill. Ins. Co. vs. Baker (IIl.), 28 N. E., 627; Galloway vs. Stand- 
ard Ins. Co. (W. Va.), 31 S. E., 969; Earnshaw vs. Sun Ins. Co., 
68 Md., 465. Of the Maryland case it is to be noticed that the 
court regards the opinion in the Semmes Case as drawing a dis- 
tinction between statutory limitations and all contract limita- 
tions, and seems to base the decision on this supposed distine- 
tion. The West Virginia case also relies on this supposed 
distinction, and it was moreover treated as a case in which a 
promise to pay by the insurer was the act which waived the 
limitation. 

I shall not pause to discuss the difference between a new proni- 
ise to pay and a mere request that suit be temporarily deferred. 
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In the case at bar, on the whole of the evidence, I think that the 
utmost that can be successfully contended is that Mr. Cabell in 
effect requested that suit be not brought until he could investi- 
gate Stanley’s age and reach a conclusion on that point satis- 
factory to his company. After this investigation had been made, 
there was an offer of compromise (which presupposes a proba- 
bility of future litigation, if not accepted) and a counter propo- 
sition of compromise, all of which treaties were, as I regard it, 
brought to an end on August 16, 1904. Throughout the entire 
correspondence, the possibility that litigation might be necessary 
to settle the rights of the parties seems to have been recognized. 
The question before us is “at large” and must be settled ac- 
cording to the view that is most reasonable. It has already ay-- 
peared that I regard the stipulation here as a contract limitation, 
which is quite analogous to a statutory limitation. In Vette vs. 
Clinton Ins. Co. (C. C., 30 Fed., 668) the language of the policy 
was :— 
That no suit or action * * * shall be sustainable ? 
unless such suit or action shall have been commenced within 
six months after the loss shall have occurred. 


Judge Thayer said :— 


“The clause in question is a special statute of limitations, cre- 


“99 


ated by contract between the parties. 

It is clear that it makes no difference what view may be taken 
of the policy to be ascribed to the Legislature in enacting statutes 
of limitation. The stipulation at bar is so expressed as to make 
it exactly equivalent to a private “statute of limitation”. If the 
analogy between the limitation in the policy at bar and the ordi- 
nary statutory limitation is perfect, the inference seems irresist- 
ible that the effect of the limitation is in justice and in reason 
merely suspended by a temporary obstruction to suit, or by acts 
of the insurer which should have only temporarily -induced the 
insured to delay bringing suit. It is true that statutory laws on 
the subject of limitation usually expressly provide that delays 
caused by the defendant shall suspend the running of the limita- 
tion. But such provisos are, | think, merely in affirmation of 
pre-existing doctrines of law derived from the principles of 
equitable estoppel. ‘To the effect that acts of a defendant, caus- 
ing the plaintiff to delay suit, which are not embraced in the 
statute law, may be relied on as suspending the running of the 
Statutory limitation both at law and in equity. See 4 Minor’s 
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Insts. (3d Ed.), 623, and the numerous authorities there cited; 
Wood vs. Carpenter, 101 U. S., 135, 139. 

But, whether the above-imentioned analogy bé perfect or not, 
I think the same conclusion must in reason be reached without 
regard to the analogy. The theory of implied waiver in cases 
such as this, which is, I think, the same as estoppel in pais (16 
Am. & Eng. Ency. [2d Ed.], 935), is that the party claiming the 
benefit of the waiver or estoppel has a right to draw reasonable 
inferences from the words or acts of his adversary, and that the 
adversary be required to abide the fair result of such inferences. 
The law of estoppel in pais comes from equity. It arises from 
the righteousness of insisting upon “fair play”. There can then 
be little or no reason in carrying the estoppel beyond the effect 
which the party claiming its benefit reasonably gave, or should 
have given, to the acts creating the estoppel. In the case at bar 
there was never an unconditional promise by the insurance com- 
pany to pay the claim. As before said, a request for a temporary 
delay in bringing suit may have been inferred from the letters of 
Mr. Cabell. But this is the utmost that could reasonably have 
been inferred. No reason occurs to me why the insurance com- 
pany should have intended to abandon and surrender for all time 
the benefit of the limitation. A mere desire for time in which to 


investigate the question as to Stanley’s age, or for time to con- 


sider compromising the dispute, seems a very insufficient consid- 
eration for the absolute and permanent abandonment of so im- 
portant a right as is that given it by the thirty-day limitation. 
And no good reason suggests itself why the insured should have 
supposed that so important a right was intended to be absolutely 
and finally abandoned, when a mere temporary suspension an- 
swered every purpose of either party. 

There is no doubt but that the parties could have expressi; 
agreed that the operation of the limitation clause should be tem- 
porarily suspended. If so, | see no reason why an implied agree- 
ment to the same effect should not be created by, or deduced 
from, acts or words which reasonably import nothing more than 
such an implied agreement. It is true the contract does not con- 
tain any stipulation concerning any delay other than that be- 
tween April 15 and May 15, 1904. But a state of affairs has 
arisen, concerning which the parties have not expressly con- 
tracted. The right on the part of the insured to avoid the effect 
of the delay between the two dates mentioned above arises 
wholly from a doctrine of law which is distinctly equitable in 
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character. It seems reasonable, therefore, to apply a doctrine 
similarly equitable in character to the contention of the insured 
that greater effect must be given the acts of estoppel than it itself 
did give, or could reasonably have given, to said acts. 

If I am right in thinking that the reasonable inference that 
should have been drawn by the insured from Mr. Cabell’s letters 
was that the operation of the limitation clause was to be only 
temporarily held in abeyance, then surely no principle of law re- 
quires the court to hold that these letters had the effect of finally 
and forever abrogating the operation of that clause. And I am 
strengthened in my belief of the soundness of this view by the 
testimony showing the construction put on Mr. Cabell’s letters 
by the insured. Until August 16, 1904, the insured did not sue, 
but on receipt of Mr. Cabell’s letter of that date (copied herein- 
above) the president of the mill company testified that he de- 
cided to sue. And it was evidently only the request of an unau- 
thorized local agent of the insurance company that suit be de- 
ferred until another effort at compromise could be made that 
again caused the mill company to delay the bringing of the action. 

It is argued that Mr. Cabell’s letter of August 16, 1904, is not 
sufficient to fairly notify the mill company that it might have to 


meet, when its case was tried, a contention that suit must be 
brought within thirty days from that date. In the first place, 
Mr. Cabell did not, as it seems to me, have to anticipate that the 


mill company would seek to reopen negotiations with another 
agent, and delay more than thirty days from the receipt of his 
letter before instituting suit. Again, the mill company, in order 
to avoid the effect of its failure to sue by May 15, 1904, must rely 
on the implication, if reasonably drawn from Mr. Cabell’s letters, 
that the insurance company tacitly requested that suit be delayed. 
The letter of August 16th was not only on its face a perfectly un- 
equivocal and final withdrawal of such tacit request, but it seems 
clearly to have thus been construed by the president of the mill 
company. 

Counsel for plaintiff cited some authorities, to the effect that 
an insurance company, after a loss, will, by insisting on one only 
of several possible defenses, lose its right to afterward rely on 
any other. No good reason suggests itself for discussing such 
cases in detail. They are, after ali, necessarily based on the 
theory of equitable estoppel, or quasi equitable estoppel, and 
raise no question, in this case, other than that which has been 
considered, 
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PACIFIC MUT. LIFE INS. CO. 
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GALBRAITH.* 


Where the policy lapsed for non-payment of premium, but was reinstated 
on fraudulent representations as to health, a clause making it incon- 
testable after two years begins to run from the reinstatement, not 
from the date of original issue, and the policy was rendered void by 
the misrepresentations. The reinstatement is in effect a new contract 
between the parties, 


Error to Circuit Court, Hawkins County. Action by E. A. 
Galbraith against the Pacific Mutual Life Insurance Company. 
Judgment in favor of plaintiff, and defendant brings error. 


J. O. Puiuuips, for Plaintiff in Error. 
S. F. PowE.L and Susone & BIDDLE, for Defendant in Error. 


BRARD, C.J. 

This suit was brought by defendant in error, as assignee, to 
recover On an insurance policy issued by plaintiff in error on the 
life of one Harry M. Johnson for the sum of $2,000. The policy 
bears date the Ist of January, 1902, and the assured died on the 
14th of February, 1904. 

The declarat.on, after setting out the issuance of the policy 
and the death of the assured, alleges that at the time of the death 
the policy was in full force and effect. . To this declaration the in- 
surance company filed three pleas. The first of these raised the 
general issue. The second averred that the policy was issued 
pursuant to a written application made by Johnson to the com- 
pany, which application, by the terms of the policy, was made a 
part thereof, wherein he made certain representations and guar- 
anties with regard to his occupation, habits and health, all of 
which were material to the risk, and were at the same time false 
and fraudulent in fact. 

The third plea averred that it was a part of the contract that 
the annual premium provided for in the policy should be paid on 
the Ist day of January in each year, and on failure to make 
prompt payment of any such premium the policy should lapse, 
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that on January I, 1903, this being the day on which the second 
annual premium was due, Johnson failed to pay the same as 
stipulated, and thereby the policy became lapsed and of no effect; 
that on January 10, 1903, Johnson, in order to procure reinstate- 
ment and revival of the policy, furnished to the plaintiff in error 
a certificate containing a warranty of present good health; that 
relying upon the truthfulness of this certificate, and without any 
knowledge of its falsity, the plaintiff in error accepted the pre- 
mium then overdue and reinstated the policy. It is then averred 
that the warranty contained in this certificate was false, in this: 
“That the said Johnson was not at its date * * * in all re- 
spects in good, sound and unimpaired condition”, but, on the 
contrary, he was then greatly impaired in health, suffering with 
the disease known as “tuberculosis” or “consumption”, compli- 
cated with Bright’s disease, from which he died on February 14, 
1904. Wherefore it was averred that, the reinstatement having 
been procured by this false and fraudulent statement, the plain- 
tiff in error was not bound on the policy. 

To the third plea the defendant in error filed a replication, in 
which it was said that it was not true that Johnson made false 
representations and warranties in the certificate furnished by him 
for the reinstatement of the policy. Again, and for additional 
replication, it was averred that it was expressly stipulated in the 
policy sued on that it should be indisputable, for any reason, after 
two vears from its date of issuance, and that the policy was 
issued January I, 1902, and two years has lapsed at the date of 
the death of the assured, and, this being so, the defendant in 
error relied upon and pleaded as a bar to the contest attempted 
by the plaintiff in error. 

A demurrer was interposed to the second plea, the grounds of 
which it is unnecessary to state. 

To the third replication set out above, the plaintiff in error 
filed a demurrer, in which it was insisted that the “two years’ in- 
contestable clause referred to therein had no application to the 
certificate of good health made by Johnson for the purpose of 
procuring a reinstatement of the policy then lapsed, * * * 
because it appears from the declaration and defendant plea, to 
which the third replication is responsive, that the certificate of 
good health in question was made on January 10, 1903, and that 


the assured died on February 14, 1904; wherefore, it appears 
that the period of two years from the date of making the certifi- 
cate and reinstatement of the policy had not expired at the time 
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of the death of the assured, and defendant is not, therefore, de- 
barred from showing fraud in the making of the certificate and 
contesting the policy because thereof”. 

The demurrer to the defendant’s second plea, and also the de- 
murrer to the plaintiff's third replication, were overruled, and 
thereupon, by way of replication to the second plea, the plaintiff 
averred in substance the same as had been replied by him to the 
third plea; that is, again he interposed as a bar to the contest 
bound to be made with regard to the alleged fraudulent state- 
ment of the assured, upon which the policy was reinstated, the two 
years’ incontestable stipulation of the policy, insisting that this 
period ran from the date of the policy, and not from the date ot 
the reinstatement. 

The plaintiff in error then confessing it could no further go by 
way of rejoinder to the second replication to the second plea, or 
to the third replication to the third plea, these replications were 
therefore taken for confessed, and the circuit judge, sitting with- 
out the aid of the jury, then proceeded to hear the cause, and 
upon the pleading and the evidence adduced adjudged that the 
defendant in error, as assignee, was entitled to recover the full 
face of the policy, with interest from the death of the assured, and 
the cost of the cause. 


The case being now betore us for review, it is insisted by the 
defendant in error that the iudgment should be sustained, first, 
because there was in fact, as appears upon the face of the record, 


no lapse at the time this certificate was made by the assured on 
the roth of January, 1903, or at the time he paid his annual pre- 
mium on that day, and, this being so, the certificate was of no 
force or effect on the relations of the parties growing out of the 
issuance of the policy; and, second, that conceding a lapse the 
trial judge was right in his ruling that the incontestable clause 
was Operative from the date of the policy, rather from that of the 
reinstatement. 

The first of these contentions is rested on the ground that, 
while the policy bears date Ist of January, 1902, yet it is assumed 
to be apparent from the record that the policy in fact was not 
issued until the 15th of that month and that year, and counting 
from this later date there was no lapse at the time the certificate 
was issued on which the reinstatement was based. In the face 
of the pleading of the defendant in error this contention cannot 
be maintained. In the replication to the second and third pleas, 
it is distinctly stated “that said policy was issued on the Ist of 
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January, 1903”. This contention, therefore, may be dismissed 
without discussion of the cases cited in its support. 

This leaves open for determination the real question, presented 
in the record, as to the soundness of the holding of the trial judge 
that by the stipulation in question the policy was incontestable 
from its date, and as the assured died more than two years from 
that time the company was liable, notwithstanding a lapse and 
the reinstatement through the false warranty of the assured with- 
in that period. 

The policy was issued in consideration of an advance payment 
of an annual premium which might, at the option of the assured, 
be made in semi-annual or quarterly installments, with the con- 
dition found in the application for the policy, which by the terms 
of the letter was made a part thereof, that “the policy shall lapse 
and be void if any premium or installment thereon is not paid, 
as therein provided, and then all previous payments shall be for- 
feited to the company”. 

The incontestable clause, upon which turns the present con- 
troversy, is as follows: “This policy shall be indisputable after 
two years of its date of issue for the amount due provided the 
premiums are duly paid.” 

It is well settled that a policy is forfeited by its terms if the 
premium (or any note given for it) is not paid at maturity: 
Thompson vs. Life Ins. Co., to4 U. S., 252; Ressler vs. Life 
Ins. Co., 110 Tenn., 411. 

The effect of non-payment of the premium is made clear by tlie 
policy itself. As is said in Lantz vs. Ins. Co. (139 Pa., 546): “It 
declares that, if not paid on the days named and in the lifetime 
of the insured, the policy shall cease and determine. * * * It 
ceases to bind the company and to protect the assured, and this 
without anv act or declaration on the part of the former. It does 
not require a formal forfeiture. * * * As to him (the assured) 
it is a dead policy. It is true that it may be restored to life by 
the subsequent payment of the premium and its acceptance by 
the company. This, however, is a new contract, by which the 
company agrees in consideration of the premium to continue in 
force a policy which had previously expired; in other words, it is 
a new assurance, though under the former policy.” 

This, it seems to us, is a clear statement of the want of rela- 
tionship of the parties during the lapse of a policy like the one 
in question, and of the character of the new relations which grow 
out of its reinstatement. While in a state of absolute collapse, 
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the former owner of the policy has neither,a legal nor an equi- 
table claim on the company. By his failure to comply with the 
condition upon which it could be kept alive he has ipso facto for- 
feited all rights under the policy. As to him, it is as if it had 
never been written. If any benefit is to accrue to him therefrom, 
it must be revitalized, and this can only be done with the consent 
of the company. When it is done, then it becomes a new assur- 
ance—a new contract—as if the policy then was for the first time 
issued. If this be its nature, then it must operate in the future 
from the date of its reinstatement, and whatever might be its 
original date, or howsoever long it may have run, yet it would 
seem, by the force of necessary logic, to follow that the incon- 
testable clause would begin its new life with the date of the new 
contract. And it would seem also to be as certainly true that if 
the assured obtained the reinstatement by fraud, or by false 
warranties material to the risk, during the period reserved for 
contest, the company should be allowed to protect itself against 
such unfair dealing. 

In Bottomley vs. Ins. Co. (170 Mass., 274) it is said that a 
revived policy of life insurance does not go into effect if a dec- 
laration or warranty contained in the application therefor is 
untrue. This statement, however, must be taken with the modi- 
fication that if the policy contains a time limit, beyond which it 
is incontestable, when that limit is passed, then, unless fraud is 
within the class excepted from the operation of the clause fixing 
the limit, it is no longer a defense, but the policy is then affected 
notwithstanding the fraud. 

On the exact question now being considered few authorities 
have been found. However, in Teeter vs. United Life Ass’n (159 
N. Y., 411) a policy containing, in favor of the assured, a two- 
year limitation clause lapsed, and was reinstated upon a health 
certificate. The death of the assured occurred more than four 
years after that date. The company resisted recovery upon the 
ground that the statement contained in the certificate was false. 
To this the court said: “It seems to us after an examination of 
the contract that the defendant had two years after the reinstate- 
ment within which to investigate the condition of Teeter’s health 
at the time of the making of the reinstatement certificate, and 
that after that date the policy became indisputable.” It-was fur- 
ther said: ‘Turning to the facts of the case, we find that Teeter 
* * * duly made out the reinstatement certificate * * * and 
the defendant upon its receipt reinstated him. Thereupon the 
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policy here was restored in full vigor as of that date, and by its 
very terms it was to become incontestable after two years.” 

In Ash vs. Fidelity Mutual, etc., Ass’n (63 S. W., 944), decided 
by the Court of Civil Appeals of Texas, the question here pre- 
sented was considered and determined. The court said: “The 
clause of the policy providing that it should be incontestable 
especially excepts from its provision the agreement as to the 
payment of premiums, and non-payment of any premium would, 
under the terms of the policy, forfeit it. After the forfeiture 
. it would be again subject to forfeiture on account of 
false statements made by the insured to obtain a reinstatement. 
In the renewal contract deceased not only made new statements, 
but also reiterated the statement in the original application and 
agreed that the falsity of either * * * should render the policy 
null and void.” It is insisted, however, by the defendant in error 
that a contrary holding is found in Mass. Benefit Life, etc., vs. 
Robinson, 104 Ga., 256. We have carefully examined the opinion 
in that case, and, while it is true that there are one or two para- 
graphs in it which seem to bear out that view, yet, taken as a 
whole, we do not think that the case supports the contention of 
the defendants in error. In the course of the opinion it is said 
that “if there was a lapse of the policy * * * growing out of 
the failure to pay the premiums * * * anda reinstatement 
was necessary * * * and such reinstatement was secured by 
a certificate furnished by the assured in which there was a state- 
ment that he was in good health, and such statement was false 
and so material that his conduct would amount to a fraud, then 
the effect of the fraud would be to render his reinstatement void, 
and the policy would remain lapsed”. 

[t is true in the further course of the opinion the court says 
that, while it has been held that a reinstatement makes a new 
contract, the old contract is looked to for the terms, conditions 
and stipulations of the new. The court then adds: “The old 
contract in the present case being that the policy should be incon- 
testable after two vears from its date upon the payment of three 
annual premiums, the new contract would be governed by the 
same terms and the period of incontestability would be reached 
three years from the date of the original policy, notwithstanding 
* a lapse and reinstatement had taken place.” 

This last statement was not necessary to the determination of 
the case, and, with proper deference to the learned court deliv- 
ering the opinion, we think it hardly reconcilable with what had 
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gone before. [ut whether or not a dictum, it seems to us the 
concession made in the paragraph to the effect that upon the 
reinstatement a new contract is made repels the conclusion as 
to the period of incontestability begins with the date of the old 
contract; that is the original policy. For if, as conceded, it was 
a new contract, while the old policy would be looked to for terms 
and stipulations, yet, we submit, these could only be operative 
from the day of the making of the new contract. 

In Goodwin vs. Provident Saving Ass’n (97 Iowa, 226) it is said 
that reinstatement of a-policy of insurance is not the making of 
a new contract, but simply the cancellation of a forfeiture, where- 
by the original contract is restored. For this the court cites 
Lindsey vs. Western, etc., Aid Society, 84 Iowa, 734; and French 
vs. Mutual, etc., Ass’n, 111 N. C., 391. We have not had the op- 
portunity of seeing the first of these cases, but an examination 
of the last discloses it is not authority for the proposition. In 
addition, we think the weight of judicial opinion is against the 
holding of the lowa court as to the effect of reinstatement. For 
this reason, as well as because we regard the proposition as un- 
sound, we would not be disposed to follow it. 

We concede the full force of the contention that a policy of 
insurance is to be liberally construed in favor of the insured. 


This rule is applied in many of our cases involving life, accident 
and fire risks. And it is further conceded that, when words are 
used which may without violence be given two interpretations, 
that which will sustain the claim and cover the loss should be 
adopted: Thompson vs. Phoenix, etc., Co., 136 U. S., 287; Na- 


tional Bank vs. Ins. Co., 95 U. 5., 673. 

But we see no rule for the application of this rule when it is 
once assumed, as we think must be done, that there is a new con- 
tract dating with the reinstatement. This being so, we think, 
beyond cavil, there can be no two interpretations of the incon- 
testable clause in this policy. 

It follows that the circuit judge was in error in ruling on this 
point. Falling into this error, he improperly excluded from con- 
sideration evidence tending to show the falsity of the statements 
of the assured in the health certificate furnished by him for a re- 
instatement, and the testimony of the witness Harris, general 
agent of the company, that the premium due on the policy on 
the 1st of January, 1903, was not paid at maturity, and thereafter 
the company refused to accept payment of the same until the 
health certificate was furnished, and that the acceptance of this 
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premium was on the company’s faith in the truth of the warranty 
contained therein, and without knowledge of its falsity. 

The judgment of the court below is therefore reversed, and the 
cause remanded for a new trial. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NOYES 
v8. 


COMMERCIAL TRAVELERS’ EASTERN 
ACC, ASS’N.* 


The proofs furnished in compliance with the policy are simply a condition 
to recovery. Proofs furnished at the trial do not take their place and 
are not limited to the facts stated in the preliminary proofs to the 
company. The sufficiency of the latter is a separate question. 

Proofs of injury from accident were required by the policy to be satis- 
factory to the directors. 

Held, That the latter could not deprive the insured of his rights by unrea- 
sonably refusing to be satisfied. The requirement is the same as if 
the words “acting reasonably” were inserted. 

The burden of showing that there was no exposure to unnecessary dan- 
ger rests with the company and need not in proofs of disability be 
negatived by the insured. 

Where the insured was seventy-six years of age and his foot suddenly 
gave way while on a station platform, about to board a train, causing 
him to fall against the approaching train and crushing the foot, the 
question of negligence was for the jury. 

The sudden giving away of the foot without apparent cause was not, as a 
matter of law, such a disorder as to be a disease within the meaning 
of the coniract, precluding recovery. 


Exceptions from Superior Court, Middlesex County. Action 
by Person Noyes against the Commercial Travelers’ Eastern 
Accident Association. Verdict for plaintiff for $2,500, and 1n- 
terest, and defendant excepts. 


Joun J. & W. A. HoGAn, for Plaintiff. 
Wo. F. Merrirr and N. THos. MERRITT, JR., for Defendant. 


KNOWLTON, C. J. 
his is an action of contract, brought by a member of the de- 
fendant fraternal benefit association, to recover $2,560 as an 
indemnity for the loss of a leg bv a railroad accident. To main- 
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tain the action the plaintiff, at the trial, was bound to estabtish 
two propositions: First, that the accident was within the terms 
of the contract creating a liability; and, secondly, that he fur- 
nished to the defendant, as required by the contract, satisfactory 
prooi of the particular disability suffered by him. 

The defendant objected to a part of the evidence offered to 
support the first proposition, on the ground that it was not in- 
cluded in the proof of disability furnished by the plaintiff as a 
preliminary to the bringing of the suit. This objection was 
founded on the decision in Campbell vs. Charter Oak Ins. Co. (1c 
Allen, 213), in which it was said that corrections of mistakes in 
proofs of death “are not for the first time to be made known to 
the insurers at the trial of the action to recover for the loss, by 
the introduction of evidence showing that the statements filed 
were not true in a material fact, which, if it existed as stated, 
was fatal to a right of the insured to recover”. In Hogan vs. 
Metropolitan Life Ins. Co. (164 Mass., 448) the court said, ia 
referring to the decision, with a citation of authorities: “This 
case has not been generally followed in other jurisdictions. * * * 
In this commonwealth it has never been treated as enunciating a 
doctrine of universal application, nor extended to facts differing 
from its own.’ See, also, Abraham vs. Mutual Reserve Fund 
Ass’n, 183 Mass., 116. In Cluff vs. Mutual Benefit Life Ins. Co. 
(99 Mass., 317-324) Mr. Justice Wells, in giving the opinion, used 
these words: “\When an apparent ground of defense is disclosed 
by a separate and unnecessary narration of circumstances, and 
the proofs required by the policy are complete without that nar- 
ration and disclosure, it cannot be said that the party has failed 
to comply with the condition imposed upon his right to litigate 
his claim; and the effect of such disclosure, to defeat the action, 
must depend upon the degree to which the plaintiff is bound by 
the statement.” 

There is no reason why a plaintiff, in the proof of the first of 
these two propositions, should be limited to details of fact or 
evidence contained in the statement of his‘claim made to the 
company under the requirements of the contract. The real ques- 
tion between the parties arises more naturally in another way; 
that is, whether the plaintiff has furnished a sufficient statement 
or proof of his claim, in accordance with the contract, as a con- 
dition of his right to recover. If he has failed to do this, he can- 
not maintain his action. Proof furnished at the trial will not take 
the place of proof required to be furnished before bringing a 
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suit. If, in the essentials to be furnished, the statement is fatally 
defective, it is useless to try to maintain one’s case by evidence 
offered in court. Whether in the present state of the law the 
doctrine declared in Campbell vs. Charter Oak Ins. Co. (10 Allen, 
213) should be held applicable to a part of the statement or proof 
of loss not required to be made, which, if true, would establish a 
fact that might be relied on as a defense, it is unnecessary now 
to decide. The proofs filed with the board of directors by the 
plaintiff in this case show no bar to the maintenance of the action, 
and the evidence was rightly admitted. 

The next question is whether the decision of the board of di- 
rectors, that the proofs filed by the plaintiff were not satisfactory 
to them, leaves him without a right to recover. The defendant's 
contention is that the contract makes their decision conclusive. 
Under language like that used in this contract this is not the rule 
of law. An accident insurance policy provided 

That before payment of the sum insured by any policy proof 


satisfactory to the board of directors of the company should 
be furnished by the claimants of the death or accident, 


Etc.; and it was held in Braunstein vs. Accidental Death Co. (1 
Best & Smith, 782-789) that this meant proof reasonably satis- 


factory, and that the board could not deprive the plaintiff of his 
right by unreasonably refusing to be satisfied. Similar decisions 
have been made in many cases: Hawkins vs. Graham, 149 
Mass., 284-287; Webber vs. Cambridgeport Savings Bank, 186 
Mass., 315; Sloan vs. Hayden, 110 Mass., 141; Lockwood Mfg. 
Co. vs. Mason Railway Co., 183 Mass., 25, 26; Charter Oak Life 
Ins. Co. vs. Rodel, 95 U. S., 237; Accord Bowen vs. National 
Life Ass’n, 63 Conn., 460-473. The language in this contract is 
different in meaning from that under which one undertakes to do 
or furnish something to the satisfaction of the other party, into 
which considerations of taste or personal preference may enter. 
It calls for a result to be reached in a reasonable way, in accord- 
ance with a standard stated in words. There is an implication 
that the directors will act reasonably, and the requirement is the 
same as if the words “acting reasonably” were inserted in con- 
nection with the words “said board”. 

The defendant contends that the proofs furnished by the plain- 
tiff could not properly be found by the jury to be reasonably sat- 
islactory as a foundation for payment by the defendant. They 
were furnished upon forms established by the board of directors, 
as required by the contract, and all the questions were answered. 
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They contained affirmative statements of all facts necessary to 
entitle the plaintiff to recover; namely, that he had suffered 
disability caused by external, violent and accidental ‘means, 
which left an external, visible mark upon his body, and they 
showed the particulars of the disability. The only objection to 
the proof is that, according to the contention of the defendant, 
it showed facts which relieved the defendant from liability ; 
namely, that the injury was caused by the plaintiff's voluntary 
exposure of himself to unnecessary danger, and that it was an 
injury which the plaintiff might have prevented by the exercise 
of ordinary care, or was an injury caused by disease. These 
matters are referred to in the contract as conditions whose exist- 
ence will bar recovery. When a defendant relies upon such 
matters as a defense to a contract in this form, the burden oi 
proof is upon him to establish the facts referred to in the con- 
ditions: Freeman vs. Travelers Ins. Co., 144 Mass., 572; Baden- 
feld vs. Massachusetts Mutual Accident Ass’n, 154 Mass., 77; 
Keene vs. New England Mutual Accident Ass’n, 161 Mass., 149. 
The plaintiff was not called upon in his proof of disability to 
negative the existence of such facts: Cluff vs. Mutual Benefit 
Life Ins. Co., 99 Mass., 317-324. But, even if the statement of 
such a fact- might be fatal to his claim, which we do not intimate, 
we find nothing to justify the defendant’s contention. The 
grounds for this contention are, that the circumstances of the 
accident, as detailed by the plaintiff and his two witnesses, Riley 
and Nugent, show a voluntary exposure to unnecessary danger, 
or negligence on his part, as matter of law, or that the injury was 
caused by disease and not by accident. 

We are of opinion that the questions involved in this conten- 
tion were all for the jury. The plaintiff, a man seventy-six years 
of age, was on the platform of a railroad station, about to take 
a train which was entering the station. He walked forward on 
the platform, near the side of the train, before it stopped, with a 
view to take a forward car, when suddenly, without any apparent 
cause, “his right foot gave way”, and he fell, coming in contact 
with the train, and his foot was crushed. Upon this description 
of the accident it cannot be said as a matter of law that he was 
negligent. His foot had never before given way in a similar 
manner. So far as appears, the injury was entirely accidental. 
In this particular the court could not rule that the accident pre- 
vented the plaintiff from recovering: Badenfeld vs. Massachu- 
setts Mutual Life Ass’n, 154 Mass., 77-84. Nor can it be said, as 
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a matter of law, that such a disorder as the sudden giving way of 
his foot, without apparent cause, was a disease, within the mean- 
ing of the contract, such that the plaintiff is precluded from re- 
covery for this reason. See Mirs.’ Accident Indem. Co. vs. Dor- 
gan (7 C. C. A., 581), a decision by the Circuit Court of Appeals, 
in which the meaning of a similar provision is discussed in the 
opinion by Judge Taft. See, also, Winspear vs. Accident Ins. Co., 
6 Q. B. D., 42; Lawrence vs. Accident Ins. Co., 7 Q. B. D., 216. 
There was no error in the refusal of the judge to give the instruc- 
tions requested. 
Exceptions overruled. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


oe 


GRUNAUER Et AL. 
v8. 
WESTCHESTER FIRE INS. CO,* 


A fire insurance policy contained a condition that “if any change other 
than by the death of an insured takes place in the interest, title or 
possession of the subject of insurance (except change of occupants 
without increase of hazard), whether by legal process or judgment, 
or by voluntary act of the insured, or otherwise, * * * the entire 
policy shall be void.” Ina suit upon such policy to recover for a loss 
by fire, it appeared that the plaintiffs, who were the sole owners of 
the insured dwelling house and premises, had, after the issuance of the 
policy, executed a written agreement to sell and convey the property 
in fee to their tenant, who was in possession, upon the payment of the 
stipulated price (a portion of which was then paid), and it was held 
that such acts eaused a change in interest, title and possession of 
the subject of insurance sufficient to avoid the policy. 

, force of such contract and transfer of possession a complete transi- 
tion of the equitable and beneficial ownership from the vendors to 
the vendee was effected, subject only to the claim of the vendors for 
purchase money. Although the vendors thereafter still retained the 
legal title to the land, they held it as trustees for the vendee, who 
became the owner in equity. 


Action by Raphael Grunauer and others against the West- 
chester Fire Insurance Company. Judgment for defendant, and 
plaintiff brings error. 


Louis H. GRUNAUER and MICHAEL DuNN, for Plaintiffs in 
Error. 
JAMES G. BLANVELT, for Defendant in Error. 


* Decision rendered, Nov. 20, 1905. Syllabus by the Court. 
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VREDENBURGH, J. 
The fire insurance policy, the subject of this suit, was executed 
August 21, 1902, between one Garretson and the defendant, and 
contains the following standard policy insurance conditions, 
authorized by statutory forms (Gen. St., p. 1766, and act of 1902 
[Laws 1902, p. 437, § 77]); viz., that 


If the interest of the insured be other than unconditional and 


sole ownership, * * * or if any change, other than by the 

death of an insured, takes place in the interest, title or posses- 

sion of the subject of insurance (except change of occupants 
without increase of hazard) whether by legal process or judg- 

ment, of by voluntary act of the insured, or otherwise, * * * 

the entire policy * * * shall be void. 

At the execution of the policy one Garretson was the owner 
in fee simple of the insured premises, consisting of a dwelling 
house and the land upon which it stood, but at the issuance of 
the policy a mortgagee clause was attached, by which any loss 
thereunder was payable to one Manson, a mortgagee; and in 
February, 1903, when the property was conveyed by Garretson 
to plaintifis, they assumed payment of the mortgage as part of 
the consideration, and claimed, also, to stand in such prior right, 
as well as subsequent owners, by the indorsed consent of the 
company upon the policy. On July 1, 1903, one Mrs. Speck, 
having about a month previously rented and entered into the 
occupation of the premises as a tenant payirg monthly rent, 
made with the plaintiffs a written agreement to purchase the in- 
sured premises, the material provisions of which were that the 
plaintiffs agreed (to quote) 


To sell and convey to her, her heirs and assigns, all the land 
and dwelling house thereon erected for the sum of three thou- 
sand five hundred dollars 


Which sum she agreed to pay to the plaintiffs, 
Their heirs and assigns, 
In the amounts and manner following :— 


One thousand dollars 40 be paid on the delivery of this 
agreement, * * * and the balance, or two thousand five 
hundred dollars, to be paid in monthly installments of ten dol- 
lars a month on the first day of each and every month here- 
after, beginning with the month of August next, 1903, until 
the sum of three thousand five hundred dollars is fully paid 
and satisfied, together with interest on the unpaid balance at 
the rate of 6 per cent per annum, payable semi-annually, until 
the whole amount is paid up, 
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And 


On receiving such payments, and being fully paid and satisfied 
at the time and manner above mentioned, 


The plaintiffs should 
Execute, acknowledge and deliver * * * to her, 


Or her heirs and assigns, a 

Proper deed for the conveying and assuring to her or them 

the fee simple of the said premises, free and clear of all in- 

cumbrances. 

On July 1, 1903, Mrs. Speck paid to plaintiffs, upon account 
of the consideration mentioned in the contract, the specified 
$1,000, and thereafter, on the first days of each month following 
before the loss, paid not only the agreed $10, but also $30 per 
month additional, making for the four months $160. During 
this period she made in the house certain permanent improve- 
ments, adding three rooms in the attic, a china closet in the 
kitchen, and various other additions, at a cost of about $250, and 
obtained a policy of insurance upon her insurable interests in 
the premises, in her own name, of $2,000, upon which she, after 
the loss, collected the sum of $1,160 as representing her portion 
of the loss. On November 19, 1903, the house was consumed 
by fire, while Mrs. Speck was still in possession. At the close of 
the evidence in the suit upon the policy first named, the learned 
trial justice, upon defendant’s motion, directed a verdict for the 
defendant. 

The plaintiffs in error now urge that judgment should have 
gone in their favor, claiming, first, that the condition respecting 
ownership is only applicable to the subject of insurance at the 
time the policy is issued or indorsed, and not at the time of the 
loss; and, secondly, that notwithstanding their execution of the 
agreement to convey, and putting the purchaser in possession of 
the insured premises, there had been no change of interest, title 
or possession, within the meaning of the condition last above set 
forth. 

Passing to the consideration of the latter condition, we think 
that the judgment below, holding that it was violated by reason 
of the change of interest, title and possession of the assured in 
the premises, as shown by the recited facts, can readily be vindi- 
cated. It is not open to question that, under the admitted facts, 
a change, at least, in the possession and right of possession of 
the insured in the premises had taken place. The period of 
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interest in the insured embraced in the condition is, incontest- 
ably, from the beginning to the expiration of the policy. That 
such conditions are reasonable and valid, even though they tend 
to create forfeiture of the policy, cannot be denied: May on 
Ins., vol. 1, par. 287a. The effect of the recited acts of the in- 
sured upon the condition in question has not as yet, it seems, re- 
ceived judicial consideration in this state, but the references 
below will assist in determining the nature and extent of the 
change of interest effected by the contract to convey. Undoubt- 
edly such contract creates the relation of trustee and cestui que 
trust between vendor and vendee. It produces in equity a com- 
plete transition of the vendor’s holdings from real to personal, 
and gives the vendee the equitable ownership. After such con- 
tract the vendor’s interest is no longer real estate, and the un- 
paid purchase money is personalty, and goes to the vendor’s 
personal representative in case of his death. Thereafter the 
assured could have but a diminished incentive in the preserva- 
tion of the property irom injury, and such result was the very 
object intended by the insurer to be guarded against by the in- 
serted condition. Although the vendor still retains the legal 
title to the land agreed to be sold and conveyed, he thereafter 
holds it onlv as a trustee ior the vendee, who becomes the 
equitable and beneficial owner. In Martin vs. State Ins. Co. (44 
N. J. Law, 485) it was held in our Supreme Court that where the 
whole beneficial interest and the possession were in the assured, 
although the naked legal title of the property insured was in a 
third party, the former had the entire, unconditional and sole 
ownership of the property. It was there said by Mr. Justice 
Dixon, writing the opinion of the court, that the “mere fact that 
W. held the naked legal title did not destroy the plaintiff's own- 


ership, * * * and as his ownership was of the fee simple in 
equity, and was not held jointly or in common with another, it 
was entire and sole.” The respective situation of the parties 
there were the reverse of those here, but the principle established 
is clearly adverse to the contention of the plaintiffs in error. 


The reasoning thus adopted in our Supreme Court was in entire 
accord with the principle previously declared in this court in 
Franklin Fire Ins. Co. vs. Martin (40 N. J. Law, 568), where the 
proof was that the plaintiff (the insured) had contracted to pur- 
chase the insured property of another, and had paid all the pur- 
chase money, except $2,000, and had gone into possession and 
expended money in improvements. The late Chief Justice De- 
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pue there said that “a person in possession under an agreement 
for a conveyance has a substantial and an insurable interest. If 
the property is destroyed, it will be his loss, in contemplation of 
law. If he had paid the purchase money, the property is his prop- 
erty in fact, and its destruction by fire would be his loss, as much 
as if the formal legal title was in him.” 

In the recent case of Ordway vs. Chace (57 N. J. Eq., 478) the 
question of the effect of the clause first above set forth arose in 
chancery in a foreclosure suit. The policy was issued to one 
Chace, as owner, but his interest was shown only to be that he 
had given his bond for a debt secured by a mortgage of the 
premises, and was the holder of a subsequent mortgage made 
to him by one Enger, to whom he (Chace) at that date conveyed 
the premises, which were afterward conveyed to one Henderson, 
who was the owner in fee at the time of the loss. The court held 
that the insurance company was not liable on the policy, because 
the assured was not the unconditional and sole owner of the 
property insured. The learned vice-chancellor in his opinion 
referred to that class of cases, like the present, in which recovery 
is denied to the assured, where it appears that the equitable title 
to the insured premises was vested in a third person, “so that the 
loss would fall directly upon him, as where he is in possession 
under a contract of purchase, and has paid the whole or a part of 
the purchase money, and is personally liable for the remainder.” 
Under such contract and surrender of possession the vendee 
becomes the beneficial owner, and loss or destruction of the prop- 
erty falls upon him and not upon the vendor; and many cases 
decided in other jurisdictions directly hold such contract 
(either with or without transfer of possession) to be a breach 
of the condition in question. In Skinner vs. Houghton (92 
Md., 68, 48 Atl, 85, 84 Am. St. Rep., 485) it was held that 
“the effect of the contract of sale was to vest the beneficial 
ownership of the property in the vendee, and that conse- 
quently the policies were avoided as to the defendants, who de- 
nied all liability because of a change of interest of the assured 
without the consent of the insurer.” So it was held in Cotting- 
ham vs. Fireman’s Fund Ins. Co. (90 Ky., 439), that “an execu- 
tory contract for the sale of insured property causes a change of 


the title, within the meaning of a policy of insurance which pro- 
vides that it should be void, if anv change takes place in the title 
or possession, for the reason that the vendee becomes the bene- 
ficial owner, and the loss or destruction of the property falls 
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upon him, and not the vendor.” In the appendix to 1 May on 
Ins. (4th Ed., at pages 577, 578) is a collection of many citations 
of decided cases in various states and jurisdictions holding to 
the same effect as the preceding. As I do not find any sustaining 
a contrary rule with respect to the condition in question, I think 
it unnecessary to lengthen this opinion by further reference to 


authority. 
The judgment of the Supreme Court should be affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS 


FOR THE THIRD CIRCUIT. 


ELIZABETH R. HEWS 


vs. 
EQUITABLE LIFE ASSURANCE SOCIETY 
OF THE UNITED STATES.* 


Where a life insurance policy is procured through fraudulent representa- 
tions of the insured it is void both as to him and the beneficiary. 

Where false statements were alleged regarding health and habits, evidence 
of previous declarations by insured were admissible to show their 
ialsity, both against him and the beneficiary. 

Whether such declarations were too remote in time ‘is a question for the 
discretion of the trial judge and his rulings will not be disturbed un- 
less such discretion is plainly abused. Evidence extending back 
seven years prior to the application, that the plaintiff admitted having 
diabetes from time to time, was admissible. 

Such false statements in answers to the medical examiner and signed by 
insured, but not referred to in the application or policy, formed no 
part of the contract and need not be attached to the policy as if part 
of the application. But such statements are evidence as to the ques- 
tion of fraud in procuring the policy. 

While the question whether representations were fraudulently made is 
ordinarily for the jury, where the evidence showed unquestionably 
that such representations were absolutely false and fraudulent it was 
not error for the court to so rule as a matter of law. 


Before Acheson, Dallas and Gray, C. JJ. 


DALLAS. (©. }. 

This writ of error has brought up the record in an action which 
was instituted by the plaintiff in error against the defendant in 
error, upon a policy dated November 9, 1903, insuring the life of 
Samuel R. Hews, who was the plaintiff's husband. The defenses 


* Opinion filed, Feb. 6, 1906. 
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were that the policy had been fraudulently procured, and that 
the application contained statements which were warranted to be 
true, but which in fact were untrue. The verdict was for the 
defendant, and it was amply justified by the evidence. We, how- 
ever, are not concerned with the action of the jury, but with that 
of the court, and the errors averred to have been committed by 
it, are said in the plaintiff’s brief, to present the following ques- 
tions :— 

First. Was it proper to admit in evidence statements con- 
cerning the condition of the health of the insured, made by him 
to a physician while being treated a long time prior to his 
application for the policy, and also like statements made to 


another person, not a physician, several years prior to the ap- 
plication ? 


Second. Did the paper signed by the insured containing the 
questions of the defendant company’s examining physician 
and the answers of the insured thereto preliminary to the issu- 
ing of the policy, form part of the “Application for Insurance”? 
If so, was it error to admit that paper in evidence, no copy 
thereof having been attached to the policy? 


Third. Is it material to the issue to determine whether or 
not there was a fraudulent intention on the part of the insured 
in answering the questions set forth in his application? If so, 
is the finding of such intent a question for the court or for the 
jury? 

1. Dr. Taylor, a witness called for the defendant, was a resi- 
dent physician of the “Keeley Institute”, in the city of Pittsburg. 
He testified that he had there treated Samuel R. Hews for alco- 
holism, in April and May, 1903, and again in September of the 
same year. He produced two sets of papers, one of which related 
to the first, and the other to the second of these occasions; and 
each of them, he said, was ‘“‘a record taken at the time, that is 
kept on file.” The defendant first offered these papers as a whole, 
but, upon objection made, it limited the offer to such part of them 
as had been signed by S. R. Hews, and that part the court ad- 
mitted. Jacob Morgan, called for the defendant, was against the 
plaintiff's objection, permitted to testify that S. R. Hews had 
told him in 1896, that he then had diabetes. To the testimony 
of these two witnesses, and to the statements signed by Hews 
and produced by Dr. Taylor, the first of the questions which we 
have quoted from the plaintiff’s brief, appears, from what there 
follows, to refer; and the grounds which have been mainly relied 
on to support the contention that evidence either oral or docu- 
mentary, of the declarations of Hews respecting the state of his 





204 Insurance Law Journal. [ Mar., 


health, and his habits as to temperance, should not have been 
admitted, are, that they were made at a time too remote from the 
time of the application to be material, and that, because the 
policy was “in favor of another’, evidence of any declaration 
made by the insured should have been excluded as hearsay. 
These are the only points which, upon this branch of the case, 
secin to us to be serious enough to call for discussion, and to 
them we now direct our attention. 

The policy was issued to Samuel R. Hews, and though it was 
made payable to his wife, if living at his death, subject to his 
right to change the beneficiary, still the contract was with him, and 
if he secured it by fraud, it was void, and not enforceable either 
by him or by her. The fraud alleged was that both in his applica- 
tion and in his answers to the company’s medical examiner, Hews 
had made material statements of fact, which were false, and 
which he knew to be so. In the former he said: “nor have I been 
intemperate, or had any serious illness or disease, except disease 
incident to childhood”; and in the latter, that he hac never been 
affected with “any serious disease, injury or infirmity’; and that 
his practice as regards the use of alcoholic beverages, was “an 
occasional glass of beer”; that he never had been a “‘free- 
drinker’, and had never taken “treatment for alcoholic or nar- 
cotic habits”. Upon the question whether these statements were 
consciously untruthful, the previous admissions by Hews of his 
diseased condition and habits of intemperance, were manifestly 
pertinent and important, and the contention that evidence there- 
of, as against the beneficiary under the policy, was hearsay, is 
fallacious. Under such a policy the beneficiary occupies no bet- 
ter or stronger position than the person from whom the asserted 
right to benefit by it is derived and the legal relation between 
them is such that the former is legitimately affected by the ante- 
cedent relevant declarations of the latter. In this case the plain- 
tiff was liable to an inquiry into the previous life and condition 
of Mr. Hews and all facts were provable which tended to show 
what they had been. The policy sued on was procured by him 
and upon his representations. Therefore she was bound by those 
representations and was subject to the consequence of his knowl- 
edge of their falsity; and his declarations were evidential against 
her, because upon the issue as to whether he had fraudulently 
procured the policy (upon which depended its legal existence), 


any evidence was admissible that would have been competent if 
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that issue had arisen in a suit to which he, instead of his ap- 
pointee, had been a party. 

We do not think that any one of the facts in question was so 
remote from the time of the application as to require that evi- 
dence of it should be excluded. The earliest time referred to was 
the year 1869, when as testified by Mr. Morgan, Samuel R. Hews 
said that he then had diabetes; but there was other evidence 
tending to show that he continued to have that disease up to 
the time of the application; and it is to be borne in mind, too, 
that the representations made by Hews were, that he never had 
any serious illness, or had been intemperate. Rulings of the trial 
judge upon questions of remoteness will not be disturbed by an 
Appellate Court in any case, unless an abuse of discretion quite 
clearly appears; and, in this one, the discretion of the learned 
judge of the court below was, in our opinion, correctly as well as 
rightfully exercised: Nicola Bros.’ Co. vs. Speer Box & Lumber 
Co., 133 Fed., 914. 

The Pennsylvania Statute of May 11, 1881 (P. L., 20), pro- 

vides :— 

Chat all life and fire insurance policies upon the lives or 
property of persons within this commonwealth whether issued 
by companies organized under the laws of this state, or by 
foreign companies doing business therein which contain any 
reference to the application of the insured or the constitution, 
by-laws or other rules of the company, either as forming part 
of the policy or contract between the parties thereto, or having 
any bearing on said contract, shall contain, or have attached 
to said policies, correct copies of the application, as signed by 
the applicant, and the by-laws referred to; and unless so 
attached and accompanying the policy, no such application, 
constitution or by-laws shall be received in evidence in any 
controversy between the parties to, or interested in, the said 


policy, or shall such application or by-laws be considered a 
part of the policy of contract between such parties. 


The answers which were made by Hews to the company’s 
medical examiner were not within this provision, “This policy, 
and the application therefor, taken together, constitute the entire 
contract”, and the answers in question were neither referred to 
in the former nor made part of the latter. They of course formed 
no part of the “constitution, by-laws or other rules of the com- 
pany”, nor of its charter, which latter, it has been held, might, 
under circumstances not present in this case, be taken to be 
within the spirit of the Act. Muhlenberg vs. Ins. Co., 211 Pa. St. 
432. Moreover, fraud in its procurement “strikes at the obliga- 
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tion of the policy itself. It is not to be regarded as touching the 
construction of the paper, but as to the subsistence of the policy 
as an instrument binding the company”; and therefore to such a 
case as is now under consideration, the statute is wholly inappli- 
cable: Carrigan vs. Massachusetts Benefit Ass’n, 26 Fed., 230. 

3. That the intent with which a representation was made is 
relevant to a question as to whether a fraud was committed in 
making it, is unquestionably true; and it may be conceded that, 
ordinarily, in an action upon a policy, it is for the jury to deter- 
mine whether statements material to the risk and untrue in fact, 
were made by the applicant with knowledge of their untruthfui- 
ness and with the fraudulent design of thereby inducing the issu- 
ance of the policy. but we cannot agree that the learned judge, 
by taking that question from the jury in this case, committed 
reversible error. Careful examination of the evidence has en- 
tirely satisfied us that the only inference which could reasonably 
have been deduced from it, is that material representations as to 
his physical condition and as to his use of alcohol:c beverages, 
were made by Hews, both in his application and in his answers to 
the medical examiner, which were absolutely false, and which he 
knew to be so, and made with intent that the company should 
believe and act upon them. This being so, there was nothing 
upon which a finding that the misrepresentations in question had 
been “made in good faith” could have been sustained, and there- 
fore the defendant was entitled to the binding instruction which, 
in effect, was given upon this subject; for “it is the settled law of 
this court, that, when the evidence given at the trial, with all the 
inferences which the jury could justifiably draw from it, is insuffi- 
cient to support a verdict for the plaintiff, so that such a verdict, 
if returned, must be set aside, the court is not bound to submit 
the case to the jury, but may direct a verdict for the defendant”: 
Schofield vs. Ry. Co., 114 U. S., 615; Northern Pacific Railroad 
Co. vs. Freeman, 174 U. S., 379. The question is, whether from 
the evidence an inference favorable to the plaintiff could ration- 
ally have been drawn, and, as we have already said, we are clearly 
of opinion that it could not have been: Hart vs. United States, 
84 Fed., 799. . 

The judgment of the Circuit Court is affirmed. 
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UNITED STATES CIRCUIT COURT OF TENNESSEE. 
M. D. 


GAINES 
v8. 
SUPREME COUNCIL OF ROYAL ARCANUM.* 


Where it was deemed necessary for a benevolent organization to change 
its system of rates and such change was made in good faith in its 
by-laws, increasing the rates on older members, the questions whether 
the obligation of the original contract with members under the old 
system was impaired and whether the original certificate of member- 
ship created a contract for assessments on that basis for life, though 
delicate, are not so clear as to justify a Federal court in another 
state to interfere by injunction. The law of the state which is the 
domicile of such organization governs, and its interpretation belongs 
to the courts of that state. 


In Equity. On motion for preliminary injunction. 


CHARE, B- J. 

This case is now before the court on application for a pre- 
liminary injunction, based upon the restraining order heretofore 
allowed. The case is heard on the bill and on such evidence as 
has been offered in support of the bill and in opposition to the 
injunction. The defendant is a fraternal beneficiary organization, 
its membership in ali parts of the country aggregating 300,000 
meinbers, and about 3,500 of these probably reside in the state 
of Tennessee. In May, 1905, certain modifications were made in 
the by-laws and regulations of the corporation by which, speak- 
ing broadly, its system of assessment was changed from a system 
based upon the age of admission of its members to a system 
based upon the actual attained age of its members, on the Ist day 
of October, 1905. The main object of this change in the laws of 
the association was to equalize and render more equitable, in 
accordance with the general laws of insurance, the premium paid 
for insurance at different ages by different classes of the members 
of the association. 


It is an established fact, and is in accordance with the verv 
nature of the subject, that the rate of mortality is greater, and 
the demand on the benefit fund greater as the classes of mem- 
bers in the association grow older, in accordance with the princi- 
ples of ordinary life insurance. It costs decidedly more to carry 


* Decision rendered, Nov. 2, 1905. 
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the class of members who have attained the age of sixty or sixty- 
five than it does to insure those who are thirty to forty years of 
age; and hence the system operates inequitably and heavily upon 
the comparatively young members of the association, and op- 
erates lightly and very favorably as to the rates of assessmen{ 
on the older members of the association, among whom the mor- 
tality is greater and the demands on the benefit fund to be made 
by assessment greater accordingly. The assessment, however, 
under the old system, when made, was equal upon all members, 
and it would necessarily result from this that comparatively 
younger members of the association were paying too much for 
life insurance, having regard to the doctrines of ordinary insur- 
ance, and the older members of the association were paying cor- 
respondingly too little for the risk of being carried or insured as 
members. It was to meet this situation that changes here com- 
plained of were made from the age of admission to the attained 
age of the members, and as this change increases decidedly the 
annual premium charged against older members, especially those 
passing the age limit of sixty-five years on October I, 1905, the 
complaint is coming chiefly, if not exclusively, from that class 
of members. 

The defendant is an association organized under the laws of the 
state of Massachusetts, and that is the state of the defendant's 
domicile and chief office. No fraud or bad faith is charged in the 
bill, nor insisted upon, and the case, upon close study, reduces 
itself to the single question, whether the modification of the new 
regulations, or the new system, as it may be called, impairs the 
obligation of the original contract with the members who be- 
come such on the basis of the old system of assessment, based on 
the age of admission, and whether the certificate of membership 
completed a contract for assessments on that basis during life. 

It must be apparent that it is an extremely delicate question 
for the courts of any jurisdiction other than Massachusetts, the 
state of defendant’s creation and the state of its domicile, to in- 
terfere by injunction with the internal regulation and manage- 
ment of the affairs of this benevolent association. The contract 
is, of course, found not only in the certificate of membership, but 
in the properly adopted by-laws and regulations or the laws ot 
Massachusetts, under which the association is incorporated, and 
it is obvious enough that the law of Massachusetts furnishes the 
rule for the decision of the question now up for disposition, and 
all similar questions relating to this association and its powers 
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and authority. If the court may interfere by injunction in a 
case like this, it must be distinctly upon the closely drawn issue 
whether vested and constitutionally protected rights are being 
interfered with or impaired. If the courts of any state may exer- 
cise jurisdiction for such purposes outside of the state in which 
the defendant association was created and has its principal office 
and domicile, it is equally true that the courts of the forty-three 
or forty-four different states where members may be can exercise 
similar power and authority. If this were done, it would speedily 
bring about such a situation as would make emphatic the propo- 
sition that the courts of any state other than Massachusetts 
should only exercise authority to interfere by injunction with the 
internal management and operation of the association upon the 
clearest and most cogent grounds. 

For these reasons, and because in its last analysis, as I have 


said, the single practically determinative question is one of con- 
tract impairment, in violation of the Constitution, and notwith- 
standing the magnitude of the case, its disposition on the present 
occasion and for the purpose of the issue now presented does 
not seem to require any elaborate opinion, although it has re- 
ceived careful and extended study. I conclude, as already plainly 


intimated, that the law of Massachusetts furnishes the rule for 
the decision of this question, and I further conclude that under 
the law of Massachusetts, in accordance with the exposition of 
its court of highest authority, the defendant might, in view of its 
contract, make the change which it has made, notwithstanding 
the question is close and that the change is quite fundamental, and 
has resulted to a large extent, not merely in amendment or 
modification, but in reconstruction, by which a practically new 
system is brought about. It seems that such reconstruction as 
this was actually necessary to continue the existence of this as- 
sociation, and to prevent a necessary windup in the court or 
otherwise. At all events, it is not sufficiently clear, under the 
law of Massachusetts, that this plan of assessment, and the effect 
on members, impairs the obligation of the contract, and unless it 
did so appear obviously this court should not interfere. 

Now, the case stands, of course, on the bill and application for 
injunction; but counsel have very properly, I think, agreed that 
for the purpose of any disposition which the court may make of 
the case, the evidence put in the record to support the applica- 
tion for a preliminary injuhction by the plaintiffs, as well as the 


evidence presented to resist that application by the defendant, 
VoL XXXV.-14. 
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may be treated as part of the record. If preliminary injunction 
were allowed, the case would then be in position for immediate 
review by appeal. I am anxious to put the case in position for a 
reviewing court, as it is one of great magnitude, and the rulings 
are to affect interests of much public concern. Upon the record 
as now made up, I conclude that the complainants are without 
right to the injunction, and for exactly the same reason that they 
are without right to relief, and, indeed, injunctive relief is pract- 
cally the only form of reiief which will finally be of any avail. 

For the reasons thus very briefly, but sufficiently, indicated, 
the injunction is denied, and the court on its own motion, as it 
may do on this interlocutory application, dismisses the bill, upon 
the ground that the complainants are not entitled to relief in 
equity; but this dismissal will be without prejudice, so that it 
may not be suggested as in the way of filing a similar bill in the 
courts of Massachusetts, in the event the complainants or others 
in like situation should determine to do so. 

The injunction is then denied, and the bill dismissed, at the 
costs of the complainants. It is accordingly so ordered. 
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SUPREME COURT OF MINNESOTA. 


COOPER 
v8. 
GERMAN-AMERICAN INS. CO. or NEw York* 


The duly authorized agent of a fire insurance company, having power to 
consent to the removal of the location of insured property and to 
transfer the policy, may by oral agreement consent to such removal 
and make such transfer, and if such agreement is made the policy 
does not become void but continues in force. The fact that the rate 
of insurance is greater at the new location does not relieve the obli- 
gations of the company under the policy, provided the insured agrees 
and holds himself in readiness to pay the additional premium. The 
duty is upon the agent to ascertain what the increased rate is and 
make demand upon the insured therefor. 


Appeal from District Court, Clay County. Action by W. I 
Cooper against the German-American Insurance Company ot 
New York. Judgment for plaintiff, and from an order denying 
a new trial, defendant appeals. 


M. L. CouUNTRYMAN (MoRTON BARROWS and Epwin ADAms, 
of Counsel), for Appellant. 
C. A. NvE, for Respondent. 


LEwIs, J. 
The question upon this appeal is whether the evidence was 
sufficient to justify the jury in finding that the company con- 
sented to the change in location of certain insured goods and 
agreed to transfer the policy, and whether, being oral, such 
agreement was binding on the company. The policy contained a 
provision that it should be void 


If the assured now has or shall hereafter make any other insur- 
ance on the said property without the assent of the company, 
or if without such assent the property shall be removed, * * * 
or if without such assent the situation or circumstances affect- 
ing the risk, shall, by or with the knowledge, advice, agency 
or consent of the insured, be so altered as to cause an increase 
of such risks. 


Plaintiff's testimony was to the effect that, during the time 
he was engaged in removing the property from the place where 
it had been insured to another location three or four blocks 
away in the same village, he had a conversation with the local 


* Decision rendered, Oct. 27, 1905. Syllabus by the Court. 
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agent of defendant company, informing him that he was moving 
his goods, and to what place, and requesting a transfer of his 
policy; that the agent answered he would attend to it, but that 
there would be a difference in the premium, to which plaintiff 
replied he would pay the difference; and that the agent prom- 
ised to let him know what it was. The goods were moved to 
the new place, where the rate of insurance was much higher. 
Plaintiff did not deliver his policy into the hands of the agent for 
the purpose of a transfer, and did not offer to pay the increased 
premium; neither did the agent call for the policy or make de- 
mand for the additional premium, and did not attend to the 
transfer. About a month thereafter the goods were destroyed 
by fire. 

{t is conceded that it was within the duties of the local agent, 
who originally issued the policy and received the premium, to 
consent to a removal of the goods and to transfer the policy. So 
far as appears from the contract which was embodied in the terms 
of the policy, such removal and transfer agreement might be 
made orally between the agent and the insured. It is immaterial 
that plaintiff had commenced to move his goods before obtaining 
defendant’s consent, if in fact the agent, being advised of all 
the circumstances, actually did consent to such removal and 
agreed to make the transfer. We need not inquire whether the 
unearned premium at the time of the removal was a sufficient 
consideration to extend the policy beyond the time of the fire, 
for it has nothing to do with the question. Nor shall we enter 
into a discussion of what is necessary to constitute a new agree- 
ment of insurance, because such discussion rests upon the hy- 
pothesis that there was a cancellation of the policy by the mere 
fact of the removal of the goods. The evidence warranted the 
conclusion that the company, through its duly authorized agent, 
consented to the removal of the goods and agreed to transfer 
the policy. This being taken as true the policy did not become 
void, but continued in force, and it was the business of the com- 
pany to ascertain the additional premium and make demand for 
it. So far as the insurer was concerned, he had done all that 
was required to him; viz., to secure the consent of the company 
to such removal and agreement to transfer the policy, and con- 
sent himself to the terms of the change and express his willing- 
ness to pay whatever the additional rate might be. It was of no 
consequence to him whether the agent caused the transfer to be 
made upon his books, nor was it his duty to find out what the 
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additional rate was and make tender of the increased premium. 
Those matters were incidental to the agreement on the part of 
the company in consenting to the change of location and to 
transfer the policy, and if it chose to neglect them it waived a 
privilege which might have been enforced. In the absence of 
any evidence to the effect that the company informed plaintiff of 
the additional amount required and that demand was made for it, 
plaintiff, being ready and willing to pay it when so advised, was 
justified in relying upon the agreement and considering the 
policy in force. In Williamsburgh City Fire Ins. Co. vs. Cary (83 
Ill., 453), and Pollock vs. German Fire Ins. Co. (127 Mich., 460), 
there was no positive agreement on the part of the company 
consenting to a removal of the goods and to make transfer of 
the policy. All that was shown in those cases was that the com- 
pany had knowledge of the change, and by its conduct permitted 
the insured to rely upon the implied promise to make the change 
and attend to the transfer. In those and similar cases the prin- 
ciple relied upon was waiver or equitable estoppel. We do not 
have to go so far in the case before us, the agreement having 
been expressly made. 
Order affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


GROSSBAUM CERAMIC ART SYNDICATE 
v8, 


GERMAN INS. CO. or FREEPORT. 


SAME 


vs. 
POTOMAC INS. CO. or District or COLUMBIA.* | 


Where there was a conceded conversation between the representative 
of the claimant and of the company regarding the insurance, but the 
testimony is conflicting as to whether there was a complete contract 
or a mere discussion of the terms about which the plaintiff’s repre- 
sentative was to notify the agent whether they were acceptable, the 
question of a complete oral contract was for the jury. 


A subsequent letter from its representative to insured stating that the 
insurance was secured subject to the condition that it would be neces- 
sary to incorporate a certain clause in order to get the company to 
accept the insurance, was proper for consideration by the jury as to 


whether or not it implied that acceptance of the condition must still 
be made by the plaintiff. 


Appeal from Court of Common Pleas, Allegheny County. 
Actions by the Grossbaum Ceramic Art Syndicate against the 
German Insurance Company of Freeport, Ill., and against the 
Potomac Insurance Company of the District of Columbia. From 
judgments for defendants, plaintiff appeals. 


The trial court charged in part as follows :— 

“In measuring the value of testimony in this case, and in all 
cases, it is important to keep in view certain leading ideas that 
help you to measure the force of the testimony. In some cases 
the testimony, perhaps all of the way through, may be truthful, 
or some witnesses may be mistaken, and innocently mistaken. 
You may fail to believe their testimony, or rather fail to give 
credence or weight to it on the ground that you believe they are 
innocently mistaken—simply mistaken. On the other hand, you 
may fail to give value to the testimony because you may believe 
it bears the impress of perjury. Another thought is that the man- 
ner and appearance of witnesses upon the stand may help you to 
some extent to determine the value of the testimony. So that 


*% Decision rendered, Jan. 2, 1906. 
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the testimony in a case of some witnesses may be as genuine as 
a standard coin; of others it may be as worthless as a counter- 
feit. It may measure up to par, or be absolutely worthless. 
Some of it mav impress you as being that simply of witnesses 
who did not intend to testify falsely, or who perhaps were care- 
less, or whose memory as to the facts was wrong. 

“Coming, then, to this case, with these suggestions in measur- 
ing the testimony, the main turning point is the question whether 
there was a contract executed here which bound these insurance 
companies to pay the insurance. There is no contest as to the 
amount of the loss, and no contradiction of the testimony show- 
ing exactly what the loss was. There is no dispute that proofs 
of loss were sent. But the fact that there was a loss, and the fact 
that proofs of loss were sent in, does not make a contract. 1 
cannot compel vou to pay a loss, arising from fire or from any 
other source other than a tort, where you do a willful wrong or 
injury. I cannot compel you to pay the same, based on a con- 
tract, simply because I claim it. If you dispute my right, or deny 
that there was any contract between us, the burden is upon me 
to show that contract and establish it by the weight of the evi- 
dence. So here, when the plaintiff, the Grossbaum Ceramic Art 
Syndicate, comes along with claims based upon contracts which 
the company alleges were made with these insurance companies, 
and the insurance companies contest the point that there were 
contracts, the burden is upon the plaintiff to satisfy you, by the 
weight of the evidence, that there was a contract. A contract for 
what? A contract covering ceramic art goods located, we will 
say, at Atlantic City; perhaps not necessarily there, because if 
the testimony is to be believed, it was, substantially, that a floate1 
policy, which it is alleged was the kind of policy contracted for 
here, is just what the term ‘floater’ means—floating about from 
point to point. I may not recall exactly the cities; but, as illus- 
trating the manner of their business, there was some testimony 
that in three months they exhibited at perhaps Chicago, Cleve- 
land, Boston, New York and Pittsburg. So that a floater meant 
a policy that foated around with these goods and insured them to 
the extent that the understanding of the parties agreed they 
should be insured. Now, was there-a contract made? If there 
was no contract, no binding agreement between these parties, 
that is the end of the plaintiff's case. The plaintiff must show a 
contract which binds the defendants. It is for you to determine 
whether there was a contract, and, if so, what it was. 
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“It is alleged by the plaintiff that it was a floater policy, and 
the meaning of that I think is quite clear from the testimony. 
These policies were policies to the extent of $5,000. There is 
some dispute as to whether the goods were to be in Atlantic 
City. Probably, within the fair atmosphere of all the testimony, 
the policy was intended to be—but that is for you to say—a 
floater policy covering Atlantic City, to run a year at the rate of 
3 per cent, and covering any other points within the express 
arrangement of the parties, if there was an express, definite ar- 
rangement made. It takes three links to make the contract. 
Two out of the three will not make it. All of the links must be 
established. If it is clear that the first link in the contract is 
established, that the minds of these two agents met, and it was 
clearly understood to be a floater policy to the extent of $5,000, 
covering ceramic art goods, and then if it is clear that that meant 
a floater policy, wherever the goods might be, that part of the 
link would be established, unless the expression, ‘wherever they 
might be’, was qualified by some other definite arrangement. li 
it was definitely understood between them that, while it was to 
be a floater policy, which meant floating from point to point, the 
insurance was not to cover every place that these goods might 
float or be placed, but was only to cover, say, the best hotels, or 
high-class hotels, and railroad depots; if that is all, even if their 
minds met to that extent, that is the second point in the case. 
If they were to cover simply those points, then there could be no 
recovery in this case, because stores, no matter how good they 
were, were not part of the arrangement. If the arrangement was 
generally to cover hotels, depots and good stores, and if this was 
a fairly good store, which, perhaps, cannot very well be disputed, 
then the policy would cover the store. If it did not cover the 
store, in the sense that the parties agreed if they agreed at all, 
but simply covered railroad stations or depots and good hoteis, 
then, of course, the plaintiff cannot recover. Then another step 
or link which would be essential, even if it is all established up to 
that point, is what were the terms of payment? The rate was 3 
per cent. That cannot be disputed, and if the testimony of Mr. 
Hast is to be beiieved it was to cover a year. It is asserted here, 
as a principle of law, that because the premium was not actually 
paid at the time there could be no recovery. That might, or 
might not, be a good proposition; but, leaving that out of the 
case, as not for your consideration, we have a set of facts which 
settle that question, if vou believe the testimony. 
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“On the question of payment, within the general scope and 
method in which these two agents did business with each other, 
there is testimony that Logue & Bro. and Mr. Hast, in the inter- 
change of business, amounting sometimes, as Mr. Hast says, to 
nine or ten policies a day, and in the hurry of business neces- 
sarily, and in accordance with the general custom of all the insur- 
ance agents in the city of Pittsburg, credit was extended, in the 
sense of running accounts, perhaps as a clearing house would run 
and clear at the end of twenty or thirty days, or whatever the 
- custom was as between Logue & Bro. and Mr. Hast, to settle the 
balance as shown by the contra accounts, whatever business 
Logue & Bro. had charged against Hast would be summed up 
in an account, whatever business Hast had against Logue & Bro. 
would be summed up, and the difference between the two ac- 
counts would represent the cash balance due from one to the 
other, and then a settlement would be made and the cash paid. 
If it is true that there was this general custom, not only between 
these two parties, but generally among the agencies here, insur- 
ance agents, to run a line of credit and conduct the business in 
that way, then it is fair to imply that this transaction, being one 
of perhaps dozens and dozens had between the parties, went into 
the account in that way, and therefore it was a sufficient contract, 
as to that link, and bound these companies. Mr. Logue, of 
Logue & Bro., who represented these insurance companies, tes- 
tifies that the contract was not closed. Of course, you are to take 
your own recollection, and from that point of view weigh the 
value of the testimony; but I believe Mr. Logue’s testimony is 
that Mr. Hast came to see him, and there is no dispute about that. 
There was some talk about a floater policy, and Mr. Logue said 
to him that he would like to know where these goods were. 
Mr. Hast replied that he was not sure, but he judged they were 
at Atlantic City, because the telegram came from there. Mr. 
Logue’s testimony is that he refused to bind himself, refused to 
make a contract, unless ithe location of the property in the floater 
policy was limited to railroad depots or stations, and high-class, 
or first-class or best hotels. Now, if that story is true, if that is 
exactly what he agreed to do, and to that extent he was willing to 
make a contract, and did make a contract, he would be bound 
only to that extent. If the contract did not include stores, then 


there was no contract as to stores, and, of course, these compa- 
nies would not be liable, and the plaintiff could not recover. 
“Then there is a letter that is important here. Mr. Hast said, 
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in chief, when he was on the stand, that he made an absolute 
contract; that is, he made a closed contract with Mr. Logue, not 
a contract that was subject to any restrictions, not a contract 
subject to any condition which leit the actual full contract open, 
to be settled afterward, but that he made a full contract. Mr, 
Logue denies that. Is Mr. Hast supported in his allegations that, 
at the time he alleges the contract was made, it was actually 
made, a completed full contract, containing all of the essential 
links that bound the parties. Is that true? It is for you to judge, 
to some extent, as to that, from the letter which Mr. Hast sub-- 
sequently wrote to Mr. Grossbaum, who is now dead, but who 
was the president of the plaintiff company at that time. Mr, 
Hast wrote Mr. Grossbaum on April 1, 1902, after he had had this 
alleged conversation with Mr. Logue :— 

We wired you this morning in reply to your telegram as fol- 
lows: ‘$5,000 covered, subject to condition, particulars by 
mail’—which we now beg to confirm. 

“The condition referred to is 

That it will be absolutely necessary to incorporate the full co- 

insurance clause in the form in order to get the company to 

accept the floater business. 

“Now, if his testimony in the first instance was, regardless of 
this letter, that he had actually made a full contract, complete in 
all its term, clearly understood by all of the parties, and binding 
upon the parties, why did he write this letter? The condition 
referred to is ‘that it will be absolutely necessary to incorporate 
the full coinsurance clause in the form’, Absolutely necessary to 
do that in order to do what? In order to get the company to 
accept the floater business. From that would you, or would you 
not, infer that he had not completed his contract? If you infer 
that he had not completed his contract with Mr. Logue, that the 
terms were not all fully agreed upon, that there was still some- 
thing to be done—if that is the true interpretation—there cou!:! 
be no recovery here by the plaintiff, and your verdict would be 
for the defendant. If the completion of the contract depended 
upon Mr. Grossbaum’s wiring or writing back in reply to this 


letter, ‘That is entirely satisfactory, you may close the contract’, 


there never was any telegram and never was any letter back from 
Mr. Grossbaum, prior to the fire, stating he was satisfied to 
add the coinsurance clause and therefore close the contract. Not 
having done that, the contract, not having been closed prior to 
the fire, the defendant would be entitled to a verdict. 
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“IT do not know that there is anything more to say, gentlemen, 
unless we have overlooked something. If there is anything 
counsel would like to have us cal! the attention of the jury to, 
we would be glad to do it. In a general way, and by way of 
repetition, it is for you to say whether there was a completed 
contract, completed in the sense that there was no condition at- 
tached to it, completed in the sense that Mr. Logue and Mr. 
Hast met and talked about it, and agreed that the insurance 
should be placed, and should be placed in the sense that it was 
absolutely binding and fixed, and no condition whatever attached 
to it, and that it covered the goods, in the floater sense, in stores. 
As before stated, even if the minds of the parties met upon a 
contract, and that contract did not cover stores, but did cover 
railroad depots and good hotels, these insurance companies 
would not have to pay. If they did not contract in their floater 
arrangement to cover stores, it does not matter how good the 
stores were, or where they were, they would not be bound to pay. 
li the contract was to cover merely railroad stations, goods in 
transit and in good hotels, then that is what the parties agreed 
upon and are bound by.” 

Argued before Mitchell, C. J., and Fell, Brown, Mestrezat, 
Potter, Elkin and Stewart, Jj. 


M. W. ACHESON, JR., and O. H. RosEnBAvuM, for Appellant. 

Epwin P. YounG and DALZzELL, Scotr & Gorpon, for Ap- 
pellee. 

MESTREZAT, J. 

These two actions are assumpsit, brought by the Grossbaum 
Ceramic Art Syndicate against the German Insurance Company 
of Freeport, Ill., and the Potomac Insurance Company of the 
District of Columbia, on two preliminary contracts for the insur- 
ance of certain ceramic goods, which are alleged to have been 
the property of the plaintiff company, and destroyed by fire at 
Atlantic City, N. J., on April 3, 1902. The cases involve the same 
questions and were tried together in the court below. Verdicts 
were rendered for the defendant companies, and from the judg- 
ments entered thereon the plaintiff company has appealed. 


There are two assignments and they allege error in thé charge 
of the court, that it was partial and inadequate. The contracts 
sued on were verbal and what are known in insurance parlance 
as “oral binders”. Their purpose is to bind or cover the property 
against loss by fire from the time of the application until a written 
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policy is issued. The plaintiff company alleges that on April 1, 
1902, it wired Benswanger & Hast, its brokers, at Pittsburg, to 
place $5,000 “floating” insurance on its goods then at Atlantic 
City, and that in pursuance of the message its brokers, on the 
same day, called on Logue & Bro., the agents of the defendant 
companies, who accepted a risk of $3,000 for the German Com- 
pany and one of $2,000 for the Potomac Company. The plain- 
tiff claims that this was a “‘floater’’ contract, and was to cover the 
goods wherever they might be, whether in transit, or in hotels, 
railroad depots or stores. It is conceded that Mr. Hast called 
at the office oi Logue & Bro. on April Ist, and informed them 
of his firm’s instructions from the plaintiff company and that a 
conversation ensued as to placing the insurance. But it is denied 
by the defendants that any contract was entered into at that time, 
and it is claimed by them that in this conversation Mr. H. A. 
Logue gave Hast the terms on which they would insure the 
goods in hotels and railroad depots, and that Hast said his com- 
pany would object to the rate, but he would write that night and 
advise the company what it would have to do to secure the in- 
surance. On the trial of the cause, the learned judge said in his 
charge that “the main turning-point is the question whether there 
was a contract executed here which bound these insurance com- 
panies to pay the insurance. There is no contest as to the 
amount of the loss, and no contradiction of the testimony show- 
ing exactly what the loss was. There is no dispute that proofs 
of loss were sent.” As stated by the plaintiff company in its 
printed brief, “the sole issue in the case was raised by conflicting 
testimony as to whether the contracts sued on had been entered 
into or not”. This necessarily sent the case to the jury. The 
adequacy of the charge, and its fairness, are the only questions 
raised on this appeal. 

We are not convinced that the appellant has convicted the 
learned trial judge oi reversible error on either of the grounds 
laid in the assignments. We do not think the appellant’s claim 
of inadequacy in the charge can be sustained. There was but a 
single question for the fury, and that was whether the insurance 
companies had entered into the verbal contracts sued upon. The 
trial judge eliminated all other questions from the consideration 
of the jury, and told them that their verdict would depend upon 
their finding on that question. After instructing them as to the 
manner of testing the credibility of the witnesses and defining a 
“floater” policy, he presented the claims of the respective parties 
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on the question at issue. He told the jury what the plaintiff com- 
pany must show to establish its contracts. The testimony on 
each side was partly written and partly oral, but the judge in his 
charge did not refer to any part of it, except the letter written by 
Benswanger & Hast to Grossbaum. After thus directing the 
attention of the jury to the issue, the claims of the parties and 
what the plaintiff was required to show to sustain its contracts, 
the court said: “In a general way, and by way of repetition, it 
is for you to say whether there was a completed contract, com- 
pleted in the sense that there was no condition attached to it, 
completed in the sense that Mr. Logue and Mr. Hast met and 
talked about it, and agreed that the insurance should be placed, 
and should be placed in the sense that it was absolutely binding 
and fixed, and no condition whatever attached to it, and that it 
covered the goods, in the floater sense, in stores.” Immediately 
preceding this part of his charge, the judge said: “If there is 
anything counsel would like to have us call the attention of the 
jury to, we would be glad to do it.” The appellant’s counsel 
availed himself of this opportunity, and at his request the court 
gave further instructions to the jury. We cannot find, under the 
circumstances, that the charge was inadequate. If the appellant 
desired fuller instructions, and that the attention of the jury 
should be directed specifically to any part of its testimony, coun- 
sel should have responded to the learned judge’s suggestion and 
requested such detailed instructions as he desired. The charge 
was already of sufficient length to furnish adequate instructions 
to the jury, and if the appellant company considered it deficient 
or lacking in presenting any part of the testimony, the judge’s 
attention should have been directed to the matter, when, as he 
suggested, he would have given additional instructions. 

Nor can the charge be condemned for uniairness or partiality. 
It is true the plaintiff claimed that the contract was closed at the 
interview between the agents of the respective parties, and that 
it contained a coinsurance clause, but this was strenuously de- 
nied by the defendants. They maintained that the contract was 
not closed, and that their proposition to insure the plaintiff's 
‘ goods was on the condition, yet to be accepted, that the policy 
should contain a coinsurance clause. It was therefore proper, 
and certainly not unfair, for the judge, in calling attention to the 
matter, to refer to the correspondence between the plaintiff and 
its brokers, which bore directly on the question. This is what 
he did, and we do not see that his manner in presenting it to the 
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jury was misleading or had any tendency to give any undue 
weight to it against the plaintiff. There is certainly nothing in 
the record or verdict that leads to such a conclusion. While the 
jury might have interpreted this correspondence as the plaintiff 
does, they certainly could not be convicted of clear error in sus- 
taining the defendants’ construction of it—that at the close of 
the interview between Hast and Logue the proposed contract 
needed the confirmation of the plaintiff company to complete it. 
Whatever may have been the necessity for speedy action in 
securing the insurance, as suggested by the appellant’s counsel, 
the telegram and letter of Benswanger & Hast to the plaintiff are 
strongly corroborative, if not conclusive, in support of the de- 
fendants’ position that the contract was open and “subject to con- 
ditions” which required the acceptance of the plaintiff to com- 
plete it. It might have been error for the learned judge to have 
failed to advert to this correspondence in his charge, but it was 
unquestionably neither error nor unfairness for him to direct the 
jury to consider it in determining the question whether the con- 
tract between the parties had been fully completed. 

The charge is not justly open to the objection that it is argu- 
mentative in favor of the defendants. In referring to the letter 
written to Grossbaum, the court did not, as claimed by the appel- 
lant, ignore the testimony of Benswanger and Hast. That testi- 
mony was before the jury and was commented on by counsel, and 
hence whatever support it gave to the existence of the alleged 
contract was presumably given due weight by the jury. It was 
not error for the court to charge the jury that the plaintiff could 
not recover unless the contract included stores, nor did the court, 
in adverting to stores, raise an issue not in the case, as contended 
by appellant’s counsel. The plaintiff claimed that there was a 
contract, and that it covered goods in stores, as well as those in 
hotels and railroad depots. The defendants not only denied the 
existence of a contract, but alleged, and introduced testimony to 
show, that in the conversation in which it was claimed the con- 
tract had been entered into their agent had agreed to accept the 
risk on goods only in railroad depots and hotels on the condi- 
tion that the plaintiff would carry full coinsurance. It was there- 
fore contended by the defendants that, if there was a contract, it 
covered goods only in hotels and railroad depots, and not those 
in a store where the plaintiff's goods were alleged to have been 
when they were destroyed. Hence it was not error for the court 
to tell the jury that, to entitle the plaintiff company to recover, 
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it was required to show a “floating” contract which covered 
goods in stores. 

The assignments of error are overruled, and the judgment is 
affirmed. 


SUPREME COURT OF MISSISSIPPI. 


SWING 
v8. 


B. E. BRISTER & CO. ET AL.* 


Suit by the trustee for creditors of an insurance company of another state 
to collect assessments from citizens insured, which were included in a 
judgment against all policyholders by a court in such other state, is 
not transacting the business of insurance within the meaning of the 
statute of Mississippi. 

Where the company had no agent within the state and the policy was writ- 
ten in another state through insurance brokers in a sister state, who 
were applied to by the insured, the contract was one of such other 
state and was valid though the company was not authorized to do 
business within the state of Mississippi. 

Where the property is in the state and the insured is a citizen and pro- 
cures such insurance in another state, a statute which prohibits suit 
for the collection of the premiums is in violation of the Federal Con- 
stitution regarding due process of law. 

The statute of limitations does not begin to run regarding the contingent 
liability to assessment by policyholders of an insolvent mutual com- 
pany until the contingency is made absolute by the judgment of the 
court, which was necessary before suit could be brought. 


Appeal from Circuit Court, Lincoln County. Action by James 
B. Swing, trustee for the creditors of the Union Mutual Fire 
Insurance Company of Cincinnati, against B. E. Brister & Co. 
and others. From a judgment of dismissal, plaintiff appeals. 


H. CAASEDy and P. A. REESE, for Appellant. 
P. Z. JONES, for Appellees. 


WHITFIELD, C. J. 
The Union Mutual Fire Insurance Company of Cincinnati was 
a mutual fire insurance company incorporated under the laws of 
Ohio, May 27, 1887, and did business during the years 1888, 188g 
and 1890. The laws of Ohio (Rev. St. Ohio, 1905) appertaining 
to liability of appellees as members of this mutual society, are as 
follows :— 
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Sec. 3634. Mutual fire insurance companies organized un- 
der this act may thereaiter charge and collect in advance upon 
their policies a full annual premium in cash, but such policies 
shall not compel subscribers insured or assured, to renew any 
policy nor pay a second further annual or term premium. Any 
such company must, in its by-laws, and must in its policies, fix 
by a uniform rule the contingent mutual liability of its mem- 
bers for the payment of losses and expenses; and such con- 
tingent liability shall not be less than three nor more than five 
annual cash premiums as written in the policy; but such lia- 
bility shall cease with the expiration of the time for which a 
cash premium has been paid in advance, except for liability 
incurred during said time. 

Sec. 3650. Every person who effects insurance in a mutual 
company and continues to be insured, and his heirs, executors, 
administrators and assigns, shall thereby become members of 
the company during the period of insurance, and shall be 
bound to pay losses and such necessary expenses as accrue in 
and to the company in the proportion to the original amount 
of his deposit note or contingent liability; and the directors 
shall, as often as they deem necessary, settle and determine 
the sum to be paid by the several members thereof, and pub- 
lish the same in such a manner as they may choose, or as the 
by-laws prescribes, and the sum to be paid by each member 
shall always be in proportion to the original amount of lia- 
bility, and shall be paid to the officers of the company within 
thirty days next after the publication of such notice; provided, 
that whenever such company is not possessed of cash funds 
above its reinsurance reserve sufficient for the payment of in- 
curred losses and expenses, it shall be deemed to have impaired 
its capital, and when such impairment shall exceed 25 per cent 
of the reinsurance reserve required to be maintained, it shall 
make an assessment for the amount needed to pay such losses 
and expenses upon its members liable to assessment therefor 
in proportion to their several liabilities, and to make good the 
reinsurance reserve ; and no such company shall borrow money 
or create a debt, unless for the purpose of necessary office 
buildings, to continue beyond the period when such assess- 
ment may be collected and applied to the payment thereof, 
and no member shall be assessed for liabilities incurred prior 
to his membership. 


The appellees were during the year 1890, and are now, a part- 
nership doing business as B. E. Brister & Co., and, as such firm, 
accepted from said insurance company three policies of insurance 
issued by said insurance company to said firm insuring the prop- 
erty of said firm from loss by fire and lightning. These three 
policies were, respectively, for the sums of $1,000, $750 and 
$487.50. The contingent liability for assessment of said firm as 
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a policyholder in said firm, as provided by the Revised Statutes 
of Ohio, was not less than three, and not more than five, annual 
cash premiums. These premiums, on these three respective 
policies, were, respectively, as follows: $60, $43.15 and $19.50. 
By a decree of the Supreme Court of Ohio rendered June 11, 
1901, the assessment of said firm’s liability on these policies was 
fixed at five times the accrued annual premium as stated above. 

The decree of the Supreme Court of Ohio referred to is as fol- 
lows: ‘And it is hereby decreed that the following assessments 
shall be made against all persons who held policies of insurance 
in said company on and between April 25, 1889, and December 
18, 1890, as follows: First quarter: Between and including 
April 25, 1889, and June 30, 1889, the amount of unpaid liabili- 
ties incurred by said company, including interest and expenses of 
collection, is $8,916.67, and the total amount remaining unpaid 
of premium notes and contingent liability of persons then hold- 
ing policies and now solvent was $126,117.94, and the assessment 
on said premium notes and contingent liability shall be 7.0701 
per cent. Second quarter: Between and including July 1, 1889, 
and September 30, 1889, the amount of unpaid liabilities incurred 
by said company, including interest and expense of collection, is 
$6,113.55, and the total amount remaining unpaid of premium 
notes and contingent liability of persons then holding policies 
and now solvent was $179,417.62, and the assessment on said 
premium notes and contingent liability shall be 4.8248 per cent. 
Third quarter: Between and including October 1, 1889, and 
December 31, 1889, the amount of unpaid. liabilities incurred by 
said company, including interest and expense of collection, is 
$8,656.69, and the totai amount remaining unpaid of premium 
notes and contingent liability of persons then holding policies 
and now solvent was $179,417.62, and the assessment on said pre- 
mium notes and contingent liability shall be 4.8248 per cent. 
Fourth quarter: Between and including January 1, 1890, and 
March 31, 1890, the amount of unpaid liabilities incurred by said 
company, including interest and expense of collection is $14,- 
400.62, and the total amount remaining unpaid or premium notes 
and contingent liability of persons then holding policies and now 
solvent, was $205,145.48, and the assessment on said premium 
notes and contingent liability shall be 7.0194 per cent. Fifth 
quarter: Between and including April 1, 1890, and June 30, 
1890, the amount of unpaid liabilities incurred by said company, 


including interest and expense of collection, is $3,690.62, and the 
VoL. XXXV.-15. 
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total amount remaining unpaid of premium notes and contingent 
liability of persons then holding policies and now solvent was 
$201,026.33, and the assessment on said premium notes and con- 
tingent liability shall be 1.8358 per cent. Sixth quarter: Be- 
tween and including July 1, 1890, and September 30, 1890, the 
amount of unpaid liabilities incurred by said company, including 
interest and expense oi collection, is $62,768.40, and the total 
amount remaining unpaid of premium notes and contingent lia- 
bility of persons then holding policies and now solvent was $224,- 
096.63, and the assessment on said premium notes and con- 
tingent liability shall be 28.0095 per cent. Seventh quarter: 
Between and including October 1, 1890, and December 18, 1890, 
the amount of unpaid liabilities incurred by said company, includ- 
ing interest and expense of collection, is $81,347.72, and the totai 
amount remaining unpaid of premium notes and contingent lia- 
bility of persons then holding policies and now solvent was $199,- 
729.29, and the assessment on said premium notes and contingent 
liability shall be 40.7289 per cent.” 

The declaration avers all the facts which we have set out, and 
then proceeds to aver that said decree of assessment is still in 
full force and effect, and that the amount of appellees’ proper 
assessment under said decree was $211.43; that the said Union 
Mutual Fire Insurance Company was dissolved and disincor- 
porated by the Supreme Court of Ohio on December 18, 1890, 
and that the appellant was appointed trustee for the creditors 
and policyholders of said company, which trust he accepted and 
thereafter qualified, and that he has been since acting as said 
trustee, and brings this action, by order of said decree of sau 
court above set out; and that, though notified of their liability to 
pay said assessment, $211.43, appellees have refused to pay any 
part thereof, and for that reason this suit was brought to recover 
the same. To this declaration the defendants plead, as a special 
plea, that the appellant could not maintain this action because the 
company had no authority to transact the business of fire insur- 
ance in this state on July 1, 1890, when the three policies were 
issued by said insurance company to defendants to indemnify 
them for loss by fire on property situated in Lincoln County, 
Miss., for the reason that the said insurance company had not 
secured a certificate from the Auditor of this state as provided in 
Section 1073 of the Code of 1889, and Laws 1890, pp. 15, 16, ¢. 4, 
and for the further reason that said company had not, on said 
date, paid the privilege tax of $1,000 levied by the laws of Mis- 
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sissippi annually on fire insurance companies doing business in 
this state. To this special plea the appellant replied, admitting 
that the said company had no authority to do business in this 
state on July 1, 1890, and that it had not secured the said cer- 
tificate from the Auditor of Public Accounts as provided in the 
statute referred to, and that it had not paid the privilege tax re- 
ferred to, but insisted in the replication “that the said policies 
were not written in the state of Mississippi, and that said insur- 
ance company was not doing business in this state, at said time; 
that it had no agent in this state doing business for it at said time; 
that the said policies were written at the home office of said in- 
surance company, and were applied for by the defendants through 
a firm of insurance brokers of Indianapolis, Ind., who repre- 
sented the defendants; and that said contracts of insurance were 
made wholly without the state of Mississippi; to wit, in the state 
of Ohio”. To this replication to the special plea the appellees 
demurred on the single ground that it was insufficient in law and 
presented no defense. The court below sustained this demurrer, 
and, the plaintiff declining to amend his declaration, the suit was 
dismissed at the cost of the plaintiff, from which judgment this 
appeal was prosecuted. 

It is earnestly insisted by the counsel for the appellee that the 
action of the court below should be affirmed on the authority of 
the cases of Moses vs. State, 65 Miss., 56; and Cowan vs. Lon- 
don Assur. Corporation, 73 Miss., 321. The Moses Case has no 
sort of application here, for in that case an adjuster of the insur- 
ance company came into this state and transacted here the busi- 
ness of adjusting the losses. It must be admitted, however, if 
the language of Cooper, J., in Cowan vs. Assur. Corporation, 
supra, in response to the suggestion of error filed in that case, 
is correct, that the reasoning of that response sustains the learned 
counsel for appellee. We have been at the pains to examine the 
original record on file in this court in the case of J. J. Cowan vs. 
London Assur. Corporation (No. 8,284), and we find the following 
to be the facts of that case as to the point whether the contract 
was a New York contract or a Mississippi contract. The sev- 
enth plea for the defendant in that case expressly averred that 
the insurance company was a foreign insurance company, and 
was engaged in business as such in the state of Mississippi, and, 
strangely enough, this plea was demurred to, which was enough 
of itself to have settled the case on the pleadings in favor of de- 
fendant. But, passing that by, as the court did, and coming to 





228 Insurance Law Journal. [Mar., 


the facts of the case: Cowan was introduced, through the de- 
fendant, as a witness for the appellant (see page 29 et seq of the 
record), and testified that the only thing his insurance broker in 
New York did for him was simply to put him into communication 
with the foreign company, that he himself (Cowan) by corre- 
spondence with the plaintiff company made this contract, and 
that the proposition was made by the company in New York by 
correspondence, and was accepted by correspondence in Vicks- 
burg, Miss. He says: “The policy issued by plaintiff was issued 
in New York and sent to us (that is, at Vicksburg). It was our 
duty under this policy to issue a certificate every night and send 
it to the company. Every time a risk was incurred we issued a 
certificate for it, and at the same time telegraphed, so that they 
could make entries and be covered all the time. The broker just 
put us in correspondence with Mr. Despard, and several letters 
passed between us, and finally we got this policy.” 

It is clear from this statement that the policy in the Cowan 
Case was made directly between the company and Cowan; that 
the only thing that the broker of Cowan had to do with it was 
simply to put Mr. Cowan into correspondence with the foreign 
insurance company, after which he (Cowan himself) conducted 
the correspondence and concluded the contract, aad the policy 
was delivered to Cowan in Vicksburg. We think this was a Mis- 
sissippi contract, and not a New York contract; the policy being 
delivered in Mississippi, and the proposition to be insured being 
accepted in Mississippi. It is obvious that the decision of the 
court in the Cowan Case was correct, therefore, because it was 
a Mississippi contract, and it will be observed in the brief of the 
learned counsel for Cowan in that case that this very point, that 
it was a Mississippi contract because delivered to him and ac- 
cepted by him in the said state, was stressed by them in that 
cause. It was, therefore, unfortunate, as it appears to us, that the 
court, in response to the suggestion of error, should have stated, 
as it did in effect, that the mere institution and conduct of the 
suit in this state to collect premiums was a transacting of insur- 
ance business in this state within the meaning of our statute. 
After the most careful and painstaking examination of the au- 
thorities, we are constrained to hold that the bringing of a suit 
in this state, such as this one, to collect assessments imposed by 
the judgment of the Supreme Court of a sister state, entitled un- 
der the provisions of the Constitution of the United States to full 
faith and credit in this state, is not, in any proper legal sense, the 
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transacting of any sort of insurance business in this state, within 
the meaning of our statutes. Before referring to the authorities 
on this subject it is proper to say that the contract in this case is 
plainly not a Mississippi contract, and the demurrer to the repli- 
cation to the special plea, of course, admits the facts set up in that 
replication; to wit, that this insurance company never trans- 
acted any business in the state of Mississippi. 

What, now, do the authorities on this subject hold? In the 
case of Allgeyer vs. Louisiana (165 U. S., 591) the doctrine is 
correctly laid down by Mr. Justice Peckham, for the court, that 
a citizen of a state had a perfect right to make a contract of in- 
surance in a foreign state, the contract being made in that foreign 
state, and that such foreign insurance company has the right to 
enforce that contract in the state of the citizen’s residence, under 
the protection of the Fourteenth Amendment of the Constitution 
of the United States; said foreign insurance company not trans- 
acting business within the state of the citizen’s residence. Says 
Justice Peckham, at page 590 of 165 U. S.: “Has not a citizen 
of a state, under the provisions of the Federal Constitution above 
mentioned, a right to contract outside of the state for insurance 
on his property—a right of which state legislation cannot deprive 
him? We are not alluding to acts done within the state, by an 
insurance company or its agents doing business therein, which 
are in violation of the state statutes. When we speak of the 
liberty to contract for insurance, or to do an act to effectuate 
such a contract already existing, we refer to and have in mind 
the facts of this case, where the contract was made outside the 
state, and as such was a valid and proper contract. The act done 
within the limits of the state, under the circumstances of this 
case, and for the purposes therein mentioned, we hold a proper 
act, one which the defendants were at liberty to perform, and 
which the state Legislature has no right to prevent, at least with 
reference to the Federal Constitution. ‘To deprive a citizen of 
such a right as herein described, without due process of law, is 
illegal.” In a perfectly identical case, where this same appellant 
was appellant (Swing vs. Hill et al., 75 N. E., 658, decided by the 
Supreme Court of Indiana October 27, 1905), it was held that, 
“in a suit by a trustee for creditors of a foreign mutual fire insur- 
ance company to recover a statutory liability against policyhold- 
ers, it was no defense that the company had written defendant’s 
policies, insuring property in Indiana, for the benefit of defend- 
ants, who were citizens of that state, without having complied 
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with its insurance laws; the Legislature having no authority to 
prohibit citizens from making contracts outside the state insuring 
property within its boundaries”. The same doctrine is laid down 
in Columbia Fire Ins. Co. vs. Kinyon, 37 N. J. Law, 33; and in 
Lumbermen’s Mut. Ins. Co. vs. Railway, 149 Mo., 165; and in 
Commonwealth vs. Biddle, 139 Pa., 605. 

The very proposition inadvertently thrown out as dictum by 
Judge Cooper in the Cowan Case, supra, that a foreign company 
which does not transact business of insurance within this state, 
but which has issued a policy of fire insurance on property within 
this state, owned by a citizen resident here, cannot institute a 
suit against that citizen policyholder for premiums because the 
institution of such a suit is the transacting of insurance business 
within this state, within the meaning of our statutes, is expressly 
declared unsound in the following case: Railway Co. vs. Fire 
Ins. Co. (55 Ark., 174), where the court say: ‘Appellees not- 
withstanding they are foreign corporations, have a right to litigate 
in the courts of this state, without complying with the constitu- 
tional and statutory provisions which regulate their rights to do 
business here, because the institution and prosecution of a suit 
are not doing business within the meaning of such provisions.” 
This identical doctrine was held in Christian vs. Mortgage Co., 
89 Ala., 198, 7 South., 427. The court says: “The theory that 
foreign corporations cannot litigate in the courts of this state, 
unless they have complied with the constitutional and statutory 
provisions regulating their right to do business here, is unten- 
able. The prosecution or defense of an action in the courts of 
this state is not the doing of business here, within the meaning 
of the requirements in question’—citing 2 Mor. Corp., § 662. 
This opinion was delivered by the late Chief Justice McClellan, 
one of the greatest judges who ever adorned the bench in 
America. 

Our conclusion, on this branch of the case, therefore, is that 
to give to our statutes prescribing the conditions under which 
foreign insurance companies are permitted to do business in this 
state, and prescribing the penalty for not complying with these 
statutes, the construction that a foreign insurance company, 
which has never transacted insurance business in this state, and 
which, therefore, has never paid the privilege tax, nor filed the 
required certificate with the Auditor, but which has, neverthe- 
less, made a valid contract of insurance with a citizen of this 
state on property in this state, such contract being made in such 
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foreign state and not in Mississippi, may not institute and prose- 


cute to conclusion a suit in the courts of this state to collect pre- 
miums against such citizen of Mississippi, would be to give our 
statutes a construction violative of the Fourteenth Amendment 
of the Constitution of the United States with respect to due 
process of law, and that as a consequence the demurrer of the 
appellees to appellant’s replication to the said special plea should 


have been overruled. 

The appellees contend in the second place that the suit was 
barred by the statute of limitations, because the declaration 
shows that the corporation was adjudged insolvent in December, 
1890. But the complete answer to this is that the liability of the 
defendants was a proper contingent liability until it was made 
an absolute liability, by the judgment of the Supreme Court of 
Ohio above referred to. Until that judgment turned the con- 
tingency into a certainty, the appellant had no right to sue. 
Therefore the statute of limitations did not begin until such con- 
tingent liability had been made an absolute one by said judg- 
ment. It is held in Langworthy vs. Garding (74 Minn., 325) 
“that the statute of limitations does not begin to run in favor of 
the policyholder on an insolvent mutual insurance company until 
an assessment is made”. In South Milwaukee Co. vs. Murphy 
(112 Wis., 614) it is held that “a debt, so long as it is wholly 
unknown, whether there will ever be an absolute liability to dis- 
charge it, is a mere contingent claim. A subscription liability to 
pay for stock in a corporation is of that character.” In Glenn, 
Trustee, vs. Soule (C. C., 22 Fed., 417), it is held: ‘“ Prescription 
did not begin to run until the call was made, for until then the un- 
paid subscription was not exigible.” And the same doctrine is 
clearly laid down in Boyd vs. Mutual Fire Ass’n, 116 Wis., 155; 
Scovill vs. Thayer, 105 U. S., 143; Wardle vs. Hudson, 96 Micn., 
432; Great Western Tel. Co. vs. Gray, 122 IIl., 630; Smith vs. 
Bell., 107 Pa., 352; Lycoming Fire Ins. Co. vs. Batcheller, 62 
Vt., 148; Vanderwerken vs. Glenn (Va.), 6 S. E., 806. The de- 
fense of the statute of limitations is therefore unavailing. The 
Cowan Case (73 Miss., 321) was decided correctly upon its facts, 
and is not interfered with by us in any wise. We only point out 
certain dicta, unnecessary to the decision of the case, that the 
profession may not be further misled by it. 

The judgment is reversed, the demurrer to the replication to 
the special plea is overruled, and the cause remanded, for pro- 
ceedings in accordance with this opinion. 
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COURT OF APPEALS OF NEW YORK. 


DONLEY 
vs. 
GLENS FALLS INS. CO.* 


The policy provided that “this entire policy should be void” in case of 
material misrepresentation. 


Held, That though the premium was in gross where different classes of 
property are separately valued and insured for distinct amounts, a 
breach of warranty as to one subject does not affect the insurance on 
the others. 


Where it is stipulated in the application that the statements contained are 
made “a special warranty”, the same as if written in the policy, the 
effect is the same as if so written. 

Where the application stated that the insured had no reason to fear in- 
cendiarism, the statement was an express warranty, and evidence of 
fires on farms belonging to his wife, which insured had charged as due 
to a grudge against himself, was material as to the falsity of his state- 
ment, and its exclusion was improper. 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. Action by Frank Donley against the Glens Falls 
Insurance Company. Judgment for plaintiff was affirmed by the 
Appellate Division (gt N. Y. Supp., 302, 100 App. Div., 69), and 
defendant appeals. 


Statement of facts by VANN, J. 

This action was brought upon a standard policy of fire insur- 
ance, issued by the defendant to the plaintiff on the 8th of Sep- 
tember, 1903, in which the amount of insurance and the subject 
of the risk were described as follows: “$700 on two-story, 
shingled roof, frame building, with additions, foundations, and ai! 
permanent fixtures while occupied as a private family residence ; 
$450 on barn No. I on diagram, including sheds and additions at- 
tached; $1,000 on farm produce and feed, while therein and in 
stacks within 100 feet; $100 on farming tools and utensils, in- 
cluding mower and reaper, while in said barns; $100 on wagons, 
carriages, sleighs, harnesses, with horse and carriage equipment, 
while in said barns; $200 on pine shingles and lumber in said 
barn; all situated on the farm owned by the insured while occu- 
pied by tenant in the township of Italy, county of Yates and state 
of New York. For a more particular description, reference is 
had to the application and survey of the assured, No. 1,213, on 


*% Decision rendered, Feb. 16, 1906. 
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file with this company, which is a warranty, and is made a part 
of this contract.” 


The policy provided that 


This entire policy shall be void if the insured has concealed or 
misrepresented in writing, or otherwise, any material fact or 
circumstance concerning this insurance, or the subject thereof, 
or if the interest of the insured in the property be not truly 
stated herein, or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the 
subject thereof, whether before or after aloss. * * * This 
entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the interest 
of the insured be other than unconditional and sole ownership. 
* * If an application, survey, plan or description of prop- 
erty be referred to in this policy, it shall be part of this con- 
tract, and a warranty by the insured. 
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The written application signed by the plaintiff contained the 
following questions and answers :— 

(35) Title. Have you fee simple title? Yes. * * * (37) 
Js title or possession in litigation or dispute? No. (38) In- 
cumbrance. Is there any mortgage or other lien on any of 
this property? No. * * * (51) Have you any reason to fear 
incendiarism? No. (52) Have you ever suffered loss by fire? 
No. When? (53) State fully the origin, company insured 
in, etc. 


The following is the last sentence in the application :— 

And the said applicant hereby warrants, covenants and 
agrees to and with said company that the foregoing is a fuil, 
just and true exposition of all the facts and circumstances, con- 
ditions, situation and values of and title to the property to be 
insured, and is offered as a basis of insurance requested, and is 
made a special warranty, the same as if written on the face of 
the policy, and the statement is offered and received and to be 


taken and to have the effect of a warranty and not a repre- 
sentation. 


On the 13th of October, 1903, barn No. 1 and the personal 
property contained therein were whoily destroyed by fire. 

The complaint was in the usuai form, and the defendant pleaded, 
among other defenses, a breach of said warranty relating to title, 
unconditional and sole ownership, incumbrances, reason to fear 
incendiarism, etc. It was conclusively proved upon the trial that 
at the date of the policy, as well as at the time of the fire, the 
plaintiff was not the unconditional and sole owner of the land 
upon which the buildings insured were situated, for he owned 
only an undivided sixth interest therein, subject to the debts of 
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a prior owner, and an action was pending with a lis pendens duly 
filed November 8, 19c1, to collect such debts by a sale of the land. 
It also appeared that the premises were subject to the lien of a 
judgment recovered against the plaintiff, and duly docketed in 
the clerk’s office of Yates County on the 5th of June, 1894. At 
the close of all the evidence the compiaint was dismissed as to 
the insurance of $450 on the barn, upon the ground that there 
was a breach of warranty as to title and incumbrances. The trial 
judge, however, held that this breach did not affect the contract 
as to the personal property, and a verdict was directed in favor 
of the plaintiff for the value thereof, which was left to the jury to 
determine. The judgment entered accordingly was affirmed by 
the Appellate Division, two of the justices dissenting. 


HirRAM R. Woon, for Appellant. 
CALVIN J. Huson, for Respondent. 


VANN, J. (after stating the facts). 

Whatever our views might be if the question were new, we re- 
gard it as settled that where, by the same policy, different classes 
of property, each separately valued, are insured for distinct 
amoznts, even if the premium for the aggregate amount is paid 
in gross, the contract is severable, and a breach of warranty as to 
one subject of insurance only does not affect the policy as to the 
others, unless it clearly appears that such was the intention: 
Knowles vs. American Ins. Co., 66 Hun, 220: Pratt vs. Dweliing 
House Mutual Fire Ins. Co., 130 N. Y., 206, 221; Schuster vs. 
Dutchess Co. Ins. Co., 102 N. Y., 260; Herrman vs. Adriatic 
Fire Ins. Co., 85 N. Y., 162; Merrill vs. Agricultural Ins. Co., 
73 N. Y., 452; Deidericks vs. Commercial Ins. Co., 10 Johns., 
234; Trench vs. Chenango Co. Mutual Ins. Co., 7 Hill, 122. 
Some early cases holding the contrary doctrine are no longer 
followed in this state, and Smith vs. Agricultural Ins. Co. (118 
N. Y., 518), relied upon by the defendant, was distinguished in 
the Knowles Case, supra, because the contract provided that the 
“entire policy and every part thereof” should be void if the prop- 
erty insured or any part thereof was incumbered. In the 
Knowles Case, as in the case before us, the provision was simply 
that the entire policy should be void in case of a breach, and thie 
recent cases hold that this means the entire policy, so far as it 
relates to the subject of insurance affected by the breach, because 
a severable policy is equivalent to as many policies as there are 
classes of property separately valued. In other words, the breach 
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avoids the entire policy relating to the risk to which the war- 
ranty applies. The claim of the defendant that the warranties 
in the application have a different effect from those in the body 
of the policy is not sustained by the authorities, for in the Pratt 
Case, supra, as the appeal book shows, the application contain- 
ing the warranty broken was referred to in the policy and made a 
part thereof; yet a recovery although denied as to the building, 
was allowed as to the personal property. Moreover, the applica- 
tion now before us provides that the warranties therein shall be 
“the same as if written on the face of the policy”, which indicates 
an intention that they should have the same effect only. 

Upon the trial evidence was given by the defendant tending to 
show that for more than twenty years the plaintiff had resided on 
a farm belonging to his wife, situated about one mile from the 
farm in question. He worked it for his wife while they lived 
thereon, and after moving to a neighboring village, he managed 
it for her, making the contracts with tenants who worked it on 
shares and settling with them. The defendant called several 
witnesses to show that, in 1892, two stacks of clover on the farm 
of the plaintiff's wife while so worked, managed or controlled by 
him, were destroyed by fire; that in 1896 a barn and its contents 
on the same farm were burned; that in January, 1899, the house 
upon that farm, and in November of the same year, the barns 
thereon with the contents were destroyed in the same way. All 
this property was insured when it was thus burned. The de- 
fendant sought to show by these witnesses that before the policy 
in question was issued, the plaintiff had stated to them that these 
fires were of incendiary origin, and that some of them were set 


by enemies of his, because of a grudge they had against him on 
account of certain transactions. The evidence was excluded on 
the objection of the plaintiff that it was immaterial and incom- 


petent. 


The exception to these rulings raised reversible error. As 
the plaintiff had stated in his application that he had no reason 
to fear incendiary fires, the defendant had the right to show his 
declarations that these numerous fires had been caused by his 
enemies on account of their feeling toward him. While the fires 
occurred on his wife’s premises and destroyed her property only, 
still if he thought when he made the application that they were 
kindled by his enemies because they had a grudge against him, 
it bore on the truth of his statement that he had no reason to 
“fear incendiarism”. Aithough two of the fires were somewhat 
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remote in time, two of them were comparatively recent, and 
they all occurred on his wife’s farm, which he controlled, and 
which was near his own. His admission that they were owing to 
the crimes of incendiaries, committed out of malice toward him, 
would have authorized the jury to find a breach of the warranty, 
to the effect that he had no reason to fear a repetition of those 
crimes with reference to the property upon which he sought 
insurance. The moral hazard, to which insurers properly give 
much heed, was materially increased by the danger that his ene- 
mies would destroy his property as they had previously de- 
stroyed that of his wife and for the same reason. Even if the 
fact covered by the warranty had not been material to the risk, 
as he warranted it to be true, the policy was void unless it was 
true. This warranty applied with equal force to every part of 
the contract, regardless of the separate valuations, for it neces- 
sarily affected real and personal property in the same way. He 
agreed that his answer to a certain question should be a war- 
ranty, and he was bound by his agreement, even if the fact called 
for did not increase the hazard. A representation is collateral 
to the contract, and to be effective must be material to the risk; 
but a warranty, whether material or not, being part of the con- 
tract, has the force of a condition precedent and, unless it is true, 
the insurer is not bound by his promise. As the plaintiff ex- 
pressly warranted that his answer as to fear of incendiarism was 
true, while the evidence excluded would have tended to show 
that it was not true, the defendant was prevented from establish- 
ing a defense duly set forth in the answer. This error requires a 
reversal and a new trial. 

The judgment should be reversed, and a new trial granted, 
costs to abide the event. 

Cullen, C. J., and Gray, Edward T. Bartlett, Haight, Willard 
Bartlett and Chase, JJ., concur, 

Judgment reversed, etc. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


COUGHLIN 
v8. 


METROPOLITAN LIFE INS. CO.* 


Under the statute a misrepresentation was not material unless made with 
intent to deceive or the misrepresentation increased the risk. 

Held, That in case of an endowment policy for twenty years it could not, 
as matter of law, be said that where the age was given as twenty-two 
the fact that it was thirty could not be said to increase the risk, 
whatever might be the case in a whole life policy. The question and 
that of intent to deceive were for the jury. 


Exceptions from Superior Court, Bristol County. Action by 
Richard P. Coughlin against the Metropolitan Life Insurance 
Company. Verdict for defendant, and plaintiff brings exceptions. 


RICHARD P. COUGHLIN and Wo. H. Cox, for Plaintiff. 
JENNINGS, MORTON & BRAYTON, for Defendant. 


LATHROP, J. 

This is an action upon a policy of insurance in the sum of $500, 
issued by the defendant upon the life of Lewis M. C. Lynch. 
The policy is dated June 21, 1902, and is made payable at the 
expiration of twenty years, and, if the insured should die within 
that time, the amount insured is payable to the legal representa- 
tives of the insured. At the trial in the Superior Court two ques- 
tions were raised—the first as to an alleged misrepresentation 
as to the health of the insured at the time of the application, and 
the second as to an alleged misrepresentation as to the age of 
the insured at the time of the application. The judge at the close 
of all the evidence directed a verdict for the defendant, and the 
case is before us upon the plaintiff's exceptions. 

The defendant does not seek to justify the verdict upon the 
first ground mentioned, and we need not consider it. The re- 
maining ground is, however, insisted upon. The insured in his 
application stated his “age, nearest birthday”, to be “twenty-two 
years”. At the trial it was shown by undisputed evidence that his 
age at the time of the application was thirty years. The defend- 
ant contends that the misrepresentation was a material one, and, 


* Decision rendered, Nov. 29, 1905. 
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as matter of law, increased the risk of loss and avoided the policy. 
In support of this proposition, the defendant relies upon the case 
of Dolan vs. Mutual Reserve Fund Life Ass’n (173 Mass., 197), 
where it was held that the jury should have been instructed, as 
requested by the defendant, that “an understatement of age in- 
creases the risk of loss in a life insurance contract as matter of 
law”. The opinion in this case was by Mr. Justice Knowlton. 
It is said in the opinion: “It seems clear that death is likely to 
come more quickly to a person of a given age in sound health 
than if he were considerably younger, all other conditions being 
the same. It may be that in an insurance for a short term, or 
upon an endowment policy, the rule is not applicable to persons 
of every age and in all conceivable conditions.” The policy be- 
fore us is an endowment policy; and we are of opinion that it 
cannot be said, as matter of law, that a man is more likely to die 
between the ages of thirty and fifty than between the ages of 
twenty-two and forty-two, and therefore it cannot be said as mat- 
ter of law that the misrepresentation was made with actual in- 
tent to deceive, or that it increased the risk of loss. These were 
questions for the jury. Under Rev. Laws, c. 118, § 21, the ques- 
tions whether a misrepresentation or warranty “is made with 
actual intent to deceive’, or “the matter misrepresented or made 
a warranty increased the risk of loss”, are, as a general rule, for 
the jury: Levie vs. Metropolitan Ins. Co., 163 Mass., 117; Ho- 
gan vs. Metropolitan Ins. Co., 164 Mass., 448. To this rule cer- 
tain exceptions have been established by our decisions. Thus, 
where the insured was in the habit of using intoxicating liquor 
to excess, it was held that a verdict for the defendant was prop- 
erly ordered: Rainger vs. Boston Life Ass’n, 167 Mass., 109. 
So, in regard to consumption: Brown vs. Greenfield Life Ass’n, 
172 Mass., 498, 503. See, also, Dolan vs. Mutual Reserve Fund 
Life Ass’n, supra. The case at bar falls within the rule, and not 
within the exception. 
Exceptions sustained. 
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Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘hese sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


APPLICATION— BENEVOLENT SOCIETY. 


In the case of Lyon vs. United Moderns, decided by the Su- 
preme Court of California, January 17, 1906, it was held that 
where the answers in the apptication of a benevolent society were 
made in good faith and were wrongfully written in by the medical 
examiner, the society is estopped from setting up their falsity 
where the applicant was not yet a member when they were made. 
The question whether any application for insurance had been 
made to any company refers to regular insurance companies in 
such case, and not to benevolent societies. 


































DEFENSE OF PHYSICIANS NOT INSURANCE. 
In the case of State ex rel. Physicians’ Defense vs. Laylin, de- 
cided by the Supreme Court of Ohio, November 28, 1905, the fol- 

lowing syllabus was furnished by the court :— 
A foreign corporation, the sole business of which, as au- 


thorized by its charter, is that of defending physicians and ; 
surgeons against civil prosecution for malpractice, which, in 
the prosecution and conduct of said business, issues and sells } 


to members of the medical profession a contract whereby it 
undertakes and agrees to defend the holder of said contract 
against any suit for malpractice that may be brought against 4 
him during the term therein specified, but does not assume, or t 
agree to assume or pay, any judgment that shall be rendered 
against him in such suit, is not engaged in the business of in- 


surance, nor is the contract so issued and sold an insurance ‘ 
contract. 4 
But a foreign corporation created for the purpose of engag- ‘ 
ing in and carrying on such business, is not entitled to have or { 
' 

receive from the Secretary of State of the state of Ohio a cer- : 


tificate authorizing it to transact such business in this state, 
for the reason that the business proposed is professional busi- 4 
ness, and as such is expressly prohibited to corporations by " 
Section 3235 of the Revised Statutes of 1903. 
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PROOFS OF Loss—ASSIGNMENT. 


In the case of Gragg vs. Home Insurance Company of New 
York, decided by the Court of Appeals of Kentucky, February 
16, 1906, it was held that failure to furnish proofs of loss as re- 
quired within thirty days was not a ground for forfeiture when 
not so stipulated. The use of the assignment blank on the back 
of a policy is not necessary to effectuate a legal assignment. 


VACANCY. 

In the case of Home Insurance Company vs. Gagen, decided 
by the Appellate Court of Indiana, February 14, 1906, it was held 
that where the property insured was a barn on a farm and the 
policy, which contained blanks for various kinds of personal prop- 
erty “on the premises”, provided that it should be void if the 
premises became vacant, the reference was to the farm, and the 
fact that the barn contained nothing did not affect the insurance. 
Where the insurance was against lightning but there could be no 
recovery for damages by wind it was proper, where the court in- 
structed that the evidence showed no loss by fire and the damages 
must be exclusively for loss by lightning, since wind was ex- 
cluded, to refuse a charge that if the building was first struck 
and weakened by lightning, but would not have fallen except for 
wind, there could be no recovery on account of a fall by wind. 


ACCIDENT—CHARACTER OF INJURIES. 


In the case of Continental Casualty Company vs. Hunt, de- 
cided by the Court of Appeals of Kentucky, February 20, 1906, 
it was held that where there is some evidence tending to support 
it, the question of injuries being due to external, violent and acci- 
dental causes, and being the sole and proximate cause of death, is 
for the jury. A petition that is defective in failing to state that 
the injuries were received through an external, violent and purely 
accidental cause which, solely and independently of all other 
causes, necessarily resulted in death, and that there were external, 
visible contusions, is cured by an answer that the injuries were 
not so received and that there were no such contusions. There 
was no fatal variance between an allegation that the injuries were 
received by being thrown against the floor and walls of a car and 
objects therein, where the evidence showed that he was thrown 
against the outside while attempting to board it, where the stat- 
ute provides that such a variance between the pleadings and 
proof is not material when it does not prejudicially mislead. 
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SUPREME COURT OF OKLAHOMA. 


DEMING INV. CO. 
v8. 


SHAWNEE FIRE INS. CO.* 


In an application for fire insurance, made for the purpose of informing 
the insurance company of the facts with reference to the property 
sought to be insured and to furnish it information upon which it is 
to act in accepting or refusing the risk, and wherein the applicant 
warrants his answers to be true a stipulation in an application and 
policy that if any of the statements made in the application by the 
applicant are untrue, the policy shall be void, is a reasonable stipula- 
tion. 

Where a waiver of the stipulations and conditions contained in a policy 
of fire insurance relied upon is the act and conduct of an agent of 
the insurance company, it must be shown that the agent had express 
authority from the company to make the waiver, or that the com- 
pany subsequently, with knowledge of the facts, ratified the unau- 
thorized action of the agent. 


An agent for a fire insurance company, whose powers are strictly defined 
and limited by the express terms of the contract of insurance, can- 
not act so as to bind his company beyond the scope of his authority. 

A contract in writing, if its terms are free from doubt and ambiguity, must 
be permitted to speak for itself, and cannot by the courts, at the 
instance of one of the parties, be altered or contradicted by parol 
evidence, unless in case of fraud or mutual mistake of facts; and this 
principle is applicable to contracts of insurance. 

Where, by the express terms of the application for and a policy of fire 
insurance, the application is made a part of the contract of insurance, 
the representations contained in the application made by the applicant 
are warranted by him, and that the policy shall be void if any of such 
representations are not true, the question of the materiality of such 
representations becomes unimportant; for under such stipulations, in 
a suit to recover loss occasioned by the destruction by fire of the 
property insured, the insurance company is relieved from showing, 
and the insured is estopped from denying that they were material to 
the contract. 

All acts, representations and conduct relied on as an estoppel should be 
specially pleaded before evidence to establish the same can be re- 
ceived. 


Error from District Court, Cleveland County. Action by the 
Deming Investment Company against the Shawnee Fire Insur- 


ance Company. Judgment for defendant, and plaintiff brings 
error. 


SNYDER & CLARK and A. MILLER HAMMETT, for Plaintiff 
in Error. 
SHARTEL, KEATON & WELLS, for Defendant in Error. 


* Decision rendered, Sept. 6,1905. Syllabus by the Court. 
VOL. XXXV.—16. 
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BEAUCHAMP, J. 

This action was commenced by plaintiff in error against de- 
fendant in error in the District Court of Cleveland County to 
recover upon a fire insurance policy, issued by the defendant in 
error to the plaintiff in error, covering the dwelling house situ- 
ated: upon a farm in Cleveland County, which was totally de- 
stroyed by fire. Trial was held in that court, resulting in a judg- 
ment for the defendant in error for costs. A motion for a new 
trial was heard and overruled by the court. Exceptions saved, 
and plaintiff in error brings the case here by petition in error and 
case-made for review. 

At the trial of the case the parties stipulated relative to certain 
facts, which stipulation is as follows: “It is hereby stipulated 
and agreed by and between the plaintiff and defendant that at the 
time of the making of the application in writing for the insurance 
involved in this action, and at the time of the writing of the 
policy, that the Deming Investment Company, plaintiff herein, 
had been the defendant in an action commenced by Lulu David- 
son, as the next friend of the minor heirs of John Davidson, de- 
ceased, involving the land upon which the buildings insured by 
the policy involved in this case is situated, in Cleveland County, 
Okla.; that in said action of Deming Investment Company as 
one of the defendants, filed its answer by way of cross-petition 
for the foreclosure of a second real estate mortgage, upon said 
premises, executed by John D. Davidson and Lulu Davidson, 
husband and wile, in which said case Jane Lyons was one oi the 
defendants and by answer discloses that she was the owner of a 
mortgage on said real estate described in said policy of insur- 
ance, by an assignment from the Deming Investment Company, 
plaintiff herein, for the sum of $1,000; that in said action the 
Deming Investment Company recovered a judgment for the 
amount claimed by way of foreclosure of said second mortgage, 
and that said judgment was subject to a first mortgage of which 
Jane Lyons was the owner and assigned from the Deming In- 
vestment Company; that thereafter execution was, issued on the 
said judgment the property was advertised by the sheriff of Cleve- 
land County, and sold subject to the mortgage of Jane Lyons, 
the Deming Investment Company becoming the purchaser at 
said sale, and that thereafter on motion of the. purchaser the 
Deming Investment Company, the sale was confirmed in the 
Deming Investment Company, and approved by the District 
Court of Cleveland County ; that thereafter an appeal was prose- 
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cuted in said cause to the Supreme Court of the territory of 
Oklahoma, which said appeal was pending in the Supreme Court 
of the territory of Oklahoma at the time the insurance was ap- 
plied for in this action; to wit, the 22d day of November, Igor, 
and at the time said policy involved in this action was issued, on; 
to wit, the same date; that thereafter the Supreme Court of the 
territory of Oklahoma by a proper mandate dismissed the said 
appeal prosecuted by the said heirs of John Davidson, for the 
reason that the case-made was not made and served within the 
time allowed by the court, and as prescribed by law therefor, 
affirming the judgment of the confirmation of the District Court 
appealed from, which said mandate was spread upon the records 
of the District Court of Cleveland County after the policy of in- 
surance was issued the plaintiff herein, and thereafter the District 
Court of Cleveland County directed the then sheriff, by proper 
order, to make and execute to the Deming Investment Company 
a deed for said premises, said order being made on the 2d day of 
December, 1901, as shown in Journal 6, pp. 541, 542, which order 
is here referred to, and the recitals therein are agreed to, and 
which order is as follows; to wit:’ [Here follows the order of 
the District Court of December 2, 1901, directing the sheriff to 
execute a deed to defendant in error.] 

November 26, 1901, the plaintiff in error entered into a written 
contract with Samuel F. Sewell, in consideration of the sum of 
$3,800, to sell and convey to him the land upon which the house 
covered by the insurance policy was situated, which contract re- 
cited the court proceedings mentioned in the stipulation herein- 
before set out, and provides that as soon as a proper judgment 
could be obtained in the District Court in conformity to the 
mandate of the Supreme Court that would enable the plaintiff in 
error to procure a sheriff’s deed to the land, and the court should 
hold that another suit then pending did not create a cloud upon 
its title, the plaintiff in. error would immediately thereafter make 
and execute a warranty deed to Sewell upon payment to it within 
twenty days thereafter of $3,800, less $250 paid; the receipt of 
which is acknowledged. And it is further provided that if the 
plaintiff in error did not acquire and furnish to Sewell a good 
title to the land on or before February 1, 1902, it would upon 
demand, return to Sewell the $250, with interest thereon at the 
tate of 6 per cent per annum. The house was totally destroyed 
by fire on the evening of December 4, or morning of December 
5, 1901. The deed was executed by the sheriff to plaintiff in 
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error December 7 or 8, 1901, after the fire. A deed to Sewell 
was executed by plaintiff in error before the fire, but not deliy- 
ered until December 30th, after the fire, at which time Sewell 
made a further cash payment, and executed a mortgage for de- 
ferred payments. 

The petition in error contains five assignments of error under 
which the questions involved herein and argued by counsel in 
their briefs are as to whether the insurance policy was invalidated: 

First. By reason of certain misstatements in the written ap- 
plication, signed by the insured. The insurance policy involved 
was written by A. Kinkaid, who was at the time local agent for 
defendant at Norman, with power to solicit insurance and to re- 
ceive applications therefor, and with power to write and counter- 
sign policies of insurance as such agent, subject to the approval 
of the defendant.’ That before writing the policy he was re- 
quested to get insurance on the building by Mr. Rule of Okla- 
homa City, agent for plaintiff. Kinkaid was at the time of writ- 
ing the policy acquainted with the property to be insured, and 
familiar with all the conditions of the title of the plaintiff in the 
land; that at the time he wrote and signed the policy he prepared 
and wrote an application on the form used by defendant, from his 


personal knowledge of the facts with reference to the property, 
and forwarded by mail to Mr. Rule at Oklahoma City, to be 
signed by him as agent for plaintiff if found correct, which when 
received, was signed by Mr. Rule, and returned to Mr. Kinkaid. 
Contained in the application is the following :— 


(18) Is the title in your own name? If other than fee simple 
title, what kind of a title have you? Explain fully. A. Prop- 
erty was sold under foreclosure. Court has ordered sheriff to 
make deed to this company. Plaintiff made appeal to Supreme 
Court which causes delay in issuing deed. 

(20) Is it encumbered in any way? If so how much and 
when due? A. The entire incumbrance is none. No. 


It is understood by the applicant that the company will not 
be bound by any representation of the applicant, or promises of 
the agent not contained herein, and any subsequent incum- 
brance, insurance, change of ownership, occupancy or prem- 
ises becoming vacant without consent of the company, will 
render the policy void. Having read the foregoing application 
and fully understanding its contents, I warrant it to contain a 
full and true description and statement of the condition, situa- 
tion, value, occupancy and title of the property hereby pro- 
posed to be insured, and I warrant the answer to each of the 
foregoing questions to be true; and I agree that this insurance 
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shall not be binding on said company until approved by its sec- 

retary. 

That the application misstated the facts is not disputed, but it 
is argued by plaintiff that in view of the facts that the agent of 
the defendant, who wrote the policy, wrote the application, and 
was at the time informed as to the true condition of the title of 
plaintiff, that the defendant cannot now be heard to deny the 
validity of the policy for reason of such misstatements; Mr. 
Kinkaid testified that he knew of the Lyon mortgage and the 
condition of plaintiff's title at the time that he wrote the policy 
and application. It is not shown or claimed that the knowledge 
of Kinkaid was ever communicated to the defendant, or that it 
had any actual knowledge of the condition of plaintiff's title be- 
fore the building was destroyed by fire, other than that contained 
in the application. The policy contains the following provision: 
“If an application, survey, plan or description of property is 
taken, it shall be a part of this contract and warranty by the in- 
sured.” And it further provides: “This entire policy shall be 
void if the insured has concealed or misrepresented, in writing 
or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof: or if the interest of the insured 
in the property be not truly stated herein.” Under the express 
provisions and conditions of the application and policy, the ap- 
plication is made a part of the contract of insurance, and the de- 
fendant warranted its answers to the questions in the application 
to be true, and it cannot now be permitted to say that it was 
ignorant of its contents, in the absence of fraud or mistake, so 
that unless the conduct and knowledge of defendant’s agent as to 
the condition of the title of the plaintiff would be held to be a 
waiver of the stipulated warranty, then the contract of insurance 
is invalidated, and the plaintiff cannot recover, for it will not be 
disputed that a misrepresentation by an applicant for a policy of 
fire insurance, in his application as to his title to the property 
insured, avoids the contract of insurance as to the property cov- 
ered by the policy. 

The case of American Ins. Co. vs. Gilbert (27 Mich., 429) was 
a case in which there was a misrepresentation in the application 
as to the value of the property insured. When the insurance 
was applied for, the agent of the insurance company personally 
inspected the property and knew its true value but wrote into 
the application, which was signed by the applicant, the valuation 
in excess of the true value, and which was known by the appli- 
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cant not to be a true statement of its value. We quote from the 
syllabus: “An applicant for insurance cannot escape responsi- 
bility for the statement of facts which he inserts himself in the 
application, or permits an agent of the insurer to insert as his, 
upon which he is just as well informed as the agent himself, such 
as the condition, situation and value of his own property to be 
insured, by showing that he was induced by such agent, knowingly 
and against his own judgment, to state them falsely.” 

The case of New York Life Ins. Co. vs. Fletcher (117 U. S., 
519) was a case wherein a person applied in St. Louis to an agent 
of a New York insurance company for insurance on his life. The 
agent, under general instructions, questioned him on subjects 
material to the risk. He made answers which, if correctly writ- 
ten down and transmitted to the company, would have probably 
caused it to decline the risk. The agent, without the knowledge 
of the applicant, wrote down false answers, concealing the truth, 
which were signed by the applicant without reading and by the 
agent transmitted to the company, and the company thereupon 
assumed the risk. It was conditioned in the policy that the an- 
swers were part of it, and that no statement to the agent not thus 
transmitted should be binding on his principal. Held, That the 
policy was void. The opinion of the court was delivered by Mr. 
Justice Field, and we quote from a portion of the opinion: “It 
is conceded that the statements and representations contained in 
the answers, as written, of the assured to the questions pro- 
pounded to him in his application, respecting his past and pres- 
ent health, were material to the risk to be assumed by the com- 
pany, and that the insurance was made upon the faith of them, 
and upon his agreement accompanying them that, if they were 
false in any respect, the policy to be issued upon them should be 
void. It is sought to meet and overcome the force of this con- 
ceded fact by proof that he never made the statements and repre- 
sentations to which his name is signed; that he truthfuliy an- 
swered those questions; that false answers written by an agent 
of the company were inserted in place of those actually given, 
and were forwarded with the application to the home office; and 
it is contended that such proof being made, the plaintiff is not 
estopped from recovery. But on the assumption that the fact as 
to the answers was as stated, and that no further obligation 
rested upon the assured in connection with the policy, it is not 
easy to perceive how the company can be precluded from setting 
up their falsity, or how any rights upon the policy ever accrued 
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to him. It is, of course, not necessary to argue that the agent 
had no authority from the company to falsify the answers, or 
that the assured could acquire no right by virtue of his falsified 
answers. Both he and the company were deceived by the fraudu- 
lent conduct of the agent. The assured was placed in the posi- 
tion of making false representations in order to secure a valuable 
contract, which, upon a truthful report of his condition, could 
not have been obtained. By them the company was imposed 
upon, and induced to enter into the contract. In such a case, 
assuming that both parties acted in good faith, justice would 
require that the contract be canceled and the premiums returned. 
As the present action is not for such cancellation, the only recov- 
ery which the plaintiff could properly have upon the facts he 
asserts, taken in connection with the limitation upon the powers 
of the agent, is for the amount of the premiums paid, and to that 
only would be entitled to by virtue of the statutes of the state oi 
Missouri. But the case presented by the record is by no means 
as favorable to him as we have assumed. It was his duty to read 
the application he signed. He knew that upon it the policy 
would be issued, if issued at all. It would introduce great uncer- 
tainty in all business transactions if the party making written 
proposals for a contract, with representations to induce its exe- 
cution, should be allowed to show after it had been obtained, that 
he did not know the contents of his proposal and to enforce it, 
notwithstanding their falsity as to matters essential to its obli- 
gation and validity. Contracts could not be made, or business 
fairly conducted, if such a rule should prevail; and there is no 
reason why it should be applied merely to contracts of insurance. 
There is nothing in their nature which distinguishes them in this 
particular from others. But here the right is asserted to prove, 
not only that the assured did not make the statements contained 
in his answers, but that he never read the application, and to 
recover upon a contract obtained by representations admitted 
to be false, just as though they were true. If he had read even 
the printed lines of his application, he would have seen that it 
stipulated that the right of the company could in no respect be 
affected by his verbal statements, or by those of its agents, unless 
the same were reduced to writing and forwarded with his appli- 
cation to the home office. The company, like any other princi- 
pal, could limit the authority of its agents, and thus bind all 
parties dealing with them with knowledge of the limitation. It 
must be presumed that he read the application, and was cognizant 
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of the limitations therein expressed: In Globe Ins. Co. vs. Wolff 
(95 U.S., 327) the policy declared that the agents of the company 
were not authorized to waive forfeitures and this court held that 
effect must be given to the provision except so far as the subse- 
quent acts of the company permitted it to be disregarded. In 
Ins. Co. vs. Norton (96 U. 5S. 240) the policy contained an express 
declaration that the agents of the company were not authorized 
to make, alter, or abrogate contracts or waive forfeitures and this 
court held that the company could have insisted upon those terms 
had it sochosen. * * * The present case is very different from 
Ins. Co. vs. Wilkinson (13 Wall., 222), and from Ins. Co. vs. Ma- 
hone, 21 Wall., 152. In neither of these cases was any limitation 
upon the power of the agent brought to the notice of the assured. 
Reference was made to the interested and officious zeal of the in- 
suratice agents to procure contracts, and to the fact that the par- 
ties who were induced to take out policies rarely knew anything 
concerning the company or its officers, but relied upon the agent 
who had persuaded them to effect the insurance, ‘as the full and 
complete representative of the company in all that is said or done 
in making the contract’; and the court held that the powers of the 
agent are prima facie coextensive with the business intrusted to 
his care, and would not be narrowed down by limitations not 
communicated to the person with whom he dealt. Where such 
agents, not limited in their authority, undertake to prepare appii- 
cations and take down answers, they will be deemed as acting 
for the companies. In such cases it may be well that the descrip- 
tion of the risk, though nominally proceeding from the assured, 
should be regarded as the act of the company. Nothing in these 
views has any bearing upon the present case. Here the power 
of the agent was limited, and notice of such limitation given by 
being embodied in the application, which the assured was re- 
quired to make and sign, and which, as we have stated, he must 
be presumed to have read. He is therefore bound by its state- 
ments.” 

In the case of the Northern Assur. Co. vs. Grand View Build- 
ing Ass’n (183 U. S., 308), Mr. Justice Shiras delivered the opin- 
ion of the court, and, after citing from a number of New York 
cases, uses the jollowing language: “It is doubtless true that in 
several later cases the New York Court of Appeals seems to 
have departed from the principles of the previous cases, and to 
have held that the restrictions inserted in the contract upon the 
power of an agent to waive any condition, unless done in a par- 
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ticular manner, cannot be deemed to apply to those conditions 
which relate to the inception of the contract when it appears that 
the agent delivered it and received the premiums with full knowl- 
edge of the actual situation. To take the benefit of a contract with 
full knowledge of all the facts, and attempt afterward to defeat it, 
when called upon to perform by asserting conditions relating to 
those facts, would be to claim that no contract was made, and 
thus operate as a fraud upon the other parties: Robbins vs. 
Springfield Fire Ins. Co., 149 N. Y., 484; Wood vs. American 
Fire Ins. Co., 149 N. Y., 382. But see Rohrbach vs. Germania 
Fire Ins. Co. (62 N. Y., 63), and Owens vs. Holland Ins. Co. (56 
N. Y., 565), which are irreconcilable. The fallacy of this view 
is disclosed in the phrases we have italicized. It was thereby 
assumed that the agent had full knowledge of all the facts, that 
such knowledge must be deemed to have been disclosed by the 
agent to his principal, and that, consequently, it would operate as 
a fraud upon the assured to plead a breach of the conditions. 
This mode of reasoning overlooks both the general principle that 
a written contract cannot be varied or defeated by parol evidence, 
and the express provision that no waiver shall be made by the 
agent except in writing on the policy. As we shall hereafter show 
when we come to consider the meaning and legal purport of the 
contract in suit, such express provision was intended to protect 
both parties from the dangers involved in disregarding the rule 
of evidence. The mischief is the same whether the condition 
turned upon facts existing at and before the time when the con- 
tract was made, or upon facts subsequently taking place.” 

There is no evidence in the record to show that Kinkaid, the 
local agent, either before or after he had delivered the policy and 
received the premium, communicated with the insurance company 
the true condition of the title of the plaintiff to the property in- 
sured, or that he had at any time informed the company that the 
property insured was incumbered by mortgage in the sum of 
$1,000, or any other sum, or that tne company, previous to the 
destruction of the property by fire, had any knowledge whatever 
of such incumbrance. The purpose of the application was to in- 
form the insurance company of the facts with reference to the 
property sought to be insured, and to furnish it information upon 
which it was to act in accepting or refusing the risk; and the 
stipulation in the application and policy, that if any of the state- 
ments made in the application were untrue, the policy should be 
void, was a reasonable stipulation, and if the plaintiff had re- 
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ferred to the policy issued and delivered to it, it would have found 
by the provisions thereof that the same was void if it concealed 
or misrepresented any fact or circumstance concerning the insur- 
ance or subject thereof, or if it had not stated truly its interest in 
the property insured, and that the policy was made and accepted 
subject to the stipulations and conditions therein contained, and 
that no agent or officer of the insurance company had power or 
should be deemed to have waived any of the provisions or condi- 
tions of the policy, unless such waiver should be in writing and 
attached to the policy. The application after being filled out by 
the agent of the insurance company was forwarded to the agent 
of the plaintiff to be signed as such agent, if found correct. The 
mere fact that the answers to the questions contained in the ap- 
plication were written out by the agent of the insurance company 
did not relieve plaintiff's agent from the duty or necessity of ex- 
amining the same, and to seeing to it that the statements in the 
application were true. In the case of Liverpool & L. & G. Ins, 
Co. vs. Richardson Lumber Co, (11 Okl., 585) the rule is stated: 
“Where the waiver relied upon is the act of an agent of the insur- 
ance company, it must be shown that the agent had express au- 
thority from the company to make the waiver, or that the com- 
pany subsequently, with knowledge of the facts, ratified the 
unauthorized action of the agent.” 

There is no evidence to show, nor is it claimed by the plaintiff, 
that defendant had any knowledge of the Jane Lyons mortgage, 
or that the statement in the application for insurance, that the 
property was not incumbered, was false. Kinkaid was an agent, 
with powers strictly defined and limited by the express terms of 
the contract of insurance, and could not act so as to bind the de- 
fendant beyond the scope of his authority. The question here 
presented is not as to whether the insurance company by either 
its officers or agents could waive the conditions and stipulations 
in its policy, but is a question as to the competency of the evi- 
dence to prove such waiver. The contract of insurance is fully 
set forth in the policy, and it is expressly provided by its terms 
that no waiver or stipulation shall be considered except the sanie 
be in writing, and attached thereto, and that no representation 
of any agent shall be binding unless set forth in writing. As we 
understand, it is not pretended that by any language or declara- 
tion of Kinkaid, the agent at the time the policy was delivered 
and the premiums paid, claimed to have power to waive any pro- 
visions or conditions of the policy. The contract was in writing, 
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and in clear and unambiguous terms provided that the answers 
of the plaintiff contained in its application were warranted to be 
true, and that the entire policy should be void, if the interest of 
the insured in the property were not truly stated, and that no 
officer, agent or other representative of the company, had power 
to waive the provisions and conditions of the policy, except in 
writing, and attached to the policy: so that to hold that the con- 
ditions and stipulations in the policy had been waived by the 
knowledge and conduct of its agent would be to violate the well- 
settled principles declared by the former decision of this court 
in the case of Liverpool & L. & G. Ins. Co. vs. Richardson Lum- 
ber Co., supra, wherein it is held:. “A contract in writing if its 
terms are free from doubt and ambiguity, must be permitted to 
speak for itself, and cannot by the courts, at the instance of one 
of the parties, be altered or contradicted by parol evidence, unless 
in case of fraud or mutual mistake of facts, and this principle is 
applicable to contracts of insurance.” 

But it is insisted by counsel for plaintiff in error that the state- 
ments in the application for insurance in this case are not war- 
ranties, but only misrepresentations of facts which did not affect 
the insurance company in its action; and that the written applica- 
tion is not made a part of the policy, or referred to therein. By 
the express terms of the policy the application is made a part of 
the contract of insurance, and by the terms of both the applica- 
tion and policy the statements contained in the application are 
stipulated warranties. ‘The parties had a right to make their own 
contract upon terms and conditions in this respect as they saw 
fit, and, if the plaintiff chose to make his representations war- 
ranties, the question of their materiality becomes unimportant; 
for under such stipulation the defendant was relieved from show- 
ing, and the plaintiff was estopped from denying, that they were 
material to the contract, and we are not permitted to say that 
the defendant did not deem them material to the risk, or that it 
would have made the contract upon other terms than it did. The 
secretary of the insurance company testified that the matter of 
incumbrance was material; and, had the company have had any 
knowledge of the incumbrance, it would not have issued the 
policy. And it may be that from experience he may be satisfied 
that the matter of incumbrance upon property sought to be in- 
sured is material to the risk, and, while this materiality he may 
not be able to prove to the satisfaction of the court or jury, he 
has a right to refuse to insure property incumbered, and to insist 
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that the statements of the applicant in his application as to such 
matters, shall be a warranty by the insured to be true; and when, 
as in this case so made, it was an agreement on the part of the 
plaintiff not only to warrant the truth of such matters, but that 
they are material to the contract, and that if false, the contract 
shall be void, therefore all the statements, representations con- 
tained in the application, must be treated as warranties, and must 
be true to authorize a recovery upon the policy: American Ins, 
Co. vs. Gilbert, Supra; Phoenix Life Ins. Co. vs. Raddin, 120 U. 
S., 183-189; Northern Ins. Co. vs. Grand View Building Ass’n, 
supra. 

Again the pleadings in this case contain not a word in refer- 
ence to the knowledge, acts or conduct of Kinkaid, which it 1s 
contended estops the defendant from denying the validity of this 
policy. The petition simply declares upon the policy of insur- 
ance, the loss by fire, and the refusal of payment. The answer of 
the defendant alleges that a material condition of the contract 
had been broken; that the policy of insurance was issued by the 
defendant in the belief, and upon the plaintiff’s special warranty 
that the answers to all of said questions were true; that at the 
time that the application was issued and the policy written, the 
answers were false, and that the rights of the assured under the 
policy had been forfeited. The plaintiff replied by a general and 
special denial of the matters contained in the answer, and alleged 
that the loss set out in plaintiff's petition is a total loss, and that, 
under the laws of the territory, defendant was required to pay 
plaintiff by reason of said policy and said loss, the face of the 
policy. Under our Code, the facts relied upon as a ground of 
action or of defense must be clearly and concisely stated, and a 
definite issue presented, so that the opposite party may be fairly 
notified of what he is required to meet. Under the pleadings as 
they exist, evidence could not be received to establish the acts, 
conduct or knowledge of Kinkaid relied on as an estoppel. All 
acts, representations and conduct, relied on as an estoppel, should 
be specially pleaded before evidence to establish the same can be 
received: Tonkawa Milling Co. vs. Town of Tonkawa et al. (83 
Pac., 915), opinion handed down at this sitting, and cases therein 
cited; Dwelling House Ins. Co. vs. Johnson et al. (47 Kan., 1), 
and other cases cited. 

Having reached the conclusion that under the provisions and 
terms of the contract of insurance sued upon and under the plead- 
ings that the plaintiff cannot recover for the reasons stated, it 
will not be necessary to consider the other questions raised. 
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The judgment of the District Court of Cleveland County is af- 
firmed with costs to plaintiff in error. All the justices concur- 
ring except Irwin, J., who tried the case in the court below, not 
sitting, and Pancoast, J., as to Section 5 of the syllabus. 


SUPREME COURT OF KANSAS. 


METROPOLITAN LIFE INS. CO. 
v8. 


ELISON.* 


An uncle of one whose life is insured has no insurable interest in the life 
of the insused by reason of kinship. 

It is against public policy.and contrary to law to permit any one to obtain 
insurance upon the life of a human being by assignment or other- 
wise, where such person has no insurable interest in the life of the 
insured. 


An agreement, by which one-half of the insurance provided for in a life 
insurance policy was assigned and transferred by the insured and the 
beneficiary to one having no insurable interest in the life of the in- 
sured, upon consideration that the assignee was to pay the premiums 
as they accrued, contravenes public policy, and neither the assignee 
nor the beneficiary who participated in the tainted transaction can 
recover upon the policy. 


Error from District Court, Lyon County. Action by Lizzie 
Elison against the Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 


Statement of facts by JoHNnsTon, C. J. 


Action on an insurance policy issued on the life of Adolph Eli- 
son for $2,000, running twenty years, with premiums of $13.96, 
payable quarterly, and his wife, Lizzie Elison, was named as 
beneficiary. She brought this action, alleging the issuance of 
the policy on July 18, 1900, the death of her husband on Decem- 
ber 1, 1900, and she set up a contract between herself and hus- 
band on the one part, and his uncle, Casper Elison, on the other 
by which an interest in the policy to the extent of $1,000 was as- 
signed to Casper Elison in consideration that he should pay the 
premiums upon the policy. The following is a copy of the con- 
tract :— 





* Decision rendered, Nov. 11,1905. Syllabus by the Court. 
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This contract, made and entered into this 3oth day of July, 
1900, by and betw een Adolph Elison and Lizzie Elison, his 
wife, of Emporia, Kan., party of the first part, and Casper Eli- 
son, of Emporia, Kan., party of the second part :— 

Witnesseth, that whereas, the said Adolph Elison has taken 
out a policy of insurance in the Metropolitan Life Insurance 
Company of the city and the state of New York, which is num- 
bered 186,718, ior $2,000.00 on the life of the undersigned 
Adolph Elison, dated July 18, A. D. 1900, through J. J. But- 
ler, its authorized and duly acting agent, at Topeka, Kan., at 
the yearly premium of $55.84, and quarterly $13.96 :— 

Now it is mutually understood by and between the parties 
hereto; to wit, said Adolph Elison, assured, and Lizzie Eli- 
son, his wife and beneficiary, and the said Casper Elison, that 
if the said Casper Elison shall promptly pay at the proper time 
said quarterly installment premiums; to wit: $13.96 each, or 
$55.84 per year, when the same are due, as required by the 
terms of said policy, for the term of twenty years, or during the 
life of the said Adolph Elison, the assured, then-at the end of 
twenty years, or at the death of the assured, the said Lizzie 
Elison shall pay to said Casper Elison the sum of $1,000.00, 
and the said Adolph Elison hereby agrees to this proposition 
and so instructs his said wife and authorizes her to pay to said 
Casper Elison the sum of $1,000 as aforesaid, and the said 
Adolph Elison and his wife, Lizzie Elison, constitutes said 
Casper Elison their agent to pay said premiums out of his 
money for that purpose and to transact all business for them 
in their behalf in this matter, for the reason that they are Ger- 
mans and cannot speak and write the English language fluently, 
hereby authorizing said, Elison to keep the policy above re- 
ferred to in his own possession for reference and to acquaint 
himself with its terms of payment of premiums and that upon 
the death of said Adolph Elison, the said Adolph Elison now in 
his lifetime constitutes and appoints said Casper Elison his 
attorney and in his name and stead and said Lizzie Elison, his 
wife, also joins in this appointment for said Casper Elison to 
transact all the matters of business for them, as they are not 
acquainted with the forms and methods of business in this 
country, agreeing and understanding that in the consideration 
of the payment of said premiums regularly as before men- 
tioned that said Casper Elison shall receive at the end of twenty 
years from the date thereof, or upon the death of assured, 
Adolph Elison, the said sum of $1,000. 

And upon the part of the said Casper Elison hereby agrees 
to promptly pay at the proper time and times all these pre- 
miums as they fall due as aforesaid, and to further secure the 
said Casper Elison for the sum of money so paid out and in- 
vested for them, the said Adolph Elison and Lizzie Elison; 
the said Lizzie Elison agrees to turn over to said Casper Eli- 
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son at the death of said Adolph Elison, or at the end of twenty 
years, or when the said policy shall be paid, the draft indorsed 
by her, that the said Elison may reimburse himself for the 
moneys so invested to the amount of $1,000, as aforesaid. 


In witness whereof, the said parties to this contract have 
hereunto signed their names and executed this contract for 
all the purposes therein named, the day and year first above 
written. Casper Elison. 

. Adolph Elison. 
Lizzie Elison. 
State of Kansas, Lyon County—ss :— 

Be it remembered that on this the 30th day of July, Igo00, 
before me, the undersigned, a notary public, personally ap- 
peared Adolph Elison, Lizzie Elison, his wife, said first parties, 
and Casper Elison, said second party, who each signed the 
above contract as their own voluntary act, and acknowledged 
the execution of the same. 


In witness whereof, I have hereunto subscribed my name 
and affixed my notarial seal the day and date last above writ- 
ten. 


[Seal] Chas. Fletcher, Notary Public. 


Comm. expires November 18, 1902. 


Casper Elison having died, his legal representative, Lena Eli- 
son, was made a defendant, and in a cross-petition she alleged 
that Casper Elison had paid two premiums $27.92, on the policy, 
and claimed a recovery of $1,000 of the insurance by virtue of 
the contract of assignment. The insurance company separately 
demurred to the petition of Lizzie Elison and to the cross-petition 
of Lena Elison on the ground that neither stated a cause of action 
against the insurance company. ‘The trial court overruled the 
demurrer to the petition, but sustained it as to the cross-petition. 
Afterward the insurance company filed an answer, alleging that, 
notwithstanding the answers of Adolph Elison that he was in 
good health and had never been sick and had no usual medical 
attendant, he was then in fact ill with tuberculosis, and had been 
treated for that disease by physicians. The reply denied the 
averments of the answer, and alleged that the insurance company 
accepted the risk with knowledge of Adolph Elison’s physical con- 
dition. The trial resulted in favor of Lizzie Elison, and the insur- 
ance company complains. 


James H. Austin, for Plaintiff in Error. 


§. F. WickER and FULLER & JacKson, for Defendant in 
Error. 
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JOHNSTON, C. J. (after stating the facts), 

The controlling question in the case is, can the beneficiary, 
Lizzie Elison, who joined in the contract by which the insurance 
on her husband’s life was assigned to Casper Elison, recover on 
the policy? In her petition, and in part as a basis of recovery, 
she set up the contract which appears to have been entered into 
with Casper Elison twelve days after the policy was issued. The 
demurrer to the petition raised the question whether, under the 
facts stated, as well as those admitted by the recitals of the con- 
tract, she had stated a cause of action. The contract is plain in 
its provisions, and leaves no doubt about the purposes of the 
parties. Casper Elison agreed to pay the premiums on the policy 
for twenty years, or until the death of Adolph Elison, and in con- 
sideration therefor was to receive $1,000 of the insurance money 
to be paid by the company. There was some claim that he was 
only to be reimbursed to the extent of the payments made, but 
it is expressly stated and again repeated, that he was 
to receive $1,000 at the death of the insured or at the maturity 
of the policy. He was to have the possession of the policy, and 
the precaution was taken to provide that the draft drawn by the 
insurance company in favor of Lizzie Elison should be indorsed 
and turned over to the assignee. Casper Elison was an uncle 
of the insured, and therefore had no insurable interest in his life 
by reason of kinship: Singleton vs. Ins. Co., 66 Mo., 63; Pru- 
dential Ins. Co. vs. Jenkins, 15 Ind. App., 297; Corson’s Appeal, 
113 Pa., 438; 2 Joyce on Ins., § 1069. The consideration of the 
transfer was not for advances made by the uncle, nor as security 
for any subsisting indebtedness. It, therefore, appears that Liz- 
zie Elison, the beneficiary of the policy, undertook to assign and 
transfer an interest in the policy to one who had no interest in 
the life of the insured. 

The theory of life insurance is that one who is interested in the 
preservation of the life of the insured may safely take and hold 
insurance, but that insurance in favor of one who has no interest 
in the life of the insured, who would be interested in his early 
death, is contrary to good morals and a sound public policy. In 
the early case of Life Ins. Co. vs. Sturges (18 Kan., 93) it was 
held that such insurance, if sustained, would open the door to 
speculation and traffic in human life, and invite to enter the most 
shocking of all crimes, and that, “of all wagering contracts, those 
concerning the lives of human beings should receive the strong- 
est, the most emphatic and the most persistent condemnation”. 
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The authorities generally unite in holding that one who has no 
insurable interest can no more take an interest in a policy, valid 
in its inception, by purchase and assignment than he could by 
direct issue from the insurer. In Warnock vs. Davis (104 U. §., 
775) it was said: “The assignment of a policy to a party not 
having an insurable interest is as objectionable as the taking out 
ofa policy inhisname. * * * If there be any sound reason for 
holding a policy invalid when taken out by a party who has no 
interest in the life of the insured, it is difficult to see why that 
reason is not as cogent and operative against a party taking au 
assignment of a policy upon the life of a person in which he has 
an interest.” It has been said that “the evil of wager policies 
would rather be aggravated than otherwise by such a rule, be- 
cause speculators desiring to indulge in this species of gambling 
in human life could more easily purchase from embarrassed 
policyholders than procure the issue of such policies directly to 
themselves upon the lives of strangers. ‘In either case’, as ob- 
served by a recent author in treating of this subject, ‘the holder 
of such a policy is interested in the death rather than the life of 
the insured:’” Helmetag’s Adm’r vs. Miller, 76 Ala., 183, 188, 
52 Am. Rep., 316. As tending to sustain the view that a person 
cannot take directly, or by assignment a policy of insurance on 
the life of one in whose life he has no insurable interest, see Cam- 
mack vs. Lewis, 15 Wall. (U. S.), 643; Gilbert vs. Moose, 104 
Pa., 74; Carpenter vs. Ins. Co., 161 Pa.,g; Alabama Gold Lite 
Ins. Co. vs. Mobile Mutual Life Ins. Co., 81 Ala., 329; Whitmore 
vs. Supreme Lodge, 100 Mo., 36; Heusner vs. Mutual Life Ins. 
Co., 47 Mo. App., 336; Thornburg vs. Life Ins. Co., 30 Ind. App., 
682; Bayse vs. Adams, 81 Ky., 368; Roller vs. Moore’s Adm’r, 
86 Va., 512; Wilton vs. New York Life Ins. Co. (Tex. Civ. App.) 
78 S. W., 403. 

In this case the interest of Casper Elison, who contracted with 
the beneficiary to pay all the premiums, would have been best 
subserved by the early death of Adolph Elison; and in fact death 
did occur in less than five months. It was a matter of much con- 
cern to him whether he should get the contingent amount of 
$1,009 for a few premiums, or whether he should be required to 
pay them during the period of twenty years. In this respect it 
was more mischievous and vicious in its tendencies than many of 
such arrangements, because, if the insured had lived until the 
maturity of the policy, the assignee would have been required to 


pay even more than he was to receive. In that event he would 
VoL. XXXV.—17. 
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have paid $1,116.80, saying nothing of interest, for the $1,000 of 
insurance money which he would receive, and, while there would 
have been a profit in the early death of the insured, his living 
until the end of the twenty-year period would have occasioned 
the assignee a substantial loss. Contracts of this character have 
been frequently denounced and held bad because they were re- 
garded as wagers, but this court has declared them to be void 
on the broader ground that they are contrary to public policy. If 
the transaction is tainted as to the assignee who has no insurable 
interest, how does it stand as to the beneficiary in the contract 
of insurance who participated in the wrong? If the agreement 
which furnished an inducement to take human life and a tempta- 
tion to commit the most atrocious of crimes was participated in 
by the beneficiary voluntarily, how can she escape the condemna- 
tion of the law? She not only signed the agreement, but it ap- 
pears that she was to take an active part in carrying out, and 
was to receive a share of the insurance to be secured through the 
payment of premiums by Casper Elison. We have given much 
attention to the relation which Lizzie Elison bore to the transac- 
tion, and, if we follow the rule of Life Ins. Co. vs. McCrum (36 
Kan., 146) it must be held that the whole transaction was so 
tainted with illegality as to bar a recovery by her. There ap- 
pears to be no substantial distinction between this and the cited 
case. There the insurance company issued a paid-up policy to 
Snyder, payable to his two daughters. He and the beneficiaries, 
for a valuable consideration, joined in an assignment of the 
policy to Mrs. Parker, who had no insurable interest in Snyder’s 
life. After the death of Snyder Mrs. Parker, on learning that she 
could not collect the insurance, transferred the policy back to 
the beneficiaries, who in turn transferred it to McCrum, and he 
brought an action to recover upon the policy. It was held that 
McCrum stood in the shoes of the beneficiaries, that the transac- 
tion between the beneficiaries and the assignee was contrary to 
public policy, not to be tolerated by law, and that the policy was 
worthless and void, not only as to the assignee, but it was also 
void in the hands of the beneficiaries. In speaking of the partici- 
pation of the beneficiaries in the tainted transaction it was re- 
marked: “This policy was placed in her (Parker’s) possession, 
not only with the written consent of the beneficiaries, but upon 
a valuable consideration paid to them for the same. They there- 
fore aided in creating in the mind of Mrs. Parker a desire for the 
early death of the insured. They held out to her the temptation 
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to bring about the event insured against. * * * In making the 
transfer and assignment, and in receiving the money therefor, 
the beneficiaries, Elizabeth and Desylvia Snyder, were partici- 
pants with Mrs. Parker in the attempted fraud upon the insurance 
company. The whole transaction between the beneficiaries and 
Mrs. Parker contravenes public policy, and the law leaves the 
parties as it found them.” 

Attention is called to the fact that in the McCrum Case the 
beneficiaries received a consideration, while nothing was paid 
by the assignee to the beneficiary in the present case. Here Liz- 
zie Elison procured Casper Elison to pay the premiums upon 
the policy, in order to keep it alive that she might receive a share 
of the insurance money. The fact that the assignee did not pay 
her money directly for the transfer did not take the vice out of 
the transaction nor make it less hurtful in its tendencies. It, none 
the less, as was said in the McCrum Case, aided in creating in the 
mind of the assignee a desire for the early death of the insured, 
and held out to him the temptation to bring about the event 
against which the insurance was issued. In the McCrum Case 
the court further remarked: “If the party who attempts to 
speculate in human life cannot enforce the policy which he has 
purchased on the life of another, in whose life he has no insurable 
interest, the beneficiaries who knowingly and purposely sell and 
assign to such a person the policy on the life of another for a 
valuable consideration ought not thereafter to be permitted to 
enforce the same for their own benefit. * * * It is not for the 
sake of the insurance company that the transactions between the 
beneficiaries and Mrs. Parker are held wrongful, but such rule 
is founded on general principles of public policy forbidding specu- 
lative contracts upon human life. In all such cases the courts 
ought not to lend their aid to assist parties engaged in the perpe- 
tration or attempted perpetration of such wrongful specula- 
tions.” Powell vs. Dewey (123 N. C., 103) sustains the view 
taken in the McCrum Case. There Powell took out a policy of 
insurance on his own life, and assigned the same to the bene- 
ficiary named in the policy, who had no insurable interest. The 
assignee paid the premiums which accrued up to the death of the 
insured. Upon proofs of death the insurance company paid the 
amount of the policy to the assignee, and the executor of Powell’s 
estate then brought an action on behalf of the estate against the 
assignee and the insurance company to recover the insurance 
money. The court held that the policy was void becalise of the 
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transfer to one having no insurable interest, that no action couid 
be maintained upon it by the beneficiary against the insurance 
company, nor could the plaintiff, who was the representative of 
the insured, maintain an action, because, “looking at it in any 
view, it has its foundation on the policy which is void”. See, 
also, Hinton vs. Ins. Co., 135 N. C., 314. The McCrum Case is 
deemed to be a controlling authority in the present one, and 
the court is not inclined to overrule or modify that decision. 

It follows that the judgment must be reversed, and the cause 
remanded, with directions to sustain the demurrer of the insur- 
ance company to the petition of Lizzie Elison. All the justices 
concurring. 


SUPREME COURT OF COLORADO. 


PREFERRED ACC. INS. CO. 
v8. 
FIELDING.* 


In case of an accident policy the burden of proving death through ex- 
ternal, violent and accidental means is on the plaintiff, but is met by 
showing death through unexplained external and violent means. 


Evidence establishing that the results of an external injury, and which 
would not otherwise have followed, produced death, justified a finding 
that death was due solely to accidental causes. 

Failure to give immediate notice of an accident, when required by the 
policy, will not result in forfeiture when not so stipulated, though 
failure to furnish proois of death as required is made a ground of for- 
feiture. 

A requirement that proofs of death shall be furnished within a specified 
time is sufficiently complied with by such proofs as establish a prima 
facie case, and when preliminary proofs were returned on the ground 
that the proofs did not contain the affidavit of persons having personal 
knowledge of the circumstances connected with the, injury showing 
that death was due to accidental causes and the company declined to 
accept preliminary proofs that were all which the policy required, 
the requirement as to such proofs within a stated time was waived. 


Appeal from District Court, Arapahoe County. Action by 
Thomas Fielding, administrator of William H. Emanuel, de- 
ceased, against the Preferred Accident Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


SyLVESTER G. WILLIAMS, for Appellant. 
FrED W. Parks and WALDRON & THompson, for Appellee. 


* Decision rendered, Dec. 4, 1905. 
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GABBERT, C. J. 

Plaintiff claimed that the death of deceased was caused by in- 
juries accidentally received. The first question we shall consider 
is the contention on behalf of counsel for the defendant that the 
testimony on the part of the plaintiff failed to establish that these 
injuries were the result of an accident. A witness testified that 
he met the deceased about 5 o’clock of the afternoon of April Io, 
1901, at a hotel in New York City; that they sat down and talked 
about half an hour; that he felt badly over his father’s death, 
which had recently occurred, but seemed in perfect health, and 
was cheerful over his business prospects; that deceased left him 
about 6 o’clock, saying that he had to meet his brother. About 
10:30 that evening his brother found him in bed, sick, at a hotel, 
claiming that he was ili from natural causes. His brother slept 
that night in a room adjoining his, and left him next morning 
about 6:30 for the purpose of meeting the vessel which was to 
arrive from England, bearing the remains of their father. The 
deceased was too sick to go with him, subsequently. went to the 
home of their deceased father, reaching there about 7 o’clock 
that evening. From that time up to the hour of his death he was 
confined to the house, except for a short time on the day of his 
arrival he visited a nearby club, and again on Friday, April 12th, 
visited the club and’a drug store a few blocks distant. His 
actions from the time of his arrival indicated that he was suffer- 
ing intense pain. On Sunday, April 14th, burns were discovered 
on his body, which according to the testimony of a physician were 
then two or three days old and were caused or produced either 
by acids, molten iron or direct contact with a red-hot object. 
The deceased claimed that he had not been injured in any way, 
but rather that what was designated burns upon his body were 
the result of natural causes. He probably procured a lotion at 
the drug store which he applied to his injuries prior to the date 
when a physician was called, but his hands were not injured or 
discolored. 

The policy sued upon provides that the defendant company 


Doth insure * * * against the effects of bodily injuries 

caused solely by external, violent and accidental means; to 

wit: * * * (d) Ii death shall result solely from such in- 

juries, * * * the said company will pav the sum of five 
*K 


thousand dollars ($5,000.00). * * 


In actions on policies of insurance of this character the burden 
of proof is upon the plaintiff to show that the death of the assured 





A 


Ppieg ee enn em Sipe 


262 Insurance Law Journal. [Apr., 


was caused by external violence, and by accidental means. But 
when is this burden discharged, in making a prima facie case? 
When death by unexplained violent external means is estab- 
lished. The law does not presume suicide or murder; it does 
not presume that injuries are inflicted intentionally by the de- 
ceased, or by some third person; and hence, with the proof in- 
dicated, by reason of the presumption which attaches against 
self-destruction or the violation of the law, prima facie proof is 
also made of the fact that the injuries were accidental, without 
direct or positive testimony on that point: Travelers Ins. Co. vs. 
McConkey, 127 U. S., 661; Lampkin vs. Travelers Ins. Co., 11 
Colo. App., 249: Cronkhite vs. Travelers Ins. Co., 75 Wis., 116: 
Jones vs. Accident Ass'n, 92 lowa, 652; Stephenson vs. Bankers’ 
Life Ass’n (lowa); Ins. Co. vs. Bennett, 90 Tenn., 256; Trav- 
elers Ins. Co. vs. Sheppard, 85 Ga., 751, 802; 1 Beach on Ins., 
§ 259; Mallory vs. Travelers Ins. Co., 47 N. Y., 52; Couadeau vs. 
American Accident Co., 95 Ky., 280. 

But it is urged by counsel for defendant that from the testi- 
mony the inference might be drawn that the injuries were not 
the result of an accident. In support of this contention our at- 
tention is directed to the fact that the deceased claimed that he 
had not been injured, but that what was said to be burns upon his 
body resulted from natural causes; that im attempting to treat 
himself he may have applied lotions which caused what was after- 
ward denominated burns upon his body; and that the injuries 
may have been inflicted intentionally by some one in circum- 
stances which the deceased did not care to disclose. If it be con- 
ceded that the statements of the deceased that he had not been 
injured are material (a question, however, which we do not de- 
termine), we are of the opinion that none of the inferences which 
counsel attempt to deduce from the testimony will justify the 
conclusion that the verdict of the jury to the effect that the in- 
juries to deceased were accidentally received, is not supported by 
the evidence. We think the testimony is conclusive that deceased 
had been burned or injured in one of the wavs indicated by the 
physician. It must be inferred from the testimony that he re- 
ceived his injuries either between 6 and 10:30 p. m. April 1oth, or 
between 6:30 a. m. and 7:30 p. m. of the next day. A short time 
prior to the first date he was in good health. It is not rational to 
presume that he would intentionally cause the injuries inflicted, 
nor is there any testimony tending to prove that these injuries 
were inflicted by some third person. Giving the testimony and 
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the inferences which might be drawn the widest scope, the most 
that can be said is that it is possible the injuries were not acci- 
dentally received; but it falls far short of establishing con- 
clusively that they were intentionally inflicted by the deceased or 
some third person. On the contrary, under the rules which ob- 
tain in cases of this character, it at least supports the presump- 
tion that the deceased was accidentally injured. In such circum- 
stances it was, therefore, the province of the jury under the 
settled rules of evidence, from the testimony, the facts and cir- 
cumstances, to determine whether or not the injuries were acci- 
dental, when the testimony elicited on that subject was con- 
sistent with the theory of an accident: Travelers Ins. Co. vs. 
McConkey, supra; Stephenson vs. Bankers’ Life Ass’n, supra; 
Standard Life & Acc. L. & S. Co. vs. Thornton, 40 C. C. A., 564; 
Fidelity & Cas. Co. vs. Tove, 49 C. C. A., 602; Jenkins vs. Pac., 
etc., Ins. Co., 131 Cal., 121; Guldenkrich vs. U. S. Mut. Ace. 
Ass’n (City Ct. N. Y.), 5 N. Y. Supp., 429. Each individual case 
must be judged by its own facts and circumstances. Had de- 
ceased been shot or stabbed, it might have been said, in the 
absence of an evewitness, that possibly he intentionally wounded 
himself, or that some one else intentionally did so; but these 
possibilities would not, of themselves, be sufficient to overcome 
the presumption against self-destruction or murder. Such a case 
might be stronger in favor of the theory of accident than the case 
at bar, but in principle it is no different on the subject of what 
is prima facie established upon proof of death from violent ex- 
ternal injuries. 

The policy of insurance also provided that the defendant 
should not be liable for the death of the insured, except his death 
“resulted proximately and solely from accidental causes”. ‘The 
testimony on the subject that the injuries of deceased were the 
sole and proximate cause of his death was conflicting. It can be 
of no particular benefit to undertake to state in substance what 
the testimony was on this subject. The jury were the judges of 
the credibility of the witnesses and the weight to be given their 
statements. There was testimony to the effect that the results 
which followed the injury as its necessary consequence, and 
which would not have taken place had it not been for the injury, 
caused the death of deceased. Testimony of this character is 
sufficient to support the conclusion that his injuries were the 
proximate and sole cause of his death: Mutual Acc. Ass’n vs. 
Barry, 131 U. S., 100, 112. 
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The policy sued upon provided as follows :— 


Immediate notice in writing of any accident and injury on 
account of which claim is to be made, shall be given the secre- 
tary of said company at New York City, N. Y., with full par- 
ticulars and full name and address of the insured. 

The deceased was injured about April 1oth. He died May 
8th following. Plaintiff was appointed administrator shortly 
after Emanuel’s death, and on the 19th day of July, following his 
decease, gave the defendant notice of the accident. Under this 
state of facts, in connection with the provisions of the policy 
quoted, counsel for defendant contend that the failure to give 
notice of the accident to the deceased prior to the date it was 
given debars the plaintiff from recovering in this action. In 
other words, the contention of counsel is that the failure to give 
notice of the accident in the circumstances of this case resulted 
in a forfeiture of the policy. This question or others of a similar 
import have been before the courts of last resort many times, 
with the result that it has been often declared that, while notice 
is a condition precedent to maintaining an action, a failure on the 
part of the insured or beneficiary under a policy of insurance to 
comply with its terms with respect to notice after loss, will not 
result in a forfeiture of the policy unless, by the express terms 
thereof, or by necessary implication, such was the contract of 
the parties: Orient Ins. Co. vs. Clark (Ky.), 59 S. W., 863; 
Flatley vs. Phenix Ins. Co. (Wis.), 70 N. W., 828; Woodman’s 
Acc. Ass’n vs. Byers (Neb.), 87 N. W., 546; Tabor vs. Royal Ins. 
Co. (Ala.), 26 South., 252; Vangindertaelen vs. Phoenix Ins. Co. 
(Wis.), 51 N. W., 1122; Rynalski vs. Ins. Co. (Mich.), 55 N. W., 
981; Hall vs. Concordia F. Ins. Co. (Mich.), 51 N. W., 524; 
Mason vs. St. Paul F. & Marine Ins. Co. (Minn.), 85 N. W., 13; 
Sun Mut. Ins. Co. vs. Mattingly (Tex. Sup.), 13 S. W., 1016; 
Lion Fire Ins. Co. vs. Starr (Tex. Sup.), 12 S. W., 45. : 

There is no suggestion of forfeiture, for failure to give imme- 
diate notice in writing of accident to the insured, in the para- 
graph of the policy in which that requirement is found, nor is 
there any general clause to the effect that a failure on the part 
of the insured or beneficiary to comply with the terms and con- 
ditions of the policy shall work a forfeiture thereof. In another 
clause of the policy relating to proofs of death, it is provided that 
unless such proof is furnished within a specified time from the 
date of accidental injury, 
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Then and in that case any claim made bv the insured gr his 
beneficiary on account thereof shall be forfeited to the coni- 
pany. 

This would indicate that it was the intention of the parties to 
limit forfeiture to those particular matters which, according to 
the terms of the policy, it is said will work that result: 13 Enc. 
Law (2d Ed.), 328; Steele vs. German Ins. Co. (Mich.), 53 N. W., 
514; Continental F. Ins. Co. vs. Whitaker (Tenn. Sup.), 79 S. W., 
119; Hartford F. Ins. Co. vs. Redding (Fla.), 37 South., 62; Ger- 
ringer vs. N. C. Home Ins. Co. (N. C.), 45 S. E., 773. At least, 
the policy is fairly susceptible of that construction, and it is now 
a well recognized rule that where the terms of a policy of insur- 
ance are not clear, or are capable of two constructions, the one 
which is most favorable to the insured will be adopted: Travel- 
ers Ins. Co. vs. Murray, 16 Colo., 296: Strauss vs. Phoenix Ins. 
Co., 9 Colo. App., 386; Atlantic Ins. Co. vs. Manning, 3 Colo., 
224; Queen Ins. Co. vs. Excelsior M. Co. (Kan.), 76 Pac., 423. 

On behalf of the defendant it is insisted that the requisite pre- 
liminary proof of death required by the terms of the policy was 
not iurnished, and that the action was prematurely brought. 
Within the time required by the policy the company received the 
preliminary proofs of death offered by the administrator. These 
were returned by the company, with the statement that as nei- 
ther of the affiants 

Has any personal knowledge relating to the circumstances 

connected with the alleged injury and death of William H. 

Emanuel, the affidavits do not afford any proof whatever that 

the death of the insured resulted proximately and solely from 

accidental causes. * * * The affidavits inclosed in your let- 
ter of the first instant are, therefore, returned herewith, as the 
company declines to regard them as proofs within the terms 


of the policy. 

Whether or not these affidavits were sufficient is immaterial. 
The plaintiff was not required to furnish the company in the way 
of preliminary proofs on the subject of the death of the insured 
and the cause thereof, more than was necessary to establish a 
prima facie case in an action on the policy: A®tna Life Ins. Co. 
vs. Milward (Ky.), 82 S. W., 364. In other words, it could not 
require the plaintiff to furnish affidavits of persons having per- 
sonal knowledge of the injuries which resulted in the death of the 
deceased, and, when it declined to accept preliminary proofs un- 
less they were of that character, or, rather, demanded preliminary 
proofs which the policy did not obligate the plaintiff to furnish, 
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it waived the preliminary proofs which the policy did require. 
The stipulation in the policy that the company should have a cer- 
tain period within which to pay the claim, after the proof of 
death was received, was for its benefit. The object of this pro- 
vision is two-fold: (1) To enable the company to investigate 
and verify the proofs submitted; and (2) to enable it to make 
financial arrangements to discharge its obligation—Cal. Ins. Co. 
vs. Gracey, 15 Colo., 70. When, however, as in this instance, it 
reiuses the preliminary proofs tendered, and demands proofs 
which the plaintiff was not required to furnish, it waived the 
right to insist on the expiration of the period provided in the 
policy after preliminary proofs of death were furnished before 
an action can be maintained on the policy by those who have 
the legal right to enforce it. 

Errors are assigned on instructions requested by the defendant 
and refused. There is no merit in either of these contentions. 
The court, of its own motion, either gave substantially the in- 
structions refused on the part of the defendant, or those given 
were in harmony with the views already expressed on the differ- 
ent propositions discussed and determined, or the instructions 
requested by the defendant and refused were contrary to the law 
of the case on these several propositions, or they related to mat- 
ters not in issue. 

The judgment of the District Court is affirmed. 

Affirmed. 

Goddard and Bailey, JJ., concur. 
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SUPREME COURT OF WASHINGTON. 


HOPKINS ET AL. 
v8. 


NORTHWESTERN NAT. LIFE INS. CO.* 


A certificate of insurance which stipulated that it might be surrendered 
in ten years in exchange for $1,000 to be paid from an endowment 
fund secured through assessments to be made as it provided, was sur- 
rendered at the cnd of that time and the money demanded, but was 
returned with instructions to retain it until notified that the assess- 
ments had been made. Similar demands during two years were met 
by statements that the funds had not yet been raised, but that the in- 
sured would be notified when this had been done, and afterward pre- 
miums were denianded and paid for two years to keep the policy in 
force, and the insured was old and inexperienced, and did not under- 
stand the policy and relied on the representations of the insurer that 
such payments were necessary while the assessment was being col- 
lected. 

Held, That the right to the endowment fund was not waived and the in- 
sured was.entitled to receive back the premiums so paid after the 
endowment was demanded. 

Held, That the company was estopped to deny that subsequent premiums 
paid after the company had ceased to demand them were not made 
because of its representations. 


Appeal from Superior Court, King County. Action by 
Thomas C. Hopkins and another against the Northwestern Na- 
tional Life Insurance Company. Judgment for defendant. 
Plaintiffs appeal. 


WARDELL & WARDELL and FRANK C. PARK, for Appellants. 


Rurus J. BuRGLEHAUS and EmmerTr N. PARKER, /or Re- 
spondent. 


DUNBAR, J. 

The complaint alleges, in substance, that Thomas C. Hopkins, 
one of the appeilants in this case, entered into a contract of life 
insurance with the defendant corporation, by the terms of which 
plaintiff agreed to pay promptly all dues and assessments which 
should be levied by defendant, and at the end of ten years; to 
wit, on March 18, 1898, he was, in the event of his survival, to 
surrender his certificate and receive $1,000 upon an endowment 
policy; that a clause in the contract provided that, in the event 
of the death of the insured, before the ten years had elapsed, 
* Decision rendered, Feb.91908.—SSOSOSCS~S 
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Carrie Hopkins, one of the appellants here, was to receive $2,- 
000; that the plaintiff performed all and every condition of his 
contract, etc., and at the termination of the period of ten years, 
surrendered to the defendant his policy, and demanded the sun 
due thereon; that the defendant at once returned the contract to 
plaintiff, requesting him to keep it until notified by defendant 
that the proper assessment had been made upon the certificate 
holders, and a sufficient sum had been raised by such assessment 
to pay said plaintiff’s certificate; that a number of times after 
said first demand, covering a period of more than two years 
thereafter, the plaintiff demanded that defendant pay said sum of 
$1,000; that at each of such times said defendant held out and 
. represented to plaintiff that the funds had not been raised there- 
for, and that defendant would notify plaintiff when sufficient — 
funds had been raised by such assessments, and when it would 
be ready to pay such certificate; that the necessary steps were 
being taken, and had by defendant for the collection of the as- 
sessments necessary to pay plaintiff; that defendant has never 
notified plaintiff that it had completed the assessment for the 
payment of said policy, and was reddy to pay the same; that 
plaintiffs relied upon such representations of defendant that it 
was taking the necessary steps to collect the funds to pay said 
policy, and that it would notify plaintiffs when the funds had 
been collected on the assessments; and that by reason of the 
holding out of such promises of an amicable settlement, plaintiffs 
delayed the bringing of suit on said policy till this time; that 
defendant has not paid said sum of $1,000, or any part thereoi, 
and that the same is now due and owing to these plaintiffs; that 
on or about the Ist day of May, 1898, the defendant demanded, 
in writing, of these plaintiffs the sum of $8.45, as and for a pay- 
ment to it for the purpose of keeping said policy in force, and 
such written demand required plaintiffs to make such payment to 
defendant on or before the Ist day of May, 1898, and stated that 
in default of such payment the said policy would become void, 
and all payments theretofore made thereon would become for- 
feited to defendant; that at such times these plaintiffs were old 
people, and were then visiting at the city of Dawson, Yukon 
Territory ; that they were inexperienced in business affairs; that 
they were ignorant of and did not understand the purport and 
meaning of the terms of their said policy and their rights there- 
under; that they were also ignorant of the manner of levying 
assessments by defendant upon the holders of policies, and knew 
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nothing of the internal management of insurance companies ; 
that they were ignorant and unacquainted with the amount of 
proceeds on hand with said company at the time said demand 
was made, and also the amount necessary to be raised in addition 
thereto to cover their policy; but that the defendant, well know- 
ing the facts in regard to these plaintiffs, and the policy which 
they held, unlawfully demanded, extorted, charged, took and re- 
ceived from these plaintiffs the sum of $8.45, on the pretense 
that it would cancel and forfeit such policy if such payment was 
not made; and believing, on account of such representations, 
that the policy would become forfeited and lost to these plain- 
tiffs if said payment was not made, and in order to avoid the ex- 
pense of litigation and save themselves from unnecessary charges 
and expenses, they were coerced by the said defendant to make 
such payment; that under the same circumstances other pay- 
ments were made (which are set forth in the complaint); that 
none of such sums were ever justly due or owing to said defend- 
ant at any time, or at all, but that all such sums were unlawfully 
extorted and exacted from plaintiffs. The prayer is for judgment 
against the defendant, on their first cause of action, in the suin 
of $1,000, with interest thereon, at the rate of 6 per cent per 
annum from the 18th day of March, 1898, together with costs and 
disbursements. On the second cause of action, judgment is 
prayed for the different sums paid to the defendant, as alleged in 
the first cause of action, up to the time of the commencement of 
this suit. Demurrers were interposed to both causes of action, 
and were sustained, on the ground that no cause of action was 
stated in the complaint. 

The policy, which is the basis of the complaint, and made a part 
thereof, provides unequivocally for an endowment policy, and 
for an endowment fund, expressly providing that if the holder of 
the certificate shall keep the same good by promptly paying all 
the dues and assessments, and survive until the 18th day of 
March, 1898, he shall at said date surrender the certificate to the 
association, and receive the sum of $1,000 from the endowment 
fund. It then proceeds to state how the endowment fund shall be 
supplied, by assessments at certain rates, etc., which explains 
the allegation made in the complaint that the plaintiffs’ right of 
payment under the endowment provision was postponed until 
the endowment fund should be supplied by assessment. Whether 
the contract provides for any other character of payment, it is 
not necessary in this case to determine; but, conceding that there 
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was a choice of two rights given by the terms of the contract, we 
think there was no waiver of the right to receive the $1,000 pro- 
vided for in the policy at the expiration of ten years, and which 
was demanded by the appellants. The case is argued here on 
the proposition alone that the complaint did not state facts sufti- 
cient to constitute a cause of action, and the action of the court 
in sustaining the demurrer must have been upon the theory of 
waiver or estoppel, that the appellants, by proceeding after the 
ten years had expired, to pay the regular premiums on the policy, 
had elected to accept the conditions of the policy, which provided 
for the payment of $2,000 at the death of the assured. But we 
are of the opinion that the court did not place a proper construc: 
tion upon this complaint. A waiver is defined to be the inten- 
tional relinquishment of a known right, and there can be no 
waiver unless the person against whom the waiver is claimed had 
a full knowledge of his rights: 29 Am. & Eng. Enc. of Law, 
1093, and cases cited. It was held, in Hamilton vs. Home Ins, 
Co. (42 Neb., 883), that knowledge of the existence of a right 
and the intention to relinquish it must concur to create an estoppel 
by waiver. In this case, if the allegations of the complaint are 
true, and they must be taken to be so—those which are well 
pleaded, the assured did not have a full knowledge of his rights; 
for according to the representations made to him by the insur- 
ance company, it was necessary for him to make these payments 
during the time the company was making arrangements to pay 
him the amount of the policy, in order that the policy should not 
become void. It was upon this representation that he acted. 
Neither will waiver be implied from slight circumstances, but 
must be evidenced by an unequivocal and decisive act clearly 
proven: 29 Am. & Eng. Enc. of Law, 1105. These people were 
old, inexperienced in business affairs, and anxious to keep their 
policy from becoming void; and this state of ignorance, together 
with the representations which were made to them by the com- 
pany’s agent, was the cause of the payments, which were relied 
upon as a waiver of their rights under the endowment provision 
of the contract, and an acceptance of the other provisions of the 
policy. It was held, in Fulton vs. Ins. Co. (Com. Pl., 19 N. Y. 
Supp., 660) that the failure to read a contract would not bar re- 
lief when, if relief was afforded, no injury would happen to others, 
and particularly when the person to whom money was paid by mis- 
take knew, or ought to have known, that he was not entitled to 
receive it. How much stronger is this case, where the insurance 
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company not only knew that it was not entitled to receive this 
money, but did receive it through its affirmative misrepresenta- 
tion of facts. Neither can it be inferred that a party waives his 
right under a contract by making a payment thereunder, while 
at the same time making demand for his rights: Griffith vs. 
Newell (S. C.), 48 S. E., 259. It is also announced in 29 Am. & 
Eng. Enc. of Law, 1095, that the validity of a waiver requires 
that it shall have been made intentionally and voluntarily; that 
voluntary choice is of the essence of waiver, and the view that 
waiver is a legal result operating upon a certain state of facts, 
independent of intent, has been declared to be without founda- 
tion. The same authority, on page 1096, further declares, in 
accordance with the authorities cited, that the existence of an 
intent to waive, is a question of fact, and must be made clearly to 
appear. 

It was said by this court in David vs. Oakland Home Ins. Co. 
(11 Wash., 181), where the parties were endeavoring to adjust a 
loss, that so long as the insured was given the right to suppose 
that the question of adjustment was an open one, he had the right 
to assume that the condition of the policy as to the time for the 
commencement of an action thereon had been waived by the 
company, and such waiver would continue until, by some definite 
action on its part, the company had notified the insured of the 
rejection of its claim, after which he would have a reasonable 
time in which to commence an action upon the policy. As sus- 
taining this contention, see, also: Birge vs. Browning, 11 Wash., 
249; Elliott vs. Puget Sound, etc., S. S. Co., 22 Wash., 220; 
Huntington vs. Lombard, 22 Wash., 202. Waiver as applied to 
insurance is identical with estoppel. May on Ins., § 505, says 
that “ ‘estoppel’ and ‘waiver’, though not technically identical, 
are so nearly allied, and, as applied in the law of insurance, so 
like in the consequences which follow their successful applica- 
tion, that they are used indiscriminately by the courts. A waiver 
to be an estoppel must be voluntary, and it is settled that a vol- 
untary payment is only made with full knowledge of the circum- 
stances upon which it is demanded, and without artifice, decep- 
tion or fraud.” According to the allegations of the complaint, 
these payments were not made with knowledge of all the circum- 
stances, but upon the representation that they were necessary to 
keep the policy from lapsing or'becoming void. It was a mistake, 
if mistake at all, of material facts, and it is a general rule that 
money paid under a mistake of material facts can be recovered 
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back, although there was negligence on the part of the person 
making the payment, and especially if the payee was in any way 
responsible for the mistake. 

But the principle of estoppel should be applied in this case to 
the respondent. It is one of the fundamental principles of law, 
based upon a universally recognized principle of morals, that 
one should not be allowed to take advantage of his own wrong, 
and according to the complaint, the payments were made by rea- 
son of false representations made by the respondent, inducing the 
fear on the part of the appellants that their policy would be ren- 
dered void if such payments were not made; and although some 
years have elapsed since the demand for these payments was 
made, during which time they have continued, yet they were in- 
duced in the first instance by the wrongful act of the respondent, 
at which time it informed the appellants that it would notify them 
when it was ready to pay the policy, and not having so notified, 
and having by its wrongful acts compelled them to commence 
making these payments, the law will not too closely compute the 
time within which the payments should cease, but will presume 
that the later payments were made with the same understanding, 
and by reason of the same representations, that the earlier ones 
were made. 

The complaint, in our judgment, stating a cause of action, both 
as for the recovery of the endowment and of the money paid 
through mistake and misrepresentations, the judgment will be 
reversed, and the cause remanded, with instructions to the lower 
court to overrule the demurrer to the complaint. 

Mount, C. J., and Crow, Rudkin, Fullerton.and Hadley, J}., 
concur. 
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SUPREME COURT OF WASHINGTON. 


DOWNS FARMERS’ WAREHOUSE ASS’N 
vs. 


PIONEER MUT. INS. ASS’N.* 


Where the policy stipulated for subrogation to the extent of any payment 
for the loss and the insured subsequently entered into a contract with 
the railroad company causing the loss that he would hold it harmless 


from any liability for any loss by fire, there can be no recovery 
against the insurer. 


Appeal from Superior Court, Lincoln County. Action by the 
Downs Farmers’ Warehouse Association against the Pioneer 
Mutual Insurance Association. From a judgment in favor of 
plaintiff, defendant appeals. 


H. T. GRANGER, for Appellant. 
MARTIN & GRANT, for Respondent. 


Crow, J. 

This action was commenced by the Downs Farmers’ Ware- 
house Association, a corporation, respondent, against the Pio- 
neer Mutual Insurance Association, a corporation, appellant, to 
recover the sum of $2,000, upon a fire insurance policy issued by 
appellant upon a certain warehouse and contents on the line of 
the Great Northern Railway, at Downs, in Lincoln County, which 
was totally destroyed by fire on June 6, 1904. The complaint was 
in the usual form for an action upon a fire insurance policy. Ap- 
pellant, as an affirmative defense, alleged that said policy con- 
tained the following condition :— 


If this association shall claim that the fire was caused by the 
act or neglect of any person or corporation, private or munici- 
pal, this association shall, on payment of the loss, be subro- 
gated to the extent of such payment to all right of recovery by 
the member for the loss resulting therefrom, and such right 


shall be assigned to this association by the member on receiv- 

ing such payment. 

That subsequent to the issuance of said policy, and prior to the 
date of said fire, respondent entered into a certain written con- 
tract with the Great Northern Railway Company for a license to 
enter upon and occupy the premises upon which said warehouse 
was located, which said contract in part provided as follows :— 


* Decision rendered, Jan. 5, 1906. 
VoL. XXXV.—18. 
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In consideration of the premises, said party of the second 
part does hereby consent and agree to and with the said party 
of the first part that it will forever protect, save harmless and 
indemnify said first party from all damages or liability whatso- 
ever which shall or may be during the existence of this agree- 
ment, caused by or result from the frightening of horses or 
other animals of said second party or belonging to any other 
person while upon said premises, by locomotives or cars, fire, 
coal or sparks escaping or being scattered from the engines 
or trains of said first party while being operated on its main 
spur or side tracks, in hauling empty or loaded cars to and 
from said premises above described, or from engines on tracks 
passing said premises on said main or side tracks, and for said 
consideration said party of the second part does further con- 
sent and agree to defend and save harmless said first party 
from all suits, costs, damages and expenses, which may or shall 
be brought on account of or result from fire caused by sparks 
or coal escaping or being scattered from the engines and 
trains of the first party while operating its main or side tracks 
to, by or from said premises. 

That the party of the first part, in said contract mentioned, was 
the Great Northern Railway Company, and the party of the sec- 
ond part was respondent. That the fire which caused the de- 
struction of said warehouse was caused by the act of the Great 
Northern Railway Company by reason of sparks from an engine 
operated by it falling upon and igniting said building. That in 
its proof of loss respondent stated, under oath, that said fire was 
so caused, and that by reason of the contract between respondent 
and said railway company respondent has been prevented from 
assigning to appellant any right of action which it might other- 
wise have against said railway company for damages arising out 
of said fire, and appellant has been deprived of its right to be 
subrogated to such right of action. Trial was had before the 
court and a jury, and upon a verdict in favor of respondent final 
judgment was entered, from which this appeal has been taken. 

Respondent has moved to strike the statement of facts, for 
the reason that the judge who certified the same was not in 
Lincoln County, the place of trial, nor in the judicial district of 
which said county is a part, at the time of making his certificate. 
In support of this motion respondent cites Prospectors’ Devel- 
opment Co. vs. Brook (31 Wash., 187), in which it appears that 
the respondent had proposed amendments to the appellant’s pro- 
posed statement of facts after it had been filed and served. Here 
no amendments were proposed, which fact differentiates this 
case. This cause was tried before Hon. W. O. Chapman, judge 
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of the Superior Court of Pierce County, as visiting judge in 
Lincoln County. No amendments having been proposed to ap- 
pellant’s proposed statement of facts, it became the duty of the 
trial judge to certify said statement, without notice: Ballinger’s 
Ann. Codes & St., § 5058. This being true, it was not necessary 
for the respondent to be present when such certificate was made, 
no hearing being contemplated; hence, said statement of facts 
was properly certified by said visiting judge while in his own 
county: Section 2, c. 57, Sess. Laws 1901, p. 77. The motion is 
denied. 

Aiter the evidence of appellant and respondent had been intro- 
duced, appellant challenged its sufficiency and moved the court 
to direct a verdict in its favor. This motion was denied, and ap- 
pellant’s only assignments of error are that the court erred in 
denying said challenge and motion, and in refusing a new trial. 
These assignments of error raise but one question: Was the 
evidence sufficient to sustain the verdict rendered or to justify 
the court in submitting any issue of fact to the jury? After a 
careful examination of the entire record, we conclude the court 
erred in refusing to sustain such challenge. There is no dispute 
but that the policy contained the clause above mentioned. The 
undisputed evidence fully sustains the allegation of the answer 
to the effect that respondent entered into the written contract 
with the railway company as pleaded by appellant. In its first 
letter to appellant, giving notice of the fire, respondent said: 
“Our warehouse burned last Monday evening between seven and 
eight o’clock. Caught from east-bound passenger train. It 
threw sparks upon the roof.” Thereupon appellant immediately 
sent its representative to Downs to adjust the loss, and wrote 
respondent, asking its co-operation in a joint action against the 
railway company for damages, and also in securing evidence to 
support such action. Considerable correspondence took place 
between the parties, when finally the president of the warehouse 
association, in a letter to appellant, inclosed what purported to 
be a written copy of its contract with the railway company. This 
copy, made by said manager himself, contained the identical 
clause pleaded in appellant’s answer. On the trial there was 
some contention upon the part of respondent to the effect that it 
had not entered into any contract with the Great Northern Rail- 
way Company, but the undisputed evidence sustained appellant’s 
allegation that such contract was made. As the evidence, there- 
fore, shows the issuance of the policy with the clause above men- 
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tioned, and that respondent afterward entered into said contract 
with the Great Northern Railway Company, it was impossible for 
respondent to assign to appellant any valid claim against the said 
Great Northern Railway Company for damages sustained by rea- 
son of said fire. The policy provided that, if the insurance asso- 
ciation should claim the fire to have been caused by the act of 
any other person or corporation, then, on payment of loss, the 
assured should assign to said insurance association any claim 
against such other person or corporation. ‘This is a valuable 
clause in the policy, and one which has been enforced by the 
courts. The effect of the assured releasing the railway com- 
pany from liability was to put itself in a position where it could 
not comply with this subrogation clause, and for that reason the 
making of the contract with the railway company invalidated the 
insurance policy in the event of loss by fire caused by any act of 
the railway company. ‘This destroyed a valuable right given to 
the insurance association by and through which it could other- 
wise sue the railway company and recoup itself for the loss 
which it might pay to the assured. ‘An insurance company 
which has indemnified the owner of property for loss incurred by 
him is entitled to all the means of indemnity which the latter had 
against the party primarily liable, to the extent of the payment, 
and it may therefore bring and control, in the name of the in- 
sured, a suit against the wrongdoer who has occasioned the loss :” 
4 Current Law, p. 220. “When the insured covenants that on 
receiving payment he will assign to the company any claims he 
may have against any one whose negligence or fault may have 
caused the loss, refusal of the insured to make the assignment 
before or concurrent with the payment is a good defense to a 
suit:” 2 May on Ins. (4th Ed.), § 454, p. 1056. “The law is 
well established that an insurance company which has been com- 
pelled to pay, or has paid, a loss covered by its policy, has, atter 
such payment, a right of action against the person who wrong- 
fully caused the fire and loss to the amount such insurance coin- 
pany paid, even without any formal assignment by the assured 
of his claim against the party primarily liable. And the courts 
have likewise been very firm in supporting the right of the in- 
surance company to bring an action in the name of the assured. 
and will not allow the latter to defeat such action even by a re- 
lease or discharge of the person by whose act the damage was 
occasioned :” 2 Wood on Fire Ins. (2d Ed.), § 500, p. 1085. In 
Kennedy vs. Iowa State Ins. Co. (Iowa, 91 N. W., 831, 832) the 
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Supreme Court of Iowa said: “Whether an insurance company, 
having paid a loss under a policy issued by it, is entitled by sub- 
rogation to recover the amount paid by it from the railway com-~ 
pany through whose negligence the fire occurred, although no 
provision is made for it in the policy, we are not called upon to 
determine. It was competent for the parties to incorporate such 
a provision in the contract of insurance and that was done in this 
instance. Now of course there can be no such thing as subroga- 
tion where the party insured has contracted away all right of 
recovery as against the railroad company and it follows in rea- 
son and from authority that, where it appears the insured has 
contracted away the right of the insurance company to subroga- 
tion without its knowledge and consent, he cannot recover, in 
case of loss, upon the policy.” See, also, Sims v. Mutual Fire 
Ins. Co. (Wis.), 77 N. W., 908; Bloomingdale vs. Columbia Ins. 
Co. (Sup.), 84 N. Y. Supp., 572. 

Some contention is made by the respondent to the effect that it 
did not know of this clause in the policy, as its attention was not 
called to the same until after the fire. Respondent, however, 
sued upon the policy, and in its pleadings failed to allege such 
want of knowledge or any fraudulent act on the part of appellant. 
A contract of insurance, with or without such a clause, is a con- 
tract of indemnity. Under the law, an insurance company, upon 
payment of the loss, would be equitably entitled to be subrogated 
to all rights of an assured against any other person causing the 
fire, to the extent of such payment by the insurer. Any volun- 
tary act upon the part of the assured destroying such right of sub- 
rogation should relieve the insurer from liability. We are unable 
to find any conflict in the evidence sufficient to authorize the 
submission of any issue of fact to the jury. The jury returned a 
verdict in favor of respondent. Such verdict is not supported 
by the evidence, and cannot be permitted to stand. ‘The undis- 
puted evidence, much of it in written form, taken in connection 
with conceded facts, constitutes a complete bar to any right of 
recovery on the part of respondent. There was no question fer 
the jury. It was simply the duty of the court to apply the law to 
undisputed facts. The challenge to the sufficiency of the evidence 
should have been sustained, and a verdict in favor of appellant 
should have been directed. 

The judgment is reversed, and the cause remanded, with in- 
structions to enter judgment in favor of appellant. ‘ 

Mount, C. J., and Root, Hadley, Fullerton and Dunbar, JJ., 
concur, 
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SUPREME COURT OF COLORADO. 


FARMERS’ ALLIANCE MUT. FIRE INS. CO. 
OF COLORADO. 


v8 | 
VALLIE.* 


The right of subrogation will not be enforced until the claims of insured 
have been fully satisfied. Where there is no express covenant in the 
policy for such subrogation, none can be demanded until the whole 
loss has been paid and the settlement by the insured with the railroad 
which caused the damage in which the insurance was deducted did 
not prevent recovery from the insurer in the absence of an express 
stipulation regarding subrogation. 


Error to District Court, Park County. Action by U. Vallie 
against the Farmers’ Alliance Mutual Fire Insurance Company 
of Colorado. Judgment in favor of plaintiff, and defendant brings 
error. 


Joun F. Matt, for Plaintiff in Error. 


MAXWELL, J. 

This is an action upon a fire insurance policy for loss by fire. 
From the complaint it appears that the defendant in error, plain- 
tiff below, was the owner of certain hay in stacks on the prem- 
ises described. August 20, 1898, plaintiff in error, in considera- 
tion of premiums paid and to be paid, issued to defendant in 
error, its policy of insurance against loss by fire on sundry build- 
ings, grain, and hay in stacks and in barn, on the described prem- 
ises; $1,000 of such indemnity sum covering and applying to 
grain and hay in stacks and barn. October 31, 1898, 107% tons 
of hay in stacks was wholly destroyed by fire, whereby loss was 
sustained by defendant in error in the sum of $703.50. All con- 
ditions as to proof of loss imposed by the policy were complied 
with. Demand for payment of the loss was refused by plaintiff 
in error. 

Plaintiff in error admitted in its answer that it issued the policy 
of insurance mentioned in the complaint upon the terms, and 
upon the property stated in the complaint; that a fire on or about 
the date mentioned destroyed some part, or all of the insured 
and other property of plaintiff, occasioning a loss to him in an 








* Decision rendered, Dec. 4, 1905. 
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amount unknown; that such loss had not been paid. A second 
defense admits liability for the loss, but only as to the hay cov- 
ered by the insurance policy, and avers that the fire which de- 
stroyed the hay occurred through the negligent operation of 
locomotive engines by certain railroad companies or the receiver 
thereof; that such railway companies or the receiver thereof, 
were liable for such damages for the full value of all the hay de- 
stroyed; that within thirty days following the fire, the plaintiff 
agreed with the defendant, that in consideration of the primary 
liability for the loss of the insured hay being with the railway 
companies or the receiver, and the secondary liability being with 
the defendant insurance company, he (plaintiff) would allow the 
defendant to recoup its loss from the railway companies or re- 
ceiver, and that he (plaintiff) would not collect any money or 
damages on account of the loss from the railway companies or 
receiver, and in no event would he settle or release his cause of 
action against the railway companies or the receiver; that there- 
upon defendant stated to plaintiff that it would pay whatever 
plaintiff proved the loss to be, not exceeding the amount of the 
insurance thereon, but that prior to such payment, plaintiff would 
allow defendant a reasonable time to collect from the railway 
companies or the receiver, and in consideration of the premises 
plaintiff agreed with the defendant company that it should have 
a reasonable time to make such collection before paying the 
plaintiff the loss under his policy; that neither of said companies 
nor the receiver would make settlement with the defendant, and 
soon thereafter defendant gained knowledge that plaintiff had 
settled with the railway companies or the receiver for all of his 
loss on the hay insured and other property; and that the plain- 
tiff executed and delivered to the railway companies a certain 
written instrument in the nature of a receipt, material parts of 
which are as follows :— 


U. Vallie, the claimant herein, hereby acknowledges pay- 
ment of the,sum of three hundred fifty ($350) dollars, acknowl- 
edging that said sum is paid in full accord and satisfaction of 
any, every and all claims of every class or character against 
Frank Trumbull, receiver of the Denver, Leadville & Gunni- 
son Railway Company, or against the Colorado & Southern 
Railway Company, or either of them. By reason of the de- 
struction by fire of one hundred thirty-two (132) tons of hay, 
three hundred (30c) acres of pasture land, fences, and other 
property, all of which occurred during the month of October, 
1898, and which hay was destroyed on or about October 31, 
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1898, between mile posts 81 and 84, and Section 19, Township 
8, Range 75, west, in Park County, Colo. * * * It being 
distinctly understood in this compromise that the claimant has, 
for the purpose of compromise, deducted from his claim a sub- 
stantial portion of insurance on said hay, which said insurance 
was carried with the Farmers’ Alliance Mutual Fire Insurance 
Company of Colorado; the difference between the amount 
paid by the receiver and the said railway companies for said 
hay being collectible irom the said the Farmers’ Alliance Mu- 
tual Fire Insurance Company of Colorado, by the said U. Val- 
lie, claimant herein. 


The answer further avers that the cause of action referred to in 
the receipt is the liability of said companies, and receiver for said 
insured, and other hay destroyed; that by reason of the prem- 
ises and the execution and delivery of said written instrument, 
the plaintiff in violation of his said express agreement with tlie 
defendant, and of the equitable right of subrogation of the de- 
fendant, absolutely settled, compounded and released the said 
cause of action, and took the same away from this defendant, and 
prevented the defendant from recovering the amount of the loss 
from the said railway companies or said receiver, to the direct 
damage and injury of defendant in the sum now claimed by plain- 
tiff in his complaint; that the plaintiff thereby appropriated the 
fund available and belonging in equity to the defendant for re- 
coupment, and paid himself the insurance due on account of said 
hay out of this defendant’s said fund, and the said insurance 
policy, as far as the said loss of said hay is concerned, is now 
fully paid and discharged. 

To this answer a reply was filed, which in substance denied all 
of the material allegations of the answer, and further averred 
that while it was true that the cause of action with reference to 
the fire loss in the receipt mentioned is the liability of the com- 
panies or the receiver for said insured hay and other hay de- 
stroyed, it is not true that said cause of action and liability was 
the only cause of action and liability in said writing referred to, 
and in said settlement included, the fact being, that the cause of 
action and liability for pasturage and fences burned was also in- 
cluded in said receipt, and that the amount paid and receipted for 
no more than fully paid said other cause, and that the release of 
said fire loss cause of action was without consideration. 

A trial to the court resulted in a judgment in favor of defend- 
ant in error for the amount claimed; to wit, $703.50. The ab- 
stract of the record presented by counsel for plaintiff in error 
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contains the pleadings, the findings and judgment of the court 
below, and what purports to be the testimony of plaintiff, and the 
secretary of the insurance company, to the effect, that the plain- 
tiff had notice that the insurance company desired to collect 
from the receiver of the railroad companies, and that the settle- 
ment made by plaintiff with the receiver of the railroad compa- 
nies, was against the protest of the secretary of the insurance 
company. We are wholly unadvised by the abstract of record as 
to what the evidence at the trial disclosed, other than as above 
stated. The errors assigned are that the court erred in finding 
the issues, and in rendering judgment for plaintiff. 

The position of counsel for plaintiff in error (as set forth in his 
printed brief) seems to be that the fire having been caused by the 
railroad companies, the insurance company had an equitable 
right, upon payment of the loss, to be subrogated to all the rights 
of Vallie; that when he settled with the railroad companies there 
was no right either in law or equity to which the insurance com- 
pany could be subrogated, and that Vallie, by taking payment 
from and releasing the railroad companies, took away the highly 
important right of the insurance company; that he cannot have 
two payments for the same loss, and hence has no cause of action 
against the insurance company. ‘The answer of the insurance 
company admitted that the loss had not been paid to Vallie by 
the insurance company. All of the authorities are to the effect, 
that the right of subrogation will not be enforced, until the 
creditor or other person to whose place subrogation is claimed, 
has been fully satisfied. The rule applicable to this case is as 
follows: The right of subrogation does not accrue, until full 
payment of the liability which gives rise to such right on the 
part of the insurance company claiming to be subrogated. 
Where there is no express covenant contained in the policy re- 
quiring the insured to assign to the company any claims he may 
have against any one whose negligence or fault may have caused 
the loss, no subrogation can be demanded, until the company has 
paid the loss, and the insured may settle with and release the 
negligent party as to damage, other than that insured, without 
effecting his remedy against the insurer. If, however, the in- 
sured recovers from the negligent person for the whole loss, he 
cannot afterward sue the insurer: May on Ins., § 454. See, also, 
Fire Ins. Co. vs. Fidelity Co., 123 Pa., 516; Ins. Co. vs. Fidelity 
Co., 123 Pa., 523; Railroad Co. vs. Pullman Car Co., 139 U. S., 
79. It appears from the receipt set forth in the answer of plaintiff 
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in error and the replication, that other property than the insured 
hay was destroyed by the fire, and that the receiver of the rail- 
road companies settled with defendant in error for the loss of 
the other property and a portion of the insured hay. There is 
no evidence presented by the abstract of record to indicate that 
defendant in error recovered from the railway companies or 
the receiver the whole loss sustained by him by reason of the 
fire. 

Counsel for plaintiff in error, not having called our attention to 
any error by the abstract of record prepared and filed by him, to 
which we confine our investigation, under the authorities above 
cited, the judgment must be affirmed. 

Affirmed. © . 

The Chief Justice and Gunter, J., concur. 
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SUPREME COURT OF KANSAS. 


SHAWNEE FIRE INS. CoO. 
v8. 
KNERR.* 


The iron-safe clause in the policy under consideration is a condition the 
performance of which is precedent to the right of the insured to main- 
tain an action on the policy. 


The acts of an adjuster while investigating the cause of a fire and the 
amount of loss sustained, made under a non-waiver agreement, can- 
not be construed into a waiver by the company of fs right to insist 
that the policy was void because of the non-compliance with the iron- 
safe clatise contained therein. 


In an action to recover on an insurance policy, the plaintiff must plead 
and prove the performance of all conditions precedent, or a waiver 
by the insurer. Where performance is pleaded, a general denial puts 
ih issue the performance of all such conditions. 


Error from District Court, Dickinson County. Action by E. 
I. Knerr against the Shawnee Fire Insurance Company. Judg- 
ment for plaintiff. Defendant brings error. 


MULVANE & GAuLT and G. W. Horo, for Plaintiff in Error. 
E. C. Lirrie, for Defendant in Error. 


GREENE, J. 

On the 7th day of October, 1903, Mrs. E. I. Knerr, being the 
owner of a general stock of merchandise contained in a building 
situated in Manchester, Kan., procured a policy of insurance in 
the Shawnee Fire Insurance Company of Topeka, Kan., on said 
stock in the sum of $2,000. On the night of February 2-3, 1904, 
the stock was totally destroyed by fire. The company paid the 
defendant $1,500 by way of settlement. The insured brought this 
action to recover the balance, $500, on the ground that the set- 
tlement was obtained by duress. 

Of the many questions argued by the plaintiff in error the one 
which is decisive of the case in this court arises under the follow- 
ing condition of the poiicy: “The assured under this policy 
hereby covenants and agrees to keep a set of books showing a 
complete record of business transacted, including all purchases 
and sales, both for cash and credit, together with the last inven- 
tory of said business, and further covenants and agrees to keep 


* Decision rendered, Dec. 9,1905. On Rehearing, Jan. 6, 1906. Syllabus by the Court. 
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such books and inventory securely locked in a fireproof safe at 
; night, and at all times when the store mentioned in the within 
policy is not actually opened for business, or in some secure 
place not exposed to a fire which would destroy the house where 
such business is carried on; and, in case of loss, the assured 
agrees and covenants to produce such books and inventory, and 
in the event of a failure to produce the same, this policy shall be 
deemed null and void, and no suit or action at law shall be main- 
tained thereon for any such loss.” The insured neglected to keep 
a safe. She permitted the books used in conducting the business 
to remain in the store where the insured stock was kept at night, 
where they coyld not escape destruction if the stock and building 
burned. The building and stock were destroyed by fire in the 
night of February 2-3, 1904. The ledger, the cashbook, the 
daybook of credit sales, the bankbook, the invoices—in fact, all 
of the books pertaining to the business, except a book called a 
“ledgerette”, which is said to have contained the credit accounts 
—were in the desk in the building, and were destroyed. The 
company contends that the failure of the insured to comply with 
this condition of the contract of insurance forfeits her right to 
‘recover anything under the policy. This provision was inserted 
in the policy so that, if a fire did occur, the company would have 
some data from which it might approximate the actual value of 
the stock destroyed. It is not an unreasonable precaution. It 
is one with which the insured might very easily have complied. 
In any event the parties making the contract agreed that it should 
be performed by the insured, and, since it is a part of the contract, 
it cannot be ignored or arbitrarily set aside. It is generally held 
that a neglect on the part of the insured to substantially comply 
with a clause in an insurance policy to keep the books used in 
conducting the insured’s business in an iron safe, or in some 
place where they will not be destroyed in case the place in which 
the insured stock is kept is consumed by fire, will avoid the 
policy: Hanover Fire Ins. Co. vs. Crawford, 121 Ala., 258; 
Kelley-Goodfellow Shoe Co. vs. Liberty Ins. Co. (Tex. Civ. 
App.), 28 S. W., 1027; Standard Fire Ins. Co. vs. Willock (Tex. 
Civ. App.), 29 S. W., 218; Goldnian et al. vs. Ins. Co., 48 La. 
Ann., 223; Keet-Rountree D. G. Co. vs. Mercantile Town Mut. 
Ins. Co. (Mo. App.), 74 S. W., 460. 
We see no good reason for not adhering to this rule in the 
present case. The binding force of this clause, and the conse- 
quent effect on the plaintiff's right to recover in case of non-com- 
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pliance therewith, are not strongly denied. The insured con- 
tends that the company, by the conduct of its agents and adjuster, 
waived the performance of this condition. The fire occurred in 
the night of February 2-3, 1904. Notice was given the company, 
and its adjuster appeared in response thereto on the morning of 
the Sth. After the most common preliminary talk about the fire 
and the loss, and a disclosure that the books were destroyed, the 
adjuster refused to enter into a general investigation looking to 
an adjustment until the insured would sign a non-waiver agree- 
ment. Knerr, who was acting for his wife, hesitated to sign such 
agreement until he had consulted a lawyer, and after having con- 
sulted his lawyer and his wife, the plaintiff, he returned, and both 
parties signed the following agreement :— 
Non-waiver Agreement. 

It is hereby mutually understood and agreed by and between 
E. I. Knerr of the first part and the Shawnee Fire Insurance 
Company of Topeka, Kan. and other companies signing this 
agreement, party of the second part, that any action taken by 
said party of the second part in investigating the cause of fire 
or investigating and ascertaining the amount of loss and dam- 
age to the property of the party of the first part caused by fire 
alleged to have occurred on February 3, 1904, shall not waive 
or invalidate any of the conditions of the policy of the party 
of the second part, held by the party of the first part, and shall 
not waive or invalidate any right whatever of either of the 
parties to this agreement. 

The intent of this agreement is to preserve the rights of all 
parties hereto and provide for an investigation of the fire and 
the determination of the amount of the loss or damage with- 
out regard to the liability of the party of the second part. 

Signed in duplicate, this 8th day of February, 1904. 

By the terms of this agreement the insured said to the com- 
pany: ‘Your acts while investigating the cause of the fire and 
the amount of damage or loss sustained shall not be construed 
into a waiver on your part of the performance by me of any of 
the conditions of the policy, either those which should have been 
performed in the past, or those which it becomes my duty to per- 
form in the future.” The acts of the company while investigating 
these two questions must be construed with reference to this 
agreement. Thus construed, there is no evidence of a waiver by 
the company of conditions which should have been performed by 
the insured previous to the fire. 

It is also contended that the company’s local agent, who in- 
sured the property, was perfectly familiar with the store and the 
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stock carried by the insured, and knew when he issued the policy 
that the insured had no iron safe, and did not keep one in the 
store, and could not comply with the condition. Therefore the 
acceptance of the risk with this knowledge estopped the com- 
pany to plead the non-performance of this condition of the policy, 
The clause referred to requires the insured to keep the books in 
a fireproof safe in the building at night and at all times when the 
store was not open for business, or in some secure place not ex- 
posed to a fire which would destroy the house where such busi- 
ness was carried on. Conceding that the agent issuing the policy 
was familiar with the insured store, building and stock, and knew 
that the insured did not keep an iron safe, and that he issued the 
policy knowing the existence of these conditions, that could not 
be construed into a waiver of the obligation of the insured to 
keep the books at night, and when the store was not open for 
business, in some secure place not exposed to a fire that would 
destroy the building in which the insured property was kept. 

From any view that may be taken we are unable to sustain the 
judgment of the ¢ourt below. It is therefore reversed, and the 
cause remanded for further proceedings. All the justices con- 
curring. 

On Rehearing. 

One of the contentions of the defendant in error on her motion 
for a rehearing is that non-performance of the conditions of the 
iron-safe clause in the contract of insurance was not pleaded by 
the insurer as a forfeiture of the policy, and that the original 
opinion was written upon a question not in issue by the pleadings. 
The rule of pleading in such cases was not given much attention 
in the original opinion, because the court did not think it required 
special mention. For this reason it is thought best to refer to 
this rule more at length now. The petition contained the policy 
and averred the performance of all of its conditions, one of 
which is the iron-safe clause. To this petition the insurance com- 
pany filed a general denial and pleaded other separate defenses. 
Before the plaintiff could recover she would be compelled to 
plead and prove the performance on her part of all conditions 
precedent, or a waiver of such conditions on the part of the com- 
pany. The denial of the defendant put in issue the allegations of 
performance of these conditions: Surety Co. vs. Bragg, 63 Kan., 
291. The rule of pleading in such actions is stated in 11 Encye. 
of Pl. & Pr., thus: “Where the code practice obtains, the defend- 
ant may show, under a general denial, breach of conditions 
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precedent, such as failure to give notice or proofs of loss, or that 
the loss or cause of the loss was not within the purview of the 
contract; but he cannot show a breach of condition, representa- 
tions or ‘warranties’ not conditions precedent, or facts showing a 
right to avoid the policy, such as a willful burning of the insured 
property by the plaintiff.” “A condition precedent calls for the 
performance of some act or the happening of some event after 
the contract is entered into, and upon the performance or hap- 
pening of which its obligation is made to depend. In the case of 
a mere warranty the contract takes effect and becomes operative 
immediately. It is true that where a policy of insurance so pro- 
vides, if there is a breach of a warranty, the policy is void ab 
initio. But this does not change the warranty into a condition 
precedent, as understood in the law. It lacks the essential ele- 
ment of a condition precedent, in that it contains no stipulation 
that an event shall happen or an act shall be performed in the 
future before the policy shall become effectual :’ Chambers vs. 
Northwestern, etc., Ins. Co. (Minn.), 67 N. W., 367. The per- 
formance of the condition in the iron-safe clause being a condi- 
tion precedent, the plaintiff was required to plead and prove its 
performance. 

In the application for a rehearing it is-insisted that this deci- 
sion conflicts with the case of Ins. Co. vs. Milling Co., 69 Kan., 
114. There was no principle involved in that case akin to the 
question decided here. In that case the insurance company in 
its answer pleaded certain conditions in the policy, the non-com- 
pliance with which by the insured it claimed was a forfeiture of its 
right to recover. ‘I'o this defense the insured demurred, and the 
demurrer was sustained. The cause was brought to this court 
upon that question. This condition set up in the answer didnot 
declare that the non-compliance therewith would forfeit the 
policy, and it was held, since no provision for a forfeiture was 


contained in the condition, that the demurrer was properly sus- 
tained. 
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A statute provided that a policy containing a reference to the application 
either as part of the policy or having any bearing thereon, must have 
a copy of the application attached. 


Held, That a failure to comply precluded a defense based on anything 
contained in the application. 


Held, That a defense on the ground of fraudulent representations in the 
answers to the medical examiner was based on the application, of 
which such medical examination is part. 


Held, That the enactment of such a statute is within the recognized power 
of the state, and the company failing to comply must be deemed to 
rely solely on the policy. 

Where it was claimed that the policy was issued in another state whose 
statute simply required a copy of the application to be attached it 
was for the court to determine the effect of such a statute. 

Fraud or mistake will justify the repudiation of a release of a disputed 
and unliquidated demand, and where such release was procured by 
representing that the policy was void through false representations 
in the application, a finding that the release was procured through 
false representations and was void will be sustained. 


Where the company in such case knew that it had no defense on the 
policy itself, an agreement to release the claim for a smaller sum 
than that named in the policy will not prevent recovery of the balance. 
Such release for a nominal consideration is only sustainable on the 
assumption that it is a compromise of a doubtful claim and its validity 
is for the jury. 


A special administrator under the statutes of Iowa, has no authority to 
compromise a claim on a policy. 


Where the policy inured under the statute to the separate use of the 
widow and children, and was payable to the executor, and the insured 
gave all his personal property to the widow subject to his debts, and 
the statute provides that policies shall be disposed like other prop- 
erty left by the deceased and the widow, without electing to take un- 
der the will, compromised the claim, the executor was entitled to col- 
lect the claim and apply the proceeds either according to the statute 
or the will, as the widow may elect. 


Appeal from District Court, Mitchell County. The opinion 
states the case. 


G. E. Marsu, for Appellant. 
Eaton & SALISBURY, for Appellee. 


*% Decision rendered, Feb. 15, 1906. 
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WEAVER, J. 
On May 7, 1902, one Matthias Rauen, a resident of Mitchell 
County, Iowa, died testate. At the date of his death said Rauen 
held a policy of insurance in the defendant company in the sum 
of $1,000, payable to his executor. By the terms of his will the 
testator devised to his wife a life tenancy in all his real estate, 
and, subject to the payment of his debts therefrom, gave her 
absolutely all his personal property. Matthias Rauen, son of the 
testator. was named as the executor of the instrument. Soon 
after the death of the testator, his widow, Mary Rauen, was ap- 
pointed temporary administratrix to collect and preserve the 
property of the estate pending the probate of the will, and acted 
in that capacity until October following, when the will was pro- 
bated, when the executor named therein took charge of the es- 
tate. Some time after the appointment of the administratrix she 
notified the defendant company of her husband’s death and fur- 
nished the required proofs. Thereafter she was visited by an 
agent of the company, and some correspondence ensued, cul- 
minating in a refusal to pay the claim on the ground that the 
company was relieved from all liability on the policy because, in 
his application therefor, the deceased had made false representa- 
tions and warranties as to his medical history and condition of 
health. This refusal was accompanied by an offer to return to 
Mrs. Rauen the amount of the premium paid on the policy, $47.- 
99, upon her execution of a receipt tendered by defendant for 
her signature. Acting so far as it appears, without legal advice, 
Mrs. Rauen executed and returned the receipt to the defendant, 
and received and cashed its check for the amount above men- 
tioned. The check was made payable to “Mary Rauen, Special 
Administratrix”’, and is expressed as being “in full for all claims 
under policy No. 331,808”. The receipt was indorsed upon or 
attached to the policy, and is in the following form :— 
Newark, N. J., July 23, 1902. Received from the Prudential 
Insurance Company of America, Forty-seven and ninety-nine 
one hundredths dollars ($47.99), in full for all claims under the 


within policy terminated by death. Maria Rauen, Special Ad- 
ministratrix. 


This transaction was never reported to the court, nor in any 
manner authorized or approved by it. After the probate of the 
will and the appointment of plaintiff as executor, this action was 
begun to recover the amount of the policy. To this the defendant 


appeared and answered, admitting the issuance of the policy and 
vor XXXV.-—19. 
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payment of the premium thereon, and alleging in several counts, 
by way of defense, that the policy in suit was issued to the de- 
ceased upon his written application and medical examination, in 
which he made material representations as to his physical condi- 
tion and health, which representations were expressly warranted 
to be true and made part ol the contract between the parties, and 
that the policy was issued in reliance thereon; that said repre- 
sentations and warranties were not true; that the deceased was 
then suffering with the disease from which he afterward died; 
and that by reason of said fraud and the failure of said warranties 
the plaintiff had no right of action on the policy. The answer 
concedes that no copy of the application or medical examination 
was ever attached to the policy as required by the insurance stat- 
utes of lowa, but says that the policy was issued and delivered in 
the state of Minnesota, and it is to be construed and enforced as 
a Minnesota contract. It also alleges that the only statute in 
the latter state in any manner corresponding with the Lowa stat- 
ute upon this subject is Section 71, c. 175, p. 430, of the General 
Laws of Minnesota ior 1895, which provides that “every policy 
which contains a reference to the application of the insured either 
as a part of the policy or as having any bearing thereon, must 
have attached thereto a correct copy of the application.” By 
way of further and distinct answer the defendant pleads the trans- 
action had with the widow, by which she surrendered and re- 
ceipted the policy, as a complete and yalid settlement of the claim 
sued upon. To that part of the answer which pleads the alleged 
fraud and misrepresentation of the insured in applying for the 
policy, the plaintiff demurred, because no copy of the application 
was attached to said policy. To the count pleading the alleged 
settlement the plaintiff replied, alleging want of power or au- 
thority in the special administratrix to bind the estate of her 
husband by such an agreement, and, further, that said agreement 
was without consideration and the same was procured by fraud 
and mistake. The court sustained the demurrer, and upon trial 
of the issue of fact found the plaintiff entitled to recover. The 
defendant appeals. 

1. The provision of our own Code (Section 1819) is that where- 
ever the policy of life insurance makes the application a part of 
the contract, or in any manner refers to such application, a copy 
thereof must be attached thereto or indorsed upon the policy, 
an omission so to do, while not invalidating the policy, shall 
serve to preclude the insurance company from pleading, alleging 
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or proving such application or representations or the falsity 
thereof. If, therefore, in an action brought in our courts, the 
Iowa statute is to govern as to such matters of pleading and 
proof, the demurrer was properly sustained. So, also, if the lowa 
statute be held not applicable, and the rights of the parties in 
this respect are to be measured by the Minnesota statute, and 
this latter statute is to be construed as having like legal effect 
with our own, the ruling was correct. .Some members of the 
court would aftirm the ruling sustaining the demurrer, on the 
theory that our statute pertains solely to matters of remedy and 
procedure, and not to the validity or substance of the contract, 
and therefore applies to all actions upon life insurance policies 
brought in this jurisdiction: Nelson vs. Ins. Co., 110 lowa, 600; 
Jones vs. Ins. Co., 110 lowa, 75; Burk vs. Putnam, 113 Iowa, 234; 
Allerton vs. Monona Co., 111 Iowa, 560; Wormley vs. Ham- 
burg, 40 Iowa, 22; McLane vs. Bown, 70 Iowa, 752; Wood vs. 
Brolliar, 40 Iowa, 594; Parsons vs. Carey, 28 Iowa, 436; Rail- 
road Co. vs. Dey, 82 Iowa, 312; Williams vs. Haines, 27 lowa, 
254; Kossuth Co. vs. Wallace, 60 Iowa, 508; Ballard vs. Ridg- 
ley, Morris, 27; Ingraham vs. Dooley, Morris, 29; Stanhilber 
vs. Ins. Co., 76 Wis., 285; Hebb vs. Ins. Co., 138 Pa., 174; Ins. 
Co. vs. Owen, 10 Colo. App., 131; Railroad Co. vs. McCann, 54 
Ohio St., 10; Emery vs. Burbank, 163 Mass., 326; Bair vs. 
Railroad, 3 H. L. Cases, 1; Downer vs. Chesebrough, 36 Conn., 
39; Association vs. Musser (Pa.), 14 Atl., 155; Norristown Title, 
Trust & Safe Deposit Co. vs. Ins. Co. (Pa.), 19 Atl., 270; Hun- 
ziker vs. Lodge (Ky.), 78 S. W., 201; Fant vs. Miller, 17 Grat. 
(Va.), 47; Corbin vs. Bank, 87 Va., 661; Ins. Co. vs. Pollard, 94 
Va., 146; Hunt vs. Jones, 12 R. I., 265; Railroad vs. Barron, 
83 Ill., 365; Dorr Cattle Co. vs. Bank (Iowa), 98 N. W., 918; 
Heaton vs. Eldredge, 56 Ohio St., 87; Lenroux vs. Brown, 2 C. 
B., 801; Southwick vs. Southwick, 49 N. Y., 510; Howard vs. 
Moot, 64 N. Y., 262; Rich vs. Flanders, 39 N. H., 304; Kingley 
vs. Cousins, 47 Me., 95; Edwards vs. Dixon, 53 Ga., 334; O. 
Waterworks vs. Oshkosh, 109 Wis., 208; Von Baumbach vs. 
Bade, 9 Wis., 559; Curtis vs. Whitney, 80 U. S., 68; Fong Yue 
Ting vs. U. S., 149 U. S., 698; Mack vs. De Graff, 57 Ohio St., 
482; Helton vs. Railroad (Ala.), 12 South., 285; Cooley’s Const. 
Lim. (5th Ed.), pp. 329. 349, 443; Story’s Conflict of Laws, § 342; 
Sutherland’s Stat. Const., § 478. 

We find it unnecessary, however, to now decide the question 
here suggested, as in our judgment the ruling of the trial court 
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upon the demurrer may well be upheld, even on the appellant’s 
theory that statutes of the nature of Code, § 1819, go to the sub- 
stance and legal effect of the contract of insurance, rather than 
the remedy, and that the policy sued upon must be treated as a 
Minnesota contract. The statute of Minnesota pleaded and re- 
lied upon by the appellant and above quoted requires that each 
policy of insurance which contains a reference to the application 
of the insured, “whether as a part of the policy or as having any 
bearing thereon”, must have attached thereto a correct copy of 
the application. In our judgment the effect of this provision is 
to exclude or eliminate from the contract all reference to an ap- 
plication a copy of which is not attached to the policy, and to 
render ineffective all defenses based upon anything contained in 
such application. To hold otherwise is to rob the statute of all 
effective force and make its enactment meaningless. We are 
therefore disposed to hold that, if the application be not attached 
in obedience to the statute, the policy should be treated, con- 
strued and enforced as if no written application had been made. 
Applying the Pennsylvania statute requiring a copy of the appli- 
cation to be attached to the policy, the court of that state adopted 
the view here expressed, and has said that where this require- 
ment is not observed “the case is to be considered as if no such 
paper existed”: Imperial Ins. Co. vs. Dunham (Pa.), 12 Atl, 
673. The statute is clearly intended to protect the policyholder 
by requiring the company to place in his hands written evidence 
of the entire contract between them, and a company issuing a 
policy to which no copy of application is attached must be held 
to have thereby expressed its purpose to waive or relinquish its 
right to have said application considered as any part ot the con- 
tract. The language of the statute is broad and imperative, and 
requires the attaching of the copy whenever the application is 
referred to either ‘as a part of the policy or as having any bear- 
ing thereon.” The defense to which the demurrer is sustained is 
bottomed upon the proposition that the application was in fact 
referred to by the policy and made a part of the contract, and 
this is the very condition to which the statute is by its express 


terms intended to apply. Ii we say that the company may disre- 
gard this statute and issue its policy without attaching a copy of 
the application, and still have the right to assert and rely upon 
such application as a part of the contract, the legislative enact- 
ment is reduced to a mere idle form of words, having not the 
least effect upon the rights of parties as they existed before it 
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was passed. It is the duty of the court whenever it can be con- 
sistently done to so construe a statute as to give it force and 
effect and in such manner as to best accomplish the evident in- 
tent of the Legislature: Haskel vs. Burlington, 30 lowa, 232; 
Stephens vs. Railroad Co., 36 lowa, 327; Wood vs. Farmer, 69 
lowa, 533; Dutton vs. Ins. Co., 17 Vt., 369. This we think is 
best done by treating the Minnesota statute as in legal effect the 
equivalent of our own. Our attention is not directed by counsel 
to any decision of the courts of that state affecting the question, 
and we have found none. Quite in accord with the rule here ap- 
plied is the case of Sands vs. Ins. Co., 26 Grant’s Ch. (Up. Can.), 
113. The statute of Ontario provides that, if the insurer pre- 
scribes contract conditions which differ or vary from those 
enumerated in the act, they shall be added to the policy in con- 
spicuous type and ink of a different color. A policy in suit had 
such additional matter printed in the same type as the body of 
the instrument and ‘ink of a slightly different shade; but this was 
held not to be a compliance with the statute, and a violation of 
such conditions by the insured could not be set up as a defense. 
Such conditions were no part of the contract. See, also, Frey 
vs. Ins. Co., 43 Up. Can., Q. B., 102; Parsons vs. Ins. Co., 43 
Up. Can., Q. B., 261; McIntyre vs. Ins. Co., 44 Up. Can., Q. B., 
so1; Ulrich vs. Ins. Co., 42 Up. Can., 141. It is within the un- 
questioned province of the state to provide the conditions upon 
which insurance corporations may do business, and to provide 
the form and scope of the contracts which they are authorized to 
make. It is clearly not in excess of this authority for the Legis- 
lature to enact that the entire contract between the parties, and 
all conditions and stipulations by which the policy may be 
avoided, shall be embodied in or attached to the policy delivered 
to the insured; and this, we think, is the manifest meaning of the 
enactment which requires that every policy which purports to 
treat the application as a part of the contract or as having any 
bearing thereon must have a copy thereto attached. It follows 
from the views we have here expressed that there was no error in 
sustaining the demurrer to that division of the answer pleading 
the alleged warranty and false representations in the application 
for the policy in suit. 

The same objection is also fatal to the plea of false and fraudu- 
lent representations made to the applicant’s medical examiner, 
and the demurrer thereto was also properly sustained. The 
medical examination was part and parcel of the application 
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(Cooley’s Briefs on the Law of Ins., vol. 1, p. 683 [d]), and no 
copy thereof was attached to the policy, and for the reasons 
already stated defendant was not entitled to avail itself of any 
defense on account of matters contained therein. This conclu- 
sion does not necessarily involve any reference to Section 1812 
of our Code. That Section is to the effect that, where the com- 
pany’s medical examiner approves an applicant as a fit subject 
for insurance, the company cannot plead or prove that the in- 
sured was not in sound health at the date of the policy issued 
upon such examination, unless it be shown that such certificate 
of health was obtained by fraud. It may be admitted, for the 
purposes of this case, that the fraud pleaded was sufficient to 
avoid the policy if the appellant had put itself in position to make 
use of the defense; but, failing to attach a copy of the application 
to the policy, it waived its right to take issue upon the application 
or any part of it. Keferring to the act from which the above quo- 
tation of the Minnesota statute is pleaded by the defendant, we 
find that it is prefaced by the declaration (Section 3) that 


It shall be unlawful for any company to make any contract of 


insurance * * * inthis state * * * unless and except 

as authorized by the provisions of this act. 

The same general purpose to require the entire contract, and 
the representations, if any, on which it is made, to be embraced 
in or attached to the policy given to the insured is found ex- 
pressed in the statutes of many states. In some, as in our own, 
it is accompanied by the express provision that if not attached, 
the application or other representation shall not be pleaded or 
proved, while in others the general requirement for that embodi- 
ment of the entire contract in the instrument delivered to the in- 
sured is not so accompanied. For example, see Gen. St. Kan., 
1901, § 3560, and Cal. Civ. Code, § 2605. The California statute 
here referred to provides simply that “every express warranty 
made at or before the execution of the policy must be contained 
in the policy itself or in another instrument signed by the insured 
and referred to in the policy as making part of it”. In Kentucky 
the statute is that no insurance company “shall make any con- 
tract of insurance or agreement as to such contract other than 
is plainly expressed in the policy issued thereon”: Ky. St., 1903, 
§ 656. In no state where any such statute is found, whether ac- 
companied or unaccompanied by an express provision excluding 
proof of false representation of warranty not contained in or at- 
tached to the policy, have we been able to find a decision or sug- 
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gestion by any court that a company failing to attach or embody 
the application in its policy when required by statute may make 
such omitted matter a basis of defense to an action on the con- 
tract. On the other hand, in every state where occasion has 
arisen to consider it, the holding has been to the contrary: Ins. 
Co. vs. Bank (Kan. Sup.), 29 Pac., 576; Ins. Co. vs. Bank (Kan. 
Sup.), 29 Pac., 578; National Life Ass’n vs. Berkeley (Va.), 34 
S. E., 469. As we have already suggested, it is within the power 
of the Legislature not only to impose conditions upon the right 
of insurance corporations to do business in the state, but to regu- 
late the form and substance of all insurance contracts, and pre- 
scribe what conditions may or may not be imposed upon the in- 
sured. When, therefore, it is enacted that all representations 
and warranties upon which the company purposes to rely or 
insist shall be attached to or embodied in the policy, the state is 
not exceeding its recognized authority, and the company failing 
to comply with the provision must be conclusively held to have 
elected to rely upon the contract as contained in stich policy with- 
out reference to any representation or warranty not contained 
in that instrument. The denial of the right to plead or prove 
such extrinsic matter is not in any proper sense a “penalty” for 
failing to comply with the statute, for the company has a perfect 
right to waive or forego any advantage it could derive from an 
embodiment of the application in the policy. It issues its policy 
with the statute in view, and, failing to do that which by the 
terms of the statute is necessary to allow the application to have 
“any bearing” on the rights’ of the parties, the contract stands as 
if the omitted writings never existed. 

It is suggested in the argument for appellant that the effect of 
the Minnesota statute is a question not raised by the record made 
in the court below. The objection is not well taken. The an- 
swer expressly pleads the laws and the statutes of Minnesota, 
which it claims entered into the contract of insurance and vested 
the insurer with the right to rely upon the defense of fraud, mis- 
representation and breach of-warranty. This plea makes it both 
proper and necessary for the court to inquire and determine 
whether the matters alleged have the effect claimed for them. 
And even if the ruling upon the demurrer was influenced alone 
by the view of the trial court as to the effect of the Iowa statute, 
still, if an application of the Minnesota statute pleaded by the 
appellant would necessarily lead to the same result, the ruling 
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would not be disturbed: Jamison vs. Perry, 38 Iowa, 14; Gross- 
man’s Estate, 175 IIl., 425. 

2. In view of the conclusion we have reached concerning the 
nature and extent of the authority of the special administratrix 
as hereinafter more fully explained, the question whether she 
fully and intelligently comprehended the meaning and legal effect 
of the papers signed by her is not of controlling importance; and 
if there was error, as claimed by appellant, in the ruling of the 
trial court by which the said administratrix, testifying as a wit- 
ness for appellee, was permitted to state that she understood and 
supposed that the alleged release given by her to appellant was a 
receipt for a partial payment only and not a complete relinquish- 
ment of all claims under the policy, it was error without prejudice. 
We shall therefore not attempt at this time to pass upon the 
competency or admissibility of such testimony in cases where 
that question becomes material. But see Hewitt vs. Clark, 91 
Ill., 605; Railroad Co. vs. Uhter (Ill.), 72 N. E., 195; Pioneer 
Co. vs. Romanowicz (Ill.), 57 N. E., 865; National Co. vs. Carl- 
son (Ill.), 40 N. E., 492; O’Donnell vs. Clinton, 145 Mass., 461; 
Smith vs. Occidental Co. (Cal.), 34 Pac., 84; Rosenberg vs. Doe, 
148 Mass., 560; Railroad Co. vs. Lewis, 10g Ill., 120; Butler vs. 
Regents, 32 Wis., 132; Schultz vs. Railroad Co., 44 Wis., 638; 
Albrecht vs. Railroad Co. (Wis.), 69 N. W., 63. 

3. It is also argued that under all the evidence in the case, the 
court should have held, as a matter of law, that plaintiff was 
bound by the release given by the special administratrix, and 
could not recover upon the policy. ° Assuming, for the present, 
that Mary Rauen, as special administratrix, had the legal right 
and authority to receive and receipt for the moneys, if any, due to 
the estate of her husband on the policy in suit, let us inquire as to 
the effect of the alleged release. That one who has made a writ- 
ten surrender of a valuable right, or release of a subsisting cause 
of action, may repudiate the same upon sufficient showing of 
fraud or mistake, even where the demand thus released is dis- 
puted and unliquidated, is too wel] established to admit of con- 
troversy: Barton vs. Fuson, 81 Iowa, 575; Sullivan vs. Collins, 
18 Iowa, 228; Levi vs. Karrick, 13 Iowa, 344; Packer vs. Packer, 
24 Iowa, 20; Railroad Co. vs. Jones, 73 Miss., 110; Toland vs. 
Corey, 6 Utah, 392; Kirchner vs. Sewing Mach. Co., 135 N. Y., 
189; In re Fisher’s Estate, 189 Pa., 179; Jordan vs. Stevens, 
51 Me., 78; Titus vs. Ins. Co., 97 Ky., 567; Byers vs. Railroad, 
94 Tenn., 345; Henry vs. Imperial Council, 52 N. J. Eq., 7705 
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Warder vs. Tucker, 7 Mass., 449; Anderson vs. Bacon, 1 A. K. 
Marsh (Ky.), 48; Haven vs. Foster, 9 Pick. (Mass.), 112; Rail- 
road Co. vs. Goodholm, 61 Kan., 758; Railroad Co. vs. Brown 
(Tex. Civ. App.), 69 5. W., 651; Redfield vs. Ins. Co., 56 N. Y., 
354. The mistake which will avoid a release is not necessarily a 
mistake of fact, but there are frequent instances in which a mis- 
take of law or the legal effect of the written instrument has been 
held sufficient ground for its repudiation. See in addition to 
cases above cited, Pomeroy’s Eq. Jur., § 849; Renard vs. Clink, 
gt Mich., 1; Chapman vs. Allen (Conn.), 14 Atl., 780; State vs. 
Paup, 13 Ark., 129; McCarthy vs. Decaix, 2 Russ & M., 614; 
Cockerell vs. Cholmeley, 1 Y. & C., 418; Northrop’s Ex’rs vs. 
Graves, 19 Conn., 548; Lammot’s Heirs vs. Bowley’s Heirs, 6 
Har. & J. (Md.), 500. 

If, then, the defendant represented to Mrs. Rauen that the 
policy was void or voidable because of false statements or war- 
ranties in the application, when in truth, as we here held, no such 
defense to her claim existed, and that the plaintiff, relying upon 
such representations, released the right of action on the policy for 
a merely nominal consideration (and this is the substance of de- 
fendant’s own showing), we have a case in which the findings of 
fraud or mistake cannot be set aside as without support in the 
evidence. In Berry vs. Ins. Co. (132 N. Y., 49) the plaintiff was 
the holder of a policy of fire insurance upon which a loss had oc- 
curred. The adjuster for the company represented to the insured 
that, by reason of an alleged violation of the conditions of the 
policy (objections which had, in fact, been waived), the company 
was not liable thereon, and thus induced the insured to accept 
materially less than he was entitled to recover. There was no 
showing that the adjuster acted in bad faith, but the court, after 
recognizing the general rule that a mistake of law will not avoid 
a contract, says: “But there was here more than a mistake. 
There was a surrender of legal rights intentionally induced and 
procured by a false representation as to the law governing the 
case. The defendant must be presumed to have known that it 
was liable for the whole loss, and by falsely representing that 
under the law applicable to the case the policy was void it induced 
plaintiff to rely upon the superior knowledge that it possessed 
upon the subject and to surrender to it his claim. This clearly 
constituted fraud, and there would be manifest injustice in up- 
holding a settlement under such circumstances.” A_ similar 
Proposition is affirmed in Tabor vs. Ins. Co. (Mich.), 6 N. W., 
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830, and in Ins. Co. vs. Bowes, 42 Mich., 19. In Henry vs. Im- 
perial Council (N. J. Ch., 29 Atl. 508) the plaintiff's husband 
died holding benefit certificates issued by the defendant to the 
amount of $3,000. Upon the claim by the defendant that the 
deceased was not in good standing in the council at the time of 
his death, plaintiff was induced to accept $500 and execute a 
release of all her claims upon the certificates. Upon a showing 
that the claim made by the defendant was not true to fact, the 
settlement was held fraudulent and void, although plaintiff, be- 
fore accepting the compromise, had the assistance of counsel. 
To the same effect, see, also, Tyler vs. O. F. Rel. Ass’n (Mass.), 
13 N. E., 360; Sandford vs. Ins. Co., 11 Wash., 653; Kerr on 
Fraud, 399, 400; Bispham’s Equity, § 188; McLean vs. Equi- 
table, 100 Ind., 127; Silk vs. Mutual, etc., 159 Pa., 625. The 
Kentucky court has said that when it is “perfectly evident that 
the only consideration of a contract is a mistake as to the legal 
rights of the parties, and when there has been no fair compromise 
of bona fide and doubtful claims, we do not doubt that the 
agreement may be avoided on the ground of a clear mistake of 
law and a total want, therefore, of consideration of mutuality”: 
Underwood vs. Brockman, 4 Dana, 309; Belt vs. Ins. Co. (N. Y.), 
43 N. E., 64; Rued vs. Cooper (Cal.), 51 Pac., 704. 

It is inconceivable that in the case at bar the special adminis- 
tratrix could have surrendered the interests of the estate in a 
policy of $1,000 against which no valid defense has been shown, 
except under a clear misapprehension of its validity, or of the 
meaning of and effect of the paper signed by her. A grossly in- 
adequate consideration jor the release of valuable rights has been 
held to be in itself an evidence of fraud: Toomey vs. Whitney 
(Sup.), 88 N. Y. Supp., 216; Railroad Co. vs. Shuford (Tex. Civ. 
App.), 81 S. W., 1189; Russel vs. Railroad Co., 1og Tenn., 43; 
Staples vs. Wellington, 62 Me., 9. A specific intent to defraud 
need not in all cases be established in order to avoid a release, 
where the person executing it has in fact been misled as to its 
meaning and effect: Conner vs. Dundee (N. J.), 17 Atl. 975; 
O’Donnell vs. Clinton, 145 Mass., 461; Warder vs. Tucker, 7 
Mass., 449. It is further to be remembered that if, as contended 
by the appellant, the rights of the parties in respect to matters 
involved in this controversy are governed by the laws of Minne- 


sota, then a misrepresentation to or a mistake by the special ad- 
ministratrix in respect to those rights is to be considered as a 
misrepresentation or mistake of fact, and not of law. The rule 
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by which a party is presumed to know the law has no reference to 
the law of another state or country: Schneider vs. Schneider, 125 
Iowa, 15; King vs. Doolittle, 1 Head. (Tenn.), 77; Patterson 
vs. Bloomer, 35 Conn., 57; Morgan vs. Bell, 3 Wash. St., 554; 
Norton vs. Marden, 15 Me., 45. 

But there is another rule of law which is pertinent to this issue. 
The appellee avers and ‘insists that the release pleaded by the 
appellant, even if made by a person of competent authority, is 
without consideration. The policy in suit represents a liquidated 
demand in appellee’s favor. If upon the death of the insured, his 
representatives became entitled to recover anything upon this 
demand, it was $1,000; neither more nor less. It is an ancient 
doctrine of the common law, often approved and applied by this 
court, that an agreement to release or discharge a liquidated en- 
forceable debt on payment of less than the amount due is not 
supported by a consideration and will not defeat an action to re- 
cover the unpaid remainder: Eldred vs. Petterson, 80 Lowa, 264; 
Bender vs. Been, 78 lowa, 283; Works vs. Hershey, 35 lowa, 
340; Rea vs. Owens, 37 lowa, 262; Myers vs. Byington, 34 
Iowa, 205. An exception is found to this rule when the creditor’s 
claim is of a doubtful character, or is the subject of a bona fide 
dispute or controversy, and the part payment in discharge of the 
whole is made pursuant to an agreement of settlement or com- 
promise, or where the agreement is made and carried out pend- 
ing actual litigation. Lut this exception is not available to the 
debtor, where no defense to the claim exists, and the circum- 
stances are such that the debtor securing the compromise must 
be presumed to know that he is legally liable for the full face of 
the demand. In other words, if by alleging and claiming a de- 
fense which does not exist, or by representations of fact which 
are not true, the debtor induces his creditor to accept less than 
is justly due him in satisfaction of the entire debt, the release so 
secured is of no avail to defend an action by the creditor. This 
well-established rute has often been applied to cases where an 
insurance company, by claiming a defense which does not in fact 
exist, obtains a settlement of the policyholder’s claim and sur- 
render of the policy for less than is due thereon. Quite in point 
is the case of Ins. Co. vs. Wickham, 141 U. S., 564. In that case 
the policyholder claimed a certain sum for injury to an insured 
vessel which had been partially burned and sunk and an additional 
sum for expenses incurred in raising the hull. Upon payment of 
the first item, he made and delivered to the company a release in 
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full, declaring that “in consideration of said payment said policy 
is hereby canceled and surrendered to said company, and all 
further claims by virtue of said policy forever waived”. Five 
other policies in as many different companies covering the same 
loss were on the same day surrendered to the insurers, with re- 
leases similar to the one above quoted from. Later the plaintiff 
brought an action at law upon the policies to recover the re- 
mainder of his claim, and from judgment in his favor an appeal 
was taken to the Supreme Court of the United States, by which 
the finding was affirmed under the rule to which we have ad- 
verted, that payment of a part of a just debt affords no considera- 
tion for the release of the remainder. The court, by Mr. Justice 
Brown, says that “if the plaintiffs were induced to settle their 
claims for one-half the amount that was due them, and there 
was no consideration for the relinquishment of the other half, 
this suit will lie for the recovery of the amount. The rule is well 
established that where the facts show clearly a certain sum to 
be due from one person to another, a release of the entire sum 
upon payment of part is without consideration, and the creditor 
may still sue and recover the residue. If there be a bona fide 
dispute as to the amount due, such dispute may be the subject of 
a compromise, and payment of a certain sum is a satisfaction of 
the entire claim; but where the larger sum is admitted to be due, 
or the circumstances oi the case show that there was no good 
reason to doubt that it was due, the release of the whole upon 
payment of part will not be considered a compromise, but will be 
treated as without consideration and void.” Applying the same 
principle, see Ins. Co. vs. Villeneuve, 25 Tex. Civ. App., 360; An- 
thony vs. Boyd (R. I.), 8 Atl., 701; Smith vs. Farra (Or.), 28 
Pac., 241; Tucker vs. Ronk, 43 Iowa, 80; Sullivan vs. Collins, 18 
Iowa, 228; Peterson vs. Breitag, 88 Iowa, 418; Headley vs. 
Hackley (Mich.), 14 N. W., 693; Haves vs. Ins. Co., 125 Ill., 626; 
Simons vs. Council, 82 App. Div., 617; Komp vs. Raymond (N. 
Y.), 67 N. E., 113. : 

It is clear, therefore, that, the appellee’s claims upon the policy 
being a liquidated demand, the release thereof by the special 
administratrix for a merely nominal sum can be sustained only 
on the theory that it was a compromise of a doubtful claim or of 
a bona fide dispute as to the rights of the parties. I'rom what 
we have said in the preceding paragraphs of this opinion, it can- 
not be held as a matter of law that appellee’s claim was of a 
doubtful character; and whether the refusal to pay and the as- 
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sertion of a defense by which the release was induced were bona 
fide, or were advanced for the mere purpose of securing an 
advantageous settlement, was a question of fact for the trial 
court or jury to determine. “To support a compromise there 
should be a doubtful bona fide claim, about which the parties 
stand on equal footing as to knowledge or ignorance of facts, 
and in settling it there should be no imposition or deceit. That 
is no compromise where one knows that he has no claim, but de- 
ceives the other into believing he has one. It is mutual conces- 
sion or the common risk in the event, which supports a com- 
promise. If one has no claim, and he knows it, he is not 
conceding ina compromise. He is cheating. He has nothing to 
concede, and his only chance in the doubtful issue is that his 
fraud may possibly fail:” Anthony vs. Boyd, supra; Ness vs. 
Minnesota Co. (Minn.), 92 N. W., 333; De Mars vs. Musser 
(Minn.), 35 N. W., 1. Moreover, it must not be overlooked that 
this case was tried below as an action at law, and the finding of 
the court upon the facts comes'to us with the force and effect of a 
verdict of a jury. Whether a release of debt was fairly obtained 
is a question of fact which may be raised in any action where 
such release is made the basis of defense: O’Donnell vs. Clinton, 
145 Mass., 461; Railroad Co. vs. Uhter (Ill.), 72 N. E., 195; 
Pioneer Co. vs. Romanowicz (Ill.), 57 N. E., 864; National S. 
Co. vs. Carlson (Ill.), 40 N. E., 492; Railroad Co. vs. Fowler, 201 
Ill., 152. 

4. But there is another phase of this case which must be con- 
sidered. The settlement or compromise relied upon by the ap- 
pellant was had, as we have seen, with the special administratrix 
of the estate, and before the will was admitted to probate. It 
appears that in this transaction she acted without any special 
order or authority granted by the court, and that her acts therein 
were never reported to or approved by the court. The appellee, 
among other objections to said settlement makes the point that 
a special administratrix has not, by virtue of an appointment as 
such, any power to bind the estate by a compromise and release 
of a valid claim. Our statute provides that when “from any 
cause general administration or probate of a will cannot be im- 
mediately granted, one or more special administrators may be 
appointed to collect and preserve the property of the deceased”: 
Code, § 3299. It is further provided that they shall make and 
file an inventory, and shall preserve the property from injury, but 


shall take no steps in relation to allowance of claims against the 
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estate. Upon the granting of full administration the powers of 
the special administrator cease, and all the business is to be 
transferred to the general executor or administrator: Code, 
§ 3300. It will be observed from the language of the statute re- 
ferred to, that the powers of a special administrator are of a 
special and limited character. Recognizing this fact, we have 
held that his appointment is not sufficient to set in motion the 
statute of limitations against the claims of creditors: (Pickering 
vs. Weiting, 47 Iowa, 242); that the court has no authority to 
order the sale of real estate on his petition, and that sale made 
under an order so procured is absolutely void (Long vs. Burnett, 
13 Iowa, 28); and that he has no power to submit a claim 
against the estate to arbitration (Sullivan vs. Nicoulin, 113 Iowa, 
76, 84 N. W., 978). Even as to general administrators the power 
to compromise with a debtor of the estate is expressly made sub- 
ject to the approval of the court: Code, § 3318. In the Sullivan 
Case we said of the powers of a special administrator that “he is 
simply to collect and preserve the property of the deceased, and 
for this purpose may do all needful acts under the direction of 
the court.” In that case the special administrator submitted to 
arbitration a claim in favor of the estate against which the 
debtor had set up a counterclaim. This, we said, was without 
authority of law, and constituted no defense to an action aiter 
brought upon the claim by the general administrator against the 
debtor. lf that decision announces a correct rule, there seems to 
be no way to escape the conclusion that a compromise made by a 
special administratrix pending probate of the will, without the 
authority of approval of the court, releasing a valuable right of 
the estate for a mere nominal consideration, is not a sufficient 
answer to an action brought by the executor after the will has 
been duly probated. In Long vs. Burnett, supra, the court em- 
phasizes the limited power of the special administrator, saying: 
“His functions are limited to a few prescribed duties in relation 
to the preservation of the personal assets, and these cease as 
soon as a regular administrator is appointed. He cannot be sued. 
The statute of limitation does not run against creditors during 
the period of his agency. He is simply an agent and not an ad- 
ministrator. He has no power to settle the estate.” Bearing on 
the same point, see Larson vs. Johnson (Minn.), 75 N. W., 699; 
McAlpine vs. Kratka (Minn.), too N. W., 233. The statute it- 
self is not of doubtful construction, and, when read in the light of 
our cases above cited, leaves no room for any other result than 
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we have already suggested that the special administratrix of the 
estate of Matthias Rauen was without power as such to enter into 
any compromise of the claim upon the policy. 

It is very earnestly urged by the appellant that even if this be 
technically true, Mary Rauen was in fact the sole beneficiary of 
the policy, and for this reason, if no other, the settlement with 
her may and should be upheld. Whether the debtor of an estate 
may secure a release from the beneficiary under the will of the 
deceased and thereby bar an action by the administrator we need 
not now determine, for if such recourse be available under any 
circumstances we think this case is not within that rule. It is 
not shown by the present record that Mary Rauen is the sole 
beneficiary under the policy. The indemnity there provided is 
expressly made payable to the executors of the insured. By 
Code, § 3313, such moneys are to be “disposed of like other 
property left by the deceased”, and by Section 1805 they “inure 
to the separate benefit of his wife and children”. It is clear, from 
these provisions, that the widow is not the only person interested 
in the collection of the policy, and therefore the executor cannot 
be estopped or concluded by her act in attempting to release the 
claim, unless we concede the appellant’s theory that the effect of 
the will is to vest her with that right. But this we cannot con- 
cede. In the first place, it does not appear whether the widow 
had then or has yet exercised her election to take under the wiil 
or under the statute of descent and distribution. If she shall 
elect to take under the statute, her right to the proceeds of the 
policy will not be exclusive, while, if she takes under the will, 
she takes the personal property including the insurance policy or 
its proceeds charged with the debts of the estate. It is true the 
avails oi life insurance are not, by law, subject to the payment of 
debts, but if the insured-had the right to dispose of the proceeds 
of the policy by his will, he had the right to charge the bequest 
with conditions, and this he expressly did. It follows that in no 
event disclosed by the record can the executor be barred by the 
act of the widow from his right to collect the claim upon the 


policy and apply the avails as provided by law or by the terms of 
the will. 


_ We find no error in the record requiring a reversal, and the 
judgment of the District Court is affirmed. 
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SUPREME COURT OF NEBRASKA. 


SECURITY MUT. LIFE INS. CO. 
v8. 
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A life insurance policy issued on the life of a person but fourteen years 
of age, which policy had attached thereto a memorandum to the ef- 
fect that the company issuing the policy would not assume any risk 
on account of the death of the insured until the insured had arrived 
at the age of fifteen years and is examined by an examiner of said 
company, and the examination approved by the medical director, is 
not void. 

In the case stated, where the company issuing the policy received and 
retained the second premium from the insured after he had arrived 
at the age of fifteen years, without requiring the medical examination 
as stated in the memorandum and provided for by its article of in- 
corporation, /ield, in the absence of fraud, that the medical examination 
was waived. 


Commissioners’ Opinion, Department No. 2. Error to Dis- 
trict Court, Gage County. Action by Abraham |. Miller, ad- 
ministrator of Samuel Earl Miller, against the Security Mutual 


Life Insurance Company. Judgment for plaintiff, and defendant 
brings error. 


N. Z. SNELL, for Plaintiff in Error. 
A. D. McCANDLEss and W. H. Asusy, for Defendant in Error, 


Jackson, C. 

The plaintiff in the trial court, as administrator of the estate of 
Samuel Earl Miller, deceased, recovered judgment against the 
defendant on a life insurance policy issued by the defendant te 
the deceased, and the case is brought to this court by a proceed- 
ing in error instituted by the defendant below. 

The facts involved in the inquiry are that on the 31st day of 
May, 1901, the defendant issued and delivered to Samuel Earl 
Miller a policy of insurance in consideration of a note for the 
sum of $40.96, and the annual payment on the 31st day of May 
of each following year for nineteen years of the sum of $40.96 
as premiums. The policy provided for an indemnity in the sum 
of $2,000 in the event of the death of the insured, and contained 
the further provision that, in the event of total and permanent 
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disability as a result of accident, the insured may elect to receive 
one-half of the face amount of the policy upon a surrender of the 
policy and a discharge from all further liability. At that time the 
insured was but fourteen years of age. His fifteenth birthday 
occurred on the 8th day of May, 1902, and the application for the 
policy, which was in writing, correctly Stated the age of the ap- 
plicant. Attached to the policy at the time of its delivery was the 
following memorandum :— 
lt is understood that the Security Mutual Life Insurance 
Company will not assume any risk on account of the death of 
the insured under this policy, until the insured arrives at the 
age of fifteen years, and is examined by an examiner of said 


company, and the examination approved by the medical di- 
rector of said company. 


By the articles of incorporation of the defendant it is provided: 


The plan by which the business of this company shall be 
conducted is as follows: ‘‘ The application for membership and 
for insurance or accident indemnity must be made in writing 
upon such forms as shall be prescribed by the board of direct- 
ors, which application shall be passed upon by the board of 
directors or at least a majority of a committee appointed by 
them for the purpose. Each and every applicant shall submit 
to examination by the medical examiner, which must be passed 
on in writing by the medical director or his deputy.” 

Below the signature of the insured, upon the application for 
the policy, is written :— 

We waive death risk until after examination at age of fifteen 
years. 

The insured died intestate on the 4th day of March, 1903, and 
had never taken the medical examination. At the trial it was 
admitted by the defendant that on the 8th day of May, 1902, and 
from that time to and including the 31st day of May, 1go2, the 
insured was in good health, sound, well and strong, and that no 
demand was made upon him for a medical examination during 
that time, or at any other time, except as in the application and 
the slip or rider attached to the policy. Prior to the maturity of 
the premium due May 31, 1902, the defendant notified the in- 
sured of the date of the maturity of that premium. Upon receipt 


of the notice the insured transmitted to the defendant the fol- 
lowing letter :— 


Oketo, Kan., April 19, 1902. W. A. Lindley Sec of Sec Mut 
L. In Co. Your notice received for policy No. 2,462 on SE 
Miller. I dont think I will ever pay any more on it. I dident 

VoL, XXXV.—20. 
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like the way you done business come & take a policy before | 
had any chance to inquire of you & go & sell my note at once 
just as though it wouldent be paid. You must be hard up 
for money to do that kind of business. I havent tried to find 
out what you ar but I have always fealt they way you done you 
hant much of a Co. not very lasting so I think I better give 
you the one payment’& quit before I get stuck for more I 
want ina Co I feel safe in. S. E. Miller, by A. L. Miller. 


Upon receipt of this communication, the defendant company 
wrote the insured as follows :— 


Lincoln, Neb., April 23, 1902. Mr. A. L. Miller, Oketo, 
Kan.—Dear Sir: We have your favor of the 19th, and note 
what you say. It is our rule, as well as the rule of all other 
companies, to accept nothing but cash from agents in payment 
of the first premium on policies. Sometimes the agents take 
notes, and they either carry them themselves or dispose of 
them. If they are not able to carry them, it is necessary for 
them to sell them in order to pay the company. The object 
of this rule is to prevent agents from writing up a whole raft 
of people who are not responsible, and sending the notes to 
the company that cannot be collected. There is no trouble 
in writing policies on people when they do not have to pay for 
them, and, if we would accept any kind of a note, we would 
find ourselves doing a very large business, but we would also 
find that it was worthless. This policy of yours was written 
just before we increased our rates. We would charge you now 
for the same policv $50 a year. Still our rates are somewhat 
lower than most Eastern companies. The policy which you 
hold is a saving to you of $9.04 a year, which in twenty years 
amounts to about $181, saying nothing about interest. This, 
taken into consideration with the fact that the death rate in this 
country is only 60 per cent of the average death rate of the 
United States, should be a great inducement to keep this 
policy in force. In addition to the normal death rate you have 
the advantage of a young company, made up mainly of young 
policvholders. Consequently there will be naturally a low 
death rate for the next fifteen or twenty years. We can see no 
reason why this policy will not be very much more profitable 
to you than a policy in a large Eastern company. If vou de- 
sire any particulars of any kind in regard to the business, we 
will be pleased to furnish them. We can assure you that the 
business is on a legitimate basis, and we are doing everything 
that we can to keep our expenses low. We are also very care- 
ful with our risks. Our aim is to have only first-class risks 
on our books. Yours very truly, W. A. Lindley, Secretary. 


This latter communication seems to have assured the policy- 
holder. At any rate the premium maturing May 31, 1902, was 
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paid, and the receipt of that premium is acknowledged by the de- 
fendant. 

Upon this state of facts it is contended by the plaintiff in error, 
first, that the policy was void from its inception; and second, 
that, if not void, it was never in force as a death risk, by reason of 
the failure of the insured to take the medical examination. The 
first contention involves a construction of the statute governing 
life insurance companies organized under the laws of this state, 
and of the contract itself as affected by the statute. The statute 
provides as follows: “No corporation or organization organ- 
ized or operating under this act shall issue any certificate of 
membership or policy to any person under the age of fifteen 
years and over the age of sixty-five years, or unless the bene- 
ficiary under said certificate shall be the wife, husband, relative, 
legal representative, heir or legatee of such insured member, nor 
shall any such certificate be assigned, and any certificate issued 
or assignment made in violation of this Section shall be void.” 
The writing of life insurance is not by this act made unlawful; 
the purpose of the law being to regulate and not prohibit. The 
parties to the contract in suit contracted with reference to the 
statute, and by agreement postponed the operation of the policy 
until the assured should have arrived at the age of fifteen years, 
when the statutory inhibition would not apply. We think it was 
entirely competent for the parties to enter into such an agree- 
ment, and hold that the policy was not void under the statute. 
The delivery of the policy by the insurance company to the de- 
ceased was conditional that it should not go into effect until the 
assured had arrived at the age of fifteen years and submitted to 
the physical examination required by the company’s rules; and, 
waiving for the present the question of the physical examination, 
the policy would become operative and in full force when the 
insured did arrive at the age of fifteen. 

This brings us to the question of the effect upon the contract 
of the failure to have the physical examination made, as con- 
templated by the parties at the time the contract was entered 
into. When the insured arrived at the age of fifteen years, the 
defendant company had a right to insist, under the terms of its 
original agreement, that the insured should submit to an ex- 
amination by their medical examiner as a condition precedent to 
the policy going into effect. In that respect it would seem that 
the case must stand or fall as though the insured at that time 
made application for the policy. There is no serious contention 
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but that, under such circumstances, the company might waive 
the provision of its charter requiring the applicant to submit to 
the medical examination; and if the application had been made 
at that time, accompanied by the payment of the premium, and 
the policy unconditionally delivered to the assured without re- 
quiring the medical examination, such delivery on the part of the 
company would amount to a waiver. It appears from the facts 
disclosed at the trial that the deceased contemplated dropping the 
policy in suit before making the second payment, which would 
mature twenty-three days after he arrived at the age of fifteen 
years, and so informed the company. Their letter to him of April 
23d, urgently soliciting him to continue the policy in force, and 
offering substantial reasons why he should do so, doubtless in- 
duced the payment of the second premium. When the second 
premium matured and was paid, the defendant company still had 
the right to insist upon the medical examination. The accept- 
ance of the premium at that time by the company, without re- 
quiring the assured to submit to an examination, in our judg- 
ment, amounted to a waiver of their right to do so, as much so 
as if the contract had been originally entered into at that date, 
especially in view of the fact that the premium was retained and 
no offer ever made to return the same to the assured during his 
lifetime. 

There is no question of fraud involved. It is rather one of the 
legal effect of the acts of the parties performed in the utmost 
good faith. The failure of the defendant to demand, and of the 
insured to submit, to the medical examination may have been 
an oversight of both parties. However, under the admitted facts, 
but one result could have followed from the examination. The 
condition of the health of the insured at that time was such as to 
have secured the approval of the defendant’s medical examiner, 
and the company was in no wise prejudiced by the failure to have 
the examination made. 

We recommend that the judgment of the District Court be 
affirmed. 

Albert and Duffie, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed. 
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SUPREME COURT OF KANSAS. 


PHENIX INS. CO. 
v8. 
STAHL.* 


Where a stock of merchandise is insured against fire by a policy con- 
taining what is known as the “iron-safe clause”, requiring certain 
books and documents pertaining to the business to be kept at night 
in an iron safe, and a fire occurs, in which a part of such documents 
are destroyed by reason of the failure of the insured to comply with 
the terms of such clause, the insurance company does not lose the 
right to make a defense upon that ground by requesting the produc- 
tion of other evidence to supply that so destroyed, and by making 
an examination thereof with a view to determining the amount of 
the loss, where, before the insured is put to any inconvenience or ex- 
pense in that connection, he enters into a written agreement with the 
agent of the insurance company, providing that such examination 
should not be deemed a waiver of any of its rights under the policy. 

In the circumstances stated in the foregoing: paragraph the liability of the 
company is not affected by the fact that before such non-waiver 
agreement is signed the representative of the company tells the in- 
sured what documents would be desired for examination in lieu of 
those destroyed, and also tells him that, if such documents are pro- 
duced by him after the execution of such agreement, the loss will be 


paid. 


Error from District Court, Brown County. Action by John 
Stahl against the Phenix Insurance Company. Judgment for 
plaintiff, and defendant brings error. 


J. G. SLONECKER, REED, YATES, MASTIN & HOWELL, and 


Buckles & PEARL, for Plaintiff in Error. 
JAMES FaLLoon, for Defendant in Error. 


MASON, J. 

John Stahl insured a stock of merchandise against fire in the 
Phenix Insurance Company. ‘The policy contained what is 
known as the “iron-safe clause”, requiring certain books and 
documents pertaining to the business to be kept in an iron safe 
at night and at other times when the building containing the 
goods was closed, and providing that a failure on the part of 
the insured to comply with this condition should avoid the policy. 
A loss occurred, and a part of the documents referred to were 
destroyed by reason of the neglect of the insured to place them 
in the safe according to the terms of the clause mentioned. An 
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adjuster for the company visited the scene of the fire, was in- 
formed in a general way of the situation, suggested that other 
documents might be accepted in lieu of those destroyed, but re- 
fused to proceed further until Stahl should sign a “non-waiver 
agreement”, reading as follows :— 


John Stahl assured under policy 21,054 of the Phenix In- 
surance Company of Brooklyn, N. Y., hereby requests A. E, 
Pinkney, adjuster, to make examination of the books and 
papers and other evidences of loss (including assured’s sworn 
statement if it be necessary), which he submits and made for 
the purpose of ascertaining the amount of loss sustained by 
assured on stock of merchandise, with the express understand- 
ing and agreement that such examination shall not be con- 
sidered an acknowledgment of any liability of the said Phenix 
Insurance Company of Brooklyn, N. Y., under said examina- 
tion, nor a waiver or impairment of assured’s obligation there- 
under. It is further understood and agreed that any legal 
rights if any the said John Stahl may have under said policy 
are not impaired by his act in signing this request. 


This agreement, after some discussion, was executed by both 
parties. Proofs were then submitted and examined, but the com- 
pany finally refused payment. The insured brought action upon 
the policy and recovered a judgment, from which the defendant 
prosecutes error. 

The judgment can be sustained only in case there was some 
evidence tending to show that the insurance company had waived 
the right to claim the benefit of the failure on the part of the in- 
sured to observe the provisions of the iron-safe clause. The 
evidence relied upon by the defendant in error as having this 
effect was, in substance, that before the non-waiver agreement 
was signed the company, by its adjuster, instructed Stahl what 
proofs he would have to submit in order to have his claim consid- 
ered, and stated that, if he would make such proofs aiter signing 
the agreement, the company would settle with him and pay his 
loss, and that afterward he did furnish all the proofs required of 
him. While there was some talk about the matter of making 
proof of loss before the non-waiver agreement was signed, noth- 
ing was in fact done toward an adjustment until afterward. In 
this aspect the case is the exact counterpart of Shawnee Ins. Co. 
vs. Knerr (83 Pac., 611), under the authority of which the judg- 
ment must be reversed, unless a basis of distinction can be found 
in the statements made on behalf of the company before the 
execution of the non-waiver agreement. The trial court told the 
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jury in effect that #, before that time, the adjuster instructed ° 
Stahl to procure certain proofs, and Stahl afterward did so with- 
out having received any notice to the contrary, this might be held 
to constitute a waiver on the part of the company. In this we 
think the court erred. Stahl’s efforts to furnish for the informa- 
tion of the company satisfactory evidence of the extent of his 
loss were all made after entering into the non-waiver agreement, 
and must be viewed in the light of that instrument, even although 
they conformed to directions previously given. 

The evidence that prior to the execution of the non-waiver 
agreement the adjuster said that, if the insured would furnish 
certain information after signing the agreement, the company 
would settle with him and pay his claim, cannot avail the defend- 
ant inerror. This statement is alleged to have been made in the 
course of the oral negotiations leading up to the execution of the 
written contract, the terms and purposes of which it would de- 
stroy if given any effect whatever. ‘To permit a verbal promise, 
made under such circumstances, to prevail over the written 
agreement finally made, would be to countenance the very evil 
against which the rule forbidding the contradiction of writings 
by oral testimony is designed to afford protection. 


Objections have been made to the consideration of the case on 
review. These have been examined and found not to be well 
taken. In view of the conclusions already announced, the specific 
assignments of error are not thought to require discussion. 

The judgment is reversed, and a new trial ordered. All the 
justices concurring. 





Insurance Law Journal. 


SUPREME COURT OF NORTH CAROLINA. 


JONES 
v8. 
PENNSYLVANIA CASUALTY CO.* 


Where a health policy specifically names blood poisoning as one of the 
diseases insured against, a provision that the policy should not apply 
to any disease that is the result of injury does not apply to blood 
poisoning which always so results. 


Appeal from Superior Court, McDowell County. Action by 
Nelson C. Jones against the Pennsylvania Casualty Company. 
From a judgment for plaintiff, defendant appeals. 


Statement of facts by HoKE, J. 


Action on insurance policy for an indemnity of $5 per week 
for twenty-six weeks. A jury trial was waived, and from the 
findings of fact by the court it appeared that the plaintiff, being 
the holder of an ordinary health policy in defendant company, on 
the 29th of November, 1902, received a small scratch on the 
hand; that the same began to inilame, blood poisoning devel- 
oped, and on December 3, 1902, the plaintiff’s arm was of neces- 
sity amputated; that the plaintiff was rendered incapable of per- 
forming any kind of manual labor and continued so disabled for 
a term of twenty-six weeks, for which time he sues for the 
stipulated indemnity; that all the formal preliminary require- 
ments have been complied with on the part of the plaintiff, and 
proof of the plaintiff's disability for twenty-six weeks duly filed 
with defendant company. There was judgment for the plaintit 
at the contract rate, and the defendant excepted and appealed. 


J. W. PiEss, for Appellant. 
D. E. Huperns, for Appellee. 


HOKE, J. (after stating the case). 
The policy (Section 4) contains a definite stipulation for indem- 
nity at $5 per week, not to exceed twenty-six weeks, in case of 
disability arising from certain specified diseases; blood poison- 
ing being one expressly named. This disease being evidently the 
direct and controlling cause of the disability, as a matter of 
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first impression the right of the plaintiff to recover would seem 
to be clear. The policy, however, having given this assurance 
of indemnity, then takes up the matter of provisos by way of 
restriction, and stipulates further: (1) That this policy shall not 
apply to any illness or disease whatever except those named. (2) 
That it shall not apply to any disease which is complicated with, 
or results from, any disease not herein named, ete. (3) Nor to 
any disease or illness which results from injury, etc. (4) Nor in 
effect to any disease which develops or results from those dis- 
eases that are named, etc. There are many other limitations and 
restrictions in the policy, for as my Lord Coke would say, “the 
‘etc.. meaneth much”; but those set out are enough to show that, 
if these provisos can prevail, blood poisoning is entirely with- 
drawn from the operation of the policy, and any and all stipuia- 
tions for indemnity concerning it effectually removed. So far as 
we are informed, blood poisoning is not considered as one of 
the primary or idiopathic diseases. It is a toxic condition of 
the blood caused either from or through a surface wound or 
some internal lesion, or from the breaking down of tissue inci- 
dent to an existent or precedent disease, and thereby producing 
suppuration. As to this disease, therefore, these provisos re- 
move every possible condition where the disease can occur, and, 
if upheld, would as stated entirely set aside the definite contract 
for indemnity contained in a former clause of the policy. Such 
a result cannot be permitted and is not sustained by authority. 
It is established doctrine in construing these policies that doubts 
shall be resolved in favor of the insured. As stated in Vance on 
Insurance (p. 592): “Probably the most important general rule 
guiding the courts in the construction of insurance policies is that 
all doubt cr uncertainty, as to the meaning of the contract, shall 
be resolved in favor of the insured.” And speaking of certain 
kinds of special insurance, this author further says: “This rule, 
it is well settled, applies in full force to those contracts of special 
insurance which, unfortunately for both insurers and insured, 
are often filled with numerous conditions, the legal significance 
and economic purpose of which are alike uncertain.” In Ken- 
drick vs. Ins. Co. (124 N. C., 315) it is held: “The uniform rule 
of construction of insurance policies is that, if reasonably sus- 
ceptible of two constructions, one shall be adopted which is most 
favorable to the insured.” 

Another principle applicable to the case before us, and equally 
Well established, is that, while clauses in a contract apparently 
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repugnant must be reconciled if it can be done by any reasonable 
construction, yet a proviso which is utterly repugnant to the body 
of the contract and irreconcilable with it will be rejected; like- 
wise, a subsequent clause irreconcilable with a former clause and 
repugnant to the general purpose and intent of the contract will 
be set aside: Hawkins vs. Lumber Co. (at this term), 51 S. E., 
852; Bishop on Contracts, §§ 386, 387; Devlin on Deeds, § 838; 
Beach on Modern Law of Contracts, § 718. 

Our conclusion is that, as to blood poisoning, the various re- 
strictive provisos are entirely repugnant to the definite stipula- 
tion of indeninity contained in the main body of the contract, are 
contrary to the general intent and purpose of the policy, and 
cannot avail to defeat the plaintiff's recovery. 

Judgment affirmed. 


SUPREME COURT OF MISSISSIPPI. 


WESTERN ASSUR. CO. 
v8. 
FERRELL.* 
Where the policy contained the clause, “$800 total insurance permitted 


including this policy”, if the total insurance exceeded the value of the 
property it was a matter to be specially pleaded. 


Where the policy itself was for $800 the clause would be meaningless un- 
less permission for additional insurance was intended, and must be 
construed to permit other insurance to the specified amount. 


Appeal from Circuit Court, Lauderdale County. Action by S. 
J. Ferrell against the Western Assurance Company. From a 
judgment for plaintiff, defendant appeals. 


H. R. STONE, for Appellant. 
FEWELL & Son, for Appellee. 


CALHOON, J. 
Mr. Ferrell’s house could bear $1,600 of insurance, as is agreed 
by the parties. He insured it for $800 with the appellant, and 
then took out other insurance elsewhere for $800 more, and then 
it was consumed by fire. Appellant offered to restore the pre- 
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mium paid to it by the appellee, which Mr. Ferrell refused, and 
he then instituted this action to get the $800. It does not appear 
that he took any insurance which, with appellant’s policy, would 
exceed the $1,600 insurable value of the house. If he had done 
so, it was matter of defense to be pleaded, and this was not done. 
In the policy issued by the appellant, and here sued on, are these 
words: “$800 total concurrent insurance permitted, including 
this policy.” The only question before us is whether this clause 
admitted of any further insurance at all, the $800 being exhausted 
by this original policy. 

If the clause had been “$8o0c total concurrent insurance per- 
mitted”, and had stopped there, an additional $800 would have 
been allowable; the word “total” being to be referred to the 
words “concurrent insurance permitted”. This would mean per- 
mission to take out a total of $800 of insurance running with the 
policy issued. If this were not true, the clause would be abso- 
lutely senseless, since the first taking exhausted the whole fund 
for protection. This precise point was adjudicated by the Su- 
preme Court of Florida in the case of L’Engle vs. Scottish Union 
& Nat. Fire Ins. Co., 37 South., 462, 67 L. R. A., 581. The opin- 
ion in that case is an elaborate argument, gives many reasons, 
and, to avoid protracting the present opinion, it is enough to refer 
it to the consideration of the profession with our approval. But 
the case at bar has, as has been said, the clause “$800 total con- 
current insurance permitted, including this policy”, and it is to be 
now determined what effect must be given to the added words 
“including this policy”. It is common learning that construction 
must make a statute or contract mean something, if possible, and 
that contracts like this must be considered most strongly in favor 
of the insured. On the interpretation urged here by the insurance 
company, the whole clause is a useless redundancy, a meaning- 
less absurdity. If the amount of the total insurance allowed had 
been in excess of the $800 insured in the original policy, then the 
court might well restrict the other insurance to the excess, thus 
giving the whole clause a meaning. As it is, if the other insur- 
ance is to be defeated, it must be because it is held to mean that 
the first policy meant “concurrent” with itself; that is, that its 
total of $800 must run together with itself. This reductio ad 
absurdum must be avoided, if possible, and it can only be done by 
referring the words “including this policy” to the permission 
granted. In this view it means permission to insure for $8co 
concurrently with the $800 original insurance already permitted 
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by the granting of the policy; the two permissions being in- 
clusive. It is better to hold the meaning to be that the first per- 
mission, recognized in this policy, is embraced as acted on, than 
to hold the language absolutely senseless. Why give permission 
unless something be permitted? Why say anything about any 
permission? Why put the figures $800 before the words “con- 
current insurance”? Why not simply say “no concurrent insur- 


ance permitted” ? 
Affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WOOLFORD 
v8. 


PHENIX INS. CO.* 


The standard guarantee policy clause requiring 80 per cent insurance is not 
necessarily inconsistent with another forbidding other insurance with- 
out consent. Such placing of such other insurance to an amount 
which, as a whole, was in excess of the value of the property, avoids 
the policy. 


Exceptions from Superior Court, Essex County. Action by C. 
Mabel Woolford against the Phenix Jnsurance Company. A 
verdict was directed in favor of defendant, and plaintiff brings 
exceptions. 


C. A. SAYWARD, for Plaintiff. 
FREDERICK W. Brown, for Defendant. 


HAMMOND, J. 

This clause called the “standard guaranty to maintain 80 per 
cent insurance” is of recent origin, but it does not entirely super- 
sede the clause providing that the policy shall be void in-case of 
additional insurance without the consent of the company. The 
two clauses are not necessarily inconsistent, and, to a certain ex- 
tent at least, can stand together; each having its due scope. As 
stated by Hammersly, J., in a similar case: “If, as the plaintiff 
claims, the adoption of the [guaranty] clause imposes on the in- 
sured an obligation to procure such additional insurance as may 
be necessary to keep the total amount of insurance equal to 80 per 
cent of the changing actual value of the property covered by the 


*% Decision rendered, Jan. 5, 1906. 
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policy, and therefore impliedly gives permission to procure, or 
waives the provision against, such insurance, it must follow that 
such permission or waiver is limited by the necessity from which 
it is implied:” Cutler vs. Royal Ins. Co., 70 Conn., 566, 572. 
See, also, Allen vs. Germania American Ins. Co., 123 N. Y., 6. 
In the present case the additional insurance carried the total 
insurance to a sum greater than the entire value of the property. 
Applying the principle above stated, the result is that this policy 
was avoided by such additional insurance. In so far as the cases 
of Pool vs. Milwaukee Mechanics’ Ins. Co. (g1 Wis., 530), and 
Catoosa Springs vs. Linch (18 Misc. Rep., 210), cited by the 
plaintiff, are inconsistent with this view, we cannot follow them. 

The ruling requested was properly refused. Exceptions over- 
ruled. 


SUPREME COURT OF NEW HAMPSHIRE. 


DAVIS 
v8. 


UNITED STATES HEALTH & ACCIDENT CO.* 


A policy provision that no action should be maintainable until three 
months after proofs of loss must be filed is binding, and a waiver of 
the provision requiring such filing does not affect it. 


Transferred from Superior Court. Action by James A. Davis 
against the United States Health & Accident Company. From a 
judgment of non-suit, plaintiff excepted. 

No proof of loss was given to the defendant as required in the 
policy, but the plaintiff claimed the defendant waived the right 
to insist upon a formal proof. It was provided in the policy 
that “no action at law shall be maintainable before three months 
or after six months from the date on which this policy requires 
proof of loss to be filed.” The action was begun within three 
months of that time. The defendant’s motion for a non-suit was 
granted, and the plaintiff excepted. 


Davip W. PERKINS, for Plaintiff. 
Joun O'NEILL, for Defendant. 


* Decision rendered, Dec. 5, 1905. 
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WALKER, J. 

In Tasker vs. Ins. Co. (58 N. H., 469) it was held that a condi- 
tion in a policy of fire insurance’that no recovery shall be had 
unless suit is brought within a given time is valid at common 
law: Id., 59 N. H., 438, 445. Although the Legislature has to 
some extent modified or changed this common-law rule with ref- 
erence to suits upon policies of fire insurance (Laws 1879, p. 336, 
c. 13; Pub. St., 1901, c. 170, § 18; Franklin vs. Ins. Co., 70 N, 
H., 251, 257, 47 Atl., 91), it is not claimed that the parties to a 
contract of indemnity against sickness could not bind themselves 
by a stipulation limiting the time before which or after which an 
action might be begun for the recovery of the benefit (Dwyer vs, 
Ins. Co., 72 N. H., 572, 573, 58 Atl., 502). As it was competent 
for the parties to so agree, and as there is no suggestion of fraud 
practiced by the defendant to induce the plaintiff to enter into the 
contract, he became bound thereby. Nor, if it is assumed that 
the defendant waived the provision requiring formal proof of 
loss, can it be inferred that it also waived the provision protect- 
ing itself from an action at law for three months from the time 
when the proofs should be filed under the terms of the contract. 
The policy provided a definite time when the proof should be 
filed, and the fact that it was not filed at that time had no neces- 
sary effect upon the limitation of time for the bringing of a suit. 
The waiver of one condition does not involve the waiver of the 
other. As the plaintiff had voluntarily agreed not to sue the de- 
fendant at the time this action was begun, and as the restriction 
of his right in this respect does not appear to be frivolous, but 
may be a matter of some importance to the defendant, no error 
appears in the order for a non-suit. 

Exception overruled. 

Young, J., dissented. The others concurred. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—CERTIFICATES—MEMBERSHIP. 


In the case of Arrison et al. vs. Supreme Council of Mystic 
Toilers, decided by the Supreme Court of lowa, January 11, 1906, 
it was held that a fake health certificate furnished by a member 
did not affect the rights of his beneficiary. The date of a cer- 
tificate does not determine the time of becoming a member where 
certain rites and formularies are required by the constitution and 
by-laws in order to constitute a member. 


SouND HEALTH—WAIVER BY AGENT, 


In the case of Metropolitan Life Insurance Company vs. Wil- 
lis, decided by the Appellate Court of Indiana, January 3, 1906, 
the policy provided that it should be void unless the insured was 
in sound health on the date of its delivery. It was held that where 
the insured was adjudged insane between the date of application 
and that of the delivery of the policy, the policy was avoided. 
But the reception of nearly one hundred weekly payments from 
his wife by the collecting agent, after being informed that the in- 
sured was insane and in an asylum, and his assurance to her, in 
response to her inquiry, that many claims had been paid on 
parties who died in an asylum and that she was not responsible 
for what happened after the policy had been written up, was a 
Waiver of the forfeiture. 


A waiver of the professional secrecy on the part of the phy- 
sician in the application is valid as against the insured and those 
claiming under him as against the statute of evidence rendering 
such information inviolate. 
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BENEVOLENT SOCIETY—CHANGE OF By-LAWS—SUICIDE. 


In the case of Lange et al. vs. Royal Highlanders, decided by 
the Supreme Court of Nebraska, December 6, 1905, the follow- 
ing syllabus was furnished by the court :— 


Where a member of a fraternal benefit association agrees to 
be bound by subsequently enacted by-laws, such contract will 
be upheld, when the subsequently enacted by-laws are reason- 
able in their nature and legally enacted. 

A subsequent by-law legally enacted, providing for the for- 
feiture of a fraternal benefit certificate when the death of the 
member is occasioned by suicide, whether sane or insane, is a 
reasonable by-law, and will be upheld. 

A subsequent by-law providing for a forfeiture will be 
strictly construed against the association, and, if passed in 
contravention of the provisions of the statute governing such 
associations, it will be held void and of no effect. 

When the exercise of corporate power has been regulated by 
statute, the corporation cannot, by its by-laws or resolutions, 
change the mode of the exercise of this power. 

A fraternal benefit association must have a representative 
form of government. This requires that the directors or other 
officers who have charge and control of the property and busi- 
ness of the society and the management of its affairs shall be 
chosen by the membership thereof: State vs. Bankers’ Union 
of the World (Neb.), followed and approved. 

An attack on an illegal by-law of a fraternal benefit associa- 
tion is not a collateral attack on the right of the society to do 
business. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


AMANDA M. 8. WHITFIELD, Plaintiff 


in Error. 
vs. 


ETNA LIFE INS. CO., Defendant in Er- 


ror.* 


Sec. 7806 Rev. St. Mo., 1899, which provides: “In all suits upon policies 
of insurance on life hereafter issued by any company doing business 
in this state, to a citizen of this state, it shall be no defense that the 
insured committed suicide, unless it shall be shown to the satisfaction 
of the court or jury trying the cause, that the insured contemplated 
suicide at the time he made his application for the policy, and any 
stipulation in the policy to the contrary shall be void”, being in dero- 
gation of the commen law, in restraint of the freedom of contract and 
subversive of sound morality, should receive a restrictive rather than 
an expansive construction, and when so construed it prevents the 
suicide of an insured, whether sane or insane, from avoiding his in- 
surance, either by operation of law or by stipulation of the parties, un- 
less the act was contemplated by him at the time of making application 
for the policy, but it does not take from the parties the right to con- 
tract respecting the classification of risks and the amount of insurance 
which shall be provided for each, so long as they do not substantially 
eliminate suicide from the risks covered by any policy to which the 
statute is applicable. 


In error to the Circuit Court of the United States for the West- 
ern District of Missouri. 
Before Van Devanter and Hook, C. JJ., and Lochren, D. J. 


Statement of the case by VAN DEVANTER, C. J. 


On the 3d day of November, 1900, the Attna Life Insurance 
Company, a corporation created under the laws of Connecticut 
and doing business in the state of Missouri, issued in the latter 
state to James Whitfield, a citizen of that state, a policy of acci- 
dent insurance, the material portions of which are as follows :— 


Twentieth Century Combination. 

Principal Sumy$5,000. Accident Policy. Premium $6.25. 

The tna Life Insurance Company of Hartford, Conn., in 
consideration of the warranties made in the application for this 
insurance and of the sum of six 25/100 dollars, does hereby in- 
sure James Whitfield of the town of Kansas City, county of 
Jackson, state of Missouri, under classification Preferred, being 
a sporting editor K.C. Star by occupation, for the term of three 
months from the 29th day of November, 1900 (commencing 


* Opinion filed, March 7, 1906. Syllabus by the Court. 
VoL. XXXV.-—21. 
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and ending at 12 o’clock noon, standard time) in the sum of 
twenty-five no/too dollars per week indemnity against loss of 
time resulting from bodily injuries effected, during the term 
of this insurance, through external, violent and accidental 
means, which shall independently of all other causes immedi- 
ately, continuously and wholly disable him from prosecuting 
any and every kind of business pertaining to his occupation, 
above stated; or if such injuries shall not wholly disable the 
insured, as above, but shall unmediately, continuously and 
wholly disable him from the performance of one or more im- 
portant daily duties pertaining to his occupation, or if, followed 
by a period of total-disability resulting from such injuries, he 
shall be in like manner partially disabled, the company will pay 
two-fifths of the weekly indemnity herein provided for total 
disability for the period of such partial disability, but not for 
more than twenty-six consecutive weeks of partial disability, 
nor will payments be made for total disability or total and par- 
tial disability combined exceeding in amount the principal sum 


insured by this policy as stated in clause “E,”, * * 
a. If such injuries alone result within ninety days in loss by 
removal of both hands at or above the wrists, or both feet at or 
above the ankles, or one hand and one foot at those places, or 
the irrecoverable loss of the entire sight of both eyes, then the 
insured shall be paid the full principal sum, insured in lieu of 
weekly indemnity as herein provided, and this policy shall 
thereupon cease and be surrendered to the company. 

b. If such injuries alone result within ninety days in loss by 
removal of right hand at or above the wrist, or either leg at or 
above the knee the insured shall be paid one-half the principal 
sum insured in lieu of weekly indemnity as herein provided, 
and this policy shall cease and be surrendered to the company. 

c. If such injuries alone result within ninety days in loss by 
removal of the left hand at or above the wrist, or either foot at 
or above the ankle, the insured shall be paid one-fifth the prin- 
cipal sum insured in lieu of weekly indemnity as herein pro- 
vided, and this policy shall cease and be surrendered to the 
company. 

d. If such injuries alone result within ninety days in the ir- 
recoverable loss of the entire sight of one eye, the insured shall 
be paid one-eighth the principal sum insured in lieu of weckly 
indemnity as herein provided. 

e. If death results solely from such injuries within ninety 
days, the said company will pay the principal sum of five thou- 
sand no/i1co dollars to Amanda M. S. Whitfield, his wife, if 
living; and in the event of the death of the said beneficiary 
before the death of the insured, to the executors, adminis- 
trators or assigns of the insured. 

f. If injuries are sustained by means as aforesaid, (1) while 
the insured is riding as a passenger in or on any public pas- 
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senger conveyance, using steam, compressed air, gasoline, 
cable or electricity as a motive power, or (2) while riding in a 
regular passenger elevator, or (3) while riding a bicycle (not in 
a race for prize or purse, concerning which risk, see condition 
two), or (4) in consequence of the burning of a building in 
which the insured shall be at the commencement of the fire, 
the amount to be paid shall be double the sum specified in the 
clause under which claim is made, subject to all the conditions 
of this policy. 

This policy is issued and accepted subject to the following 
conditions:— * * * 

2. lf the insured is * accidentally injured while rid- 
ing a bicycle in a race for prize or purse, the amounts payable 
will be one-third of the double benefits provided by clause “f” 
hereof. 

; * * Clause “f” above shall not apply to accidents 
happening while the insured is boarding or alighting from a 
street car. 

4. In the event of death, loss of limb or sight, or disability 
due to sunstroke or freezing; or due to unnecessary exposure 
to obvious risk or injury or obvious danger; or due to contact 
with poisonous substances other than to the septic poisoning 
of wounds accidentally inflicted; or due to hernia, the result 
of an accident happening subsequent to the issue of this policy ; 
or in event of death following bodily injuries of which there 
existed no external or visible mark upon the body of contu- 
sion or wound sufficient to cause death (accidental drowning 
only excepted), and an autopsy showed that such injuries con- 
tributed materially to the death of insured, then in all such 
cases referred to in this paragraph, the limit of this company’s 
liability shall be one-fifth the amount otherwise payable under 
this policy, anything to the contrary in this policy notwith- 
standing. 

5. In event of death, loss of limb or sight, or disability due to 
injuries intentionally inflicted upon the insured by any other 
person (except assaults committed for the sole purpose of bur- 
glary or robbery), whether such other person be sane or in- 
sane, or under the influence of intoxicants or not; or due to 
injuries received while fighting or in a riot; or due to injuries 
intentionally inflicted upon the insured by himself; or due to 
suicide, sane or insane; or due to the taking of poison, volun- 
tarily or involuntarily, or the inhaling of any gas or vapor; or 
due to injuries received while under the influence of intoxicants 
or narcotics, then in all such cases referred to in this para- 
graph, the limit of the company’s liability shall be one-tenth 
the amount otherwise payable under this policy, anything to 
the contrary in this policy notwithstanding. 


By the regular payment of quarterly premiums in advance the 
policy was continued in force until and including the 7th day of 


* 
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April, 1902, when the insured died from bodily injuries caused 
by a pistol shot intentionally fired by himself for the purpose of 
thereby taking his own life, the death being due to suicide, 
Amanda M. S$. Whitfield, the beneficiary in the event of death, 
gave due notice and made due proofs of the death and demanded 
payment of the policy. The company tendered to her $500 as 
the amount stipulated to be paid in the event of death by suicide, 
but she refused to accept that sum and brought an action upon 
the policy. The trial was to the court, under a written stipulation 
waiving a jury, and resulted in a special finding of the facts here 
stated, upon which judgment was given for the plaintiff in the 
sum of $500: 125 Fed., 269. She sought to recover $5,000, and 
in furtherance of that claim prosecutes this writ of error. 


FRANK HAGERMAN, for Plaintiff in Error. 

JAMEs C. Jones (Lon O. Hocker, L. C. Boyle, W. F. Guthrie, 
L. F. Davison and C. G. B. Drummond, were with him on the 
brief), for Defendant in Error. 


VAN DEVANTER, C. J. (after stating the case). 

The only question arising upon this record is, whether the 
court failed to give proper effect to the statute of Missouri which 
provides :— 

In all suits upon policies of insurance on life hereafter issued 
by any company doing business in this state, to a citizen of this 
state, it shall be no defense that the insured committed suicide, 
unless it shall be shown to the satisfaction of the court or jury 
trying the cause, that the insured contemplated suicide at the 
time he made his application for the policy, and any stipula- 
tion in the policy to the contrary shall be void.—[Rev. St., 
1899, Sec. 78096. 

As the policy was issued and delivered in Missouri to one of 
her citizens by a company doing business in that state, there can 
be no question but that effect must be given to the statute, if it 
is applicable to a policy, like the one here sued upon, which in- 
sures against death resulting solely from injuries effected through 
external, violent and accidental means; and that it is applicable 
to such a policy is determined in Logan vs. Fidelity & Casualty 
Co., 146 Mo., 114. But that our reference to that cause may not 
be misunderstood, it may be properly observed that we do not 
understand it as holding that, by reason of the statute, every 
policy of insurance on life, issued by a company doing business in 
Missouri to a citizen of that state, covers death by suicide irre- 
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spective of the scope or character of the policy. To illustrate, we 
do not understand it as holding that the effect of the statute is, 
that an insurance against death resulting from a particular dis- 
ease or from the hazards of a particular employment or mode of 
travel is also an insurance against death by suicide. Rightly 
considered, the holding in this respect is nothing more than that 
the statute is applicable to insurance against loss of life by ex- 
ternal, violent and accidental means because this, as was held in 
Accident Ins. Co. vs. Crandal (120 U. S., 527, 533, 534) includes 
suicide by one who is insane. That this is so is shown, as we 
think, by the court’s statement (p. 120) of the sole question pre- 
sented for decision; viz. :— 

“Ts suicide in this state a valid defense to an action upon a 
policy of insurance issued by an accident insurance company, 
containing provisions such as the one in controversy, where it is 
not shown that the insured contemplated suicide at the time he 
made his application for the policy (and it being admitted that the 
assured afterward came to his death from external, violent and 
accidental means) ?” 

And by that portion of the opinion (p. 123) in which it is said: 

“When a policy covers loss of life from external, violent and 
accidental means alone, why is it not insurance on life? Such a 
provision incorporated in a general life insurance policy admit- 
tedly would be insurance on life, then why less insurance on life 
because not coupled with provisions covering loss of life from 
unusual or natural causes as well? If one holds a general life 
policy and an accident policy, and is killed by lightning or com- 
mits suicide, so that he may be said to have died by accidental 
means, both the companies should pay, and the stipulation 
against liability in the event of suicide in the policies should be no 
more a defense against the suit upon the accident policy, provid- 
ing against death from accidental cause, than against the policy 
which goes further and covers death from other causes as well.” 

But the question arising upon this record is not solved by as- 
certaining that the statute is applicable to the policy sued upon. 
It must also be ascertained whether apart from the qualifying 
clause, the efiect of the statute is to prevent the suicide of an in- 
sured from operating as an avoidance of his insurance, either by 
operation of law or by reason of some stipulation in the policy; 
or whether it goes further and prevents all discrimination against 
suicide as a risk. If the latter be the correct view, as is asserted 
by the plaintiff, it follows logically that in a policy where the risks 
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are classified and a distinct amount of insurance is provided for 
each class, suicide must be included among the risks for which 
the highest amount of insurance is provided, although the insured 
may not care to pay the cost of providing so much insurance for 
that risk or may deem it prudent to provide a larger amount of 
insurance for other risks. Either this is so or the parties are left 
free to contract respecting the classification of the risks and the 
amount of insurance which shall be provided for each, so long as 
they do not indirectly but substantially make suicide a defense to 
an action upon the policy. 

We think there are insuperable objections to the plaintiff's 
contention. 

The statute abrogates a common law defense and puts a re- 
straint upon the freedom of contract. This alone indicates that 
it should receive a restrictive rather than an expansive construc- 
tion: Brown vs. Barry, 3 Dall., 365, 367; McCool vs. Smith, 1 
Black, 459, 470: Shaw vs. Railroad Co., tor U. S., 557, 565; 
Baltimore, etc., Ry. Co. vs. Voigt, 176 U. S., 498, 505; Prescott, 
etc., Co. vs. Atchison, etc., Co., 73 Fed., 438; Barry vs. Snowden, 
106 Fed., 571; Smith vs. Spooner, 3 Pick., 229. But the occasion 
for avoiding an expansive construction is more apparent when it 
is considered that the statute makes the willful self-destruction 
of the insured whilst sane an insurable risk, and that the restraint 
which it puts upon the right of the parties to contract according 
to their own judgment applies to that risk as well as to the risk 
of the insured dying by his own hand whilst insane: Knights 
Templars, etc., Co., vs. Jarman, 44 C. C. A., 93, 104 Fed., 638; 
S. C., 187 U. S., 197. Of insurance against the insured’s suicide 
whilst sane, it is said in Ritter vs. Mutual Life Ins. Co. (169 U. S., 
139, 154), in connection with an extended consideration of the 
authorities :— 

“When the policy is silent as to suicide, it is to be taken that 
the subject of the insurance, that is, the life of the assured, shall 
not be intentionally and directly, with whatever motive, destroyed 
by him when in sound mind. To hold otherwise is to say that 
the occurrence of the event upon the happening of which the 
company undertook to pay, was intended to be left to his option. 
That view is against the very essence of the contract. 

“There is another consideration supporting the contention that 
death intentionally caused by the act of the assured when in 
sound mind—the policy being silent as to suicide—is not to be 
deemed to have been within the contemplation of the parties; 
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that is, that a different view would attribute to them a purpose to 
make a contract that could not be enforced without injury to the 
public. A contract, the tendency of which is to endanger the 
public interests or injuriously affect the public good, or which is 
subversive of sound morality, ought never to receive the sanc- 
tion of a court of justice or be made the foundation of its judg- 
ment. If, therefore, a policy—taken out by the person whose life 
is insured, and in which the sum named is made payable to him- 
self, his executors, administrators or assigns—expressly pro- 
vided for the payment of the sum stipulated when or if the as- 
sured, in sound mind, took his own life the contract, even if not 
prohibited by statute, would be held to be against public policy, 
in that it tempted or encouraged the assured to commit suicide 
in order to make provision for those dependent upon him, or to 
whom he was indebted.” 

It hardly needs statement that a thing which is inherently sub- 
versive of sound morality is none the less so because sanctioned 
by statute, and yet if the statute violates no constitutional 
provision or principle effect must be given to it and the responsi- 
bility for its enactment and consequences must rest with the 
Legislature. Courts, however, always avoid a construction 
which will render a statute subversive of sound morality, unjust 
or absurd, if a more sensible construction can be given to it; and, 
if its terms be such that it must unavoidably lead to evil, unjust 
or absurd consequences, the courts give to it such effect only as 
is necessarily required by the clear import of its language. This 
is not rejecting or revising the action of the Legislature but ef- 
fectuating what is reasonably and conclusively presumed to be its 
real intent: United States vs. Kirby, 7 Wall., 482; Holy Trinity 
Church vs. United States, 143 U. S., 457, 459, 461; Lau Ow Bew 
vs. United States, 144 U. S., 47, 59; In re Chapman, 166 U. S., 
661, 667; Knowlton vs. Moore, 178 U. &., 41, 77; Knights 
Templars, ete., Co. vs. Jarman, 187 U. S., 197, 201; St. Louis, 
etc., Co. vs. Evans, etc.. Co., 85 Mo., 307, 329; State vs. Chyo 
Chiagk, 92 Mo., 395, 408; Verdin vs. City of St. Louis, 131 Mo., 
26, 163. And so it is to effectuate the true legislative intent that 
a statute in derogation of the common law or in restraint of the 
freedom of contract is held to make no change in the law which 
it does not fairly express. 

Applying these rules of interpretation to the present statute, 
we think that while it prevents the suicide of an insured, whether 
sane or insane, from avoiding his insurance, either by operation 
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of law or by stipulation of the parties, unless the act was contem- 
plated by him at the time of making application for the policy, it 
leaves the parties free to contract respecting the classification of 
the risks and the amount of insurance which shall be provided for 
each, so long as they do not by that means indirectly but sub- 
stantially make suicide a defense to an action upon the policy. 

The contention to the contrary is rested upon the declaration 
that “it shall be no defense that the insured committed suicide”, 
and is, that when a policy insures against death by one or more 
means in a specified amount and against death by suicide in a 
lesser amount, suicide is thereby made a partial defense to an ac- 
tion on the policy. We cannot assent to this view. To do so is 
to discard the rational and established rules of interpretation 
before stated. The statute does not say that the amount of in- 
surance provided for in the event of death by suicide shall not be 
less than is provided for when death results in some other way, 
nor that there shall be no discrimination of any kind against sui- 
cide as a risk. Nor is it an apt or natural way of expressing that 
thought to declare that it shall be no defense that the insured 
committed suicide, and that any stipulation to the contrary shall 
be void. In the absence of the statute an insured’s suicide whilst 
sane avoids his insurance, not partially but completely, and, un- 
der the qualifying clause of the statute, that is still the effect of 
such self-destruction, if it was contemplated by the insured at the 
time he made application for the policy. Thus the defense which 
the statute is primarily designed to abrogate, as also the one 
which it still sanctions, is a complete and not a partial one. More- 
over, we think it is altogether a mistaken use of the word defense 
to say that a policy which provides for insurance against death 
by one or more means in a specified amount and against death 
by another means in a lesser amount, makes death by the latter 
means a defense, partial or otherwise, to an action on the policy. 
On the contrary, such a policy accepts as a risk death by the lat- 
ter means, and in the event of its occurrence gives a right of ac- 
tion against the insurer. 

These considerations convince us that the statute does not 
abridge the freedom of contract further than to prevent the elimi- 
nation of suicide from the risks covered by any policy to which 
it is applicable. 

But it is said that if this be so the statute can be evaded and 
its purpose defeated by providing for the payment of some 
inconsiderable sum, such as one dollar, in the event of suicide. 
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We think otherwise. That would be an indirect but substantial 
elimination of suicide from the risks covered by the policy and 
would be as much within the inhibition of the statute as would be 
a stipulation directly declaring suicide to be a defense. We do 
not doubt that any policy falling within the operation of the 
statute must provide substantial insurance against suicide, but 
beyond this the freedom of contract is not affected. 

[t is also said that the courts of the state and this court have 
heretofore placed upon the statute a construction different from 
that given to it in this opinion, and the following cases are cited 
as sustaining the contention: Logan vs. Fidelity & Casualty. Co., 
146 Mo., 114; Knights Templars, etc., Co. vs. Berry, 1 C. C. A., 
561, 50 Fed., 511; Knights Templars, etc., Co. vs. Jarman, 44 
C.C. A., 93, 104 Fed., 638; Kellar vs. Travelers Ins. Co., 58 Mo. 
App., 557. The first three contain no statement, discussion or 
decision of the question now under consideration. The policy 
sued upon in each attempted in terms or in effect to eliminate 
suicide from the risks covered by it and to provide that in the 
event of the death of the insured by that means the insurer would 
be liable only for the repayment of what it had received in the 
way of premiums or assessments. Thus, instead of accepting 
suicide as a risk, the policy attempted to make it a ground for 
completely avoiding the right to any insurance. It is doubtful 
whether the policy sued upon in the other case is properly dis- 
tinguishable from those just described, but, if it is, the case tends 
to sustain the plaintiff's contention, because it was there held by 
the St. Louis Court of Appeals, Judges Bond and Rombauer, 
that where a policy provides that the insurance in the event of 
the inSured’s suicide shall be less than when death results from 
other causes, it thereby makes suicide a partial defense to an 
action upon the policy and in that respect is violative of the stat- 
ute. We are unable to assent to that conclusion. The considera- 
tions before mentioned persuade us that it is clearly wrong, and 
as the St. Louis Court of Appeals while of high repute is not a 
court of last resort, whose decisions settle the law of the state, 
we must give effect to our own interpretation of the statute. 

Looking at the present policy, the material portions of which 
have been heretofore set forth, we find that it is headed “Principal 
sum $5,000.00”; that in the event of injury not resulting in death 
it provides for certain payments graduated according to the cir- 
cumstances, nature and extent of the injury, and that in the 
event of death it provides for the payment (a) of double the prin- 
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cipal sum when death results from injury sustained while the 
insured is riding as a passenger in or on any public passenger 
conveyance, etc., (b) of the principal sum when death results from 
injuries not otherwise classified, (c) of two-thirds of the princi- 
pal sum when death results from injury sustained while riding a 
bicycle in a race for prize or purse, (d) of one-fifth of the princi- 
pal sum when death is due to sun-stroke, freezing, unnecessary 
exposure to obvious risks of injury, etc., (e) of one-tenth of the 
principal sum when death is due to injuries intentionally inflicted 
upon the insured by another or is due to suicide, sane or insane, 
etc. The classification of the several risks appears to be rational 
and honest, and the amount of insurance provided for the class 
which includes suicide is five hundred dollars, a very substantial 
sum when compared with six dollars and twenty-five cents, the 
premium paid. Considered in its entirety, the policy precludes 
any suggestion of a purpose to evade the statute. 

The plaintiff places some reliance upon the particular language 
in which the parties have expressed their engagements and points 
out that one paragraph of the policy is so framed that, if not 
otherwise restrained, it creates a liability on the part of the in- 
surer in the sum of five thousand dollars in the event of the death 
of the insured by any means covered by the policy, and that an- 
other paragraph is so framed that it reduces the liability to five 
hundred dollars in the event of death by suicide. This it is said 
indicates a purpose to make suicide a defense, to the extent of 
forty-five hundred dollars, to an action on the policy. There are 
two answers to this. One is, that the paragraph first named is 
not the whole policy, but only part of it, and that an action insti- 
tuted to enforce that paragraph, regardless of the proper effect 
thereon of other paragraphs, would not in truth be an action on 
the policy but an inadmissible action on an inseparable portion 
of it. The other is, that as it was consistent with the statute for 
the parties to enter into an engagement whereby the amount of 
insurance provided for in the event of suicide was less than the 
amount provided for in the event of death by other means, it is 
immaterial in what particular language they have expressed that 
engagement. 

Our conclusion is that the judgment was right and it is affirmed. 
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SUPREME COURT UF MINNESOTA. 


KELLY ET AL. 
vs. 
CITIZENS’ MUT. FIRE ASS’N.* 


A fire insurance policy for $1,506 on a stock of merchandise, when de- 
livered to the assured, contained the usual clause in the printed por- 
tion that it would become void “if the assured now has or shall here- 
after make any other insurance on the said property without the 
consent of the company”. There was also attached to the policy a 
rider, as follows: “$1,500.00 total concurrent insurance (including 
this policy) consented to on merchandise.” In an action by the 
assured to reform the policy to make it conform to the agreement 
that other insurance was to be permitted, and to enforce payment, a 
fire having occurred, held, that the provisions of the policy with ref- 
erence to other insurance were ambiguous, and in the absence of 
fraud or laches the policy was subject to reformation and enforcement, 
in a proper action. 

The evidence was sufficient to support the finding that the actual contract 
was to permit other concurrent insurance, 

A soliciting agent, with authority to take applications for insurance and 
submit them to the company, and who is intrusted by the company 
with a policy to be delivered to the assured, is the representative of 
his principal in all matters naturally connected with and incidental 
to procuring the application; and if during such negotiations, and 
prior to the delivery of the policy, such agent is informed that other 
insurance is carried by the assured, the company is bound by such 
knowledge. 


Appeal from District Court, Scott County. Action by John 
F. Kelly and Norman Fetter, as trustees, against the Citizens’ 
Mutual Fire Association. Judgment for plaintiffs. From an 
order denying a new trial, defendant appeals. 


S. B. Wiison, for Appellant. 
HARRIS RICHARDSON, HAROLD C. KERR, and H. J. PEcK, 
for Respondents. 


LEwIs, J. 

Appellant company had its headquarters at the city of Man- 
kato, and July 31, 1902, Mr. Southworth, their agent at Shako- 
pee, solicited insurance from Mr. Grafenstadt, a local merchant, 
upon his stock of goods. A policy for $1,500 was written and 
delivered, good for one year from August 1, 1902. In July, 1903, 
the policy, being about to expire, was renewed for one year upon 
application by the agent. After the policy was delivered and 
"# Decision rendered, Deo. 22, 1905. Syllabus by the Court. SCS 
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went into effect a fire occurred which totally destroyed the prop- 
erty, and respondents were appointed trustees of Mr. Grafen- 
stadt, and brought this action for the purpose of reforming the 
policy to make it comply with the actual contract with reference 
to permission for concurrent insurance, and to enforce payment. 
The policy was of the standard form and contained the usual pro- 
vision that it should be void 

If the assured now has or shall hereafter make any other in- 

surance on the said property without the assent of the com- 

pany. 

At the time the agent received the new policy from the com- 
pany there was attached to it a rider, dated July 26, 1903, which 
contained a description of the property insured, the amount of 
insurance, and the following clause :— 

$1,500.00 total concurrent insurance (including this policy) 
consented to on merchandise. 

The agent took the policy to the store of the insured for the 
purpose of delivering it to Grafenstadt, and while there, but be- 
fore the policy was delivered, he was informed by Mr. Grafen- 
stadt that the same property was already insured with other com- 
panies to the amount of $6,000. The policy here involved was 
then delivered by the agent and upon the trial the court found 
that the contract between the parties was that concurrent insur- 
ance was to be permitted, reformed the policy accordingly, and 
ordered judgment for the full amount thereof. The question of 
waiver by the agent of the contract provisions has been argued, 
but is not involved. If the contract was as claimed by respond- 
ents, nothing was waived. 

1. That an action may be brought to reform a writing so as to 
make it conform to the actual contract is elementary, and noth- 
ing appears in this case to prevent the application of the remedy. 
Appellant claimed the policy was definite and prohibited other 
insurance. The rider was in printed form, with the exception of 
the figures “$1,500.00”, which were written in. Had those figures 
not been inserted, concurrent insurance would have been per- 
mitted, and it is claimed by the assured that they were written in 
by mistake. On its face, then, the contract could hardly be said 
to express the agreement as the assured claimed it to be. 

2. With the exception of the policy itself, the evidence was 
exceedingly meager. The stock of goods insured amounted to 
about $14,000. The court was entitled to consider the proba- 
bility as to what a prudent merchant would do under the circum- 
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stances—whether he would not be likely to carry more than 
$1,500 insurance. The agent had solicited the original policy, 
knew the value of the stock insured, and, if he did not know be- 
fore, was informed, prior to the delivery of the policy, that the 
sum of $6,000 additional insurance was carried in other compa- 
nies. The agent testified that he knew the insured carried other 
insurance, but made no explanation of why he had delivered the 
policy with the inconsistent rider. If it had been the intention 
not to permit other insurance, a more natural way of indicating 
such fact would have been to strike out the provision, or leave 
the blank space unchanged; but, instead of so doing, some one 
at the company’s office wrote in the figures “$1,500.00”. The 
amount of the policy being $1,500, technically the permit was ex- 
ecuted before it left the office. It was a fair inference, under such 
conditions, that the blank space had been filled in by mistake, and 
the evidence was sufficient to justify the finding of the court. 

3. The attempt was made on the part of the company to show 
that the agent was merely a solicityg agent, with limited power, 
and that his knowledge of the fact that there was other insurance 
at the time he delivered the policy did not bind the company. At 
the trial it was shown that E. and W. N. Southworth were co- 
partners, conducting a law and insurance business at Shakopee; 
that their duties with respect to this company were to solici 
insurance and forward applications to the home office, where 
such applications were passed on, and, if approved, the policies 
were written. It is not necessary at this time to determine to 
what extent such an agent is endowed with authority to bind his 
principal, under Section 25, c. 175, p. 401, Laws 1895; but so 
far as this case is concerned there can be no question. The agent 
was the medium through which the company communicated with 
the insured. To ascertain the nature of the insurance wanted 
was a part of his duties as a soliciting agent, with authority to 
make applications. Such is the rule in this state. In the case oi 
Brandup vs. St. Paul Fire & Marine Ins. Co. (27 Minn., 393) it 
was held that the company was chargeable with the agent’s 
knowledge of insurance in another company, and that by deliv- 
ering its policy without indorsing its consent to other insurance 
it waived a condition in the policy avoiding it for such cause. It 
was also held in that case that the insured had a right to assume 
that when the policy was received by him it was such a one as he 
had made application for, and that the company had waived all 
conditions in the policy apparently inconsistent with his right 
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to procure other insurance; stress being laid upon the fact that 
the company had intrusted its agent with the delivery of the 
policy. This case was followed in First Nat. Bank vs. Am. Cen- 
tral Ins. Co. (58 Minn., 492), and Quigley vs. St. Paul Title Ins. 
& Trust Co., 60 Minn., 275. 

The conclusions of the court were justified by the evidence, 
and cannot be disturbed upon any of the questions of fact sub- 
mitted, and we find no errors in any of the rulings. 

Order affirmed. 


SUPREME COURT OF WISCONSIN. 


HUBER 
vs. 
MARTIN ET AL.* 


A mutual insurance corporation having a charter provision to the effect 
that a membership therein could only be created by accepting from 
it a policy of insurance and continue only till the end of the policy 
period, did business for a considerable period of time accumulating 
a large surplus. A law was then enacted authorizing a reincorpora- 
tion under the general law for the creation of insurance corporations, 
with the consent of two-thirds of existing policyholders representing 
at least one-half the outstanding insurance, the reorganized concern 
to be the owner of the property of the superseded company for its use 
in the conduct of its business. The act provided that any existing 
policyholder of such a mutual company, in case of its being super- 
seded, should be entitled at his option to take stock in the new com- 
pany to the extent of such part of the total stock as the amount 
paid by him on his policy bore to the total amount of risks in 
force, or to receive such proportion of the surplus as the com- 
pany’s actuary might deem equitable, that being coupled with a 
provision that all the property of the superseded company should 
become that of the new concern, as aforesaid, no part to be divided 
among the members thereof. The legislative basis of reorganization, 
in form, contemplated the possibility of members of the superseded 
company at a specified time, in the aggregate, securing a small per- 
centage only of the stock in the new concern or of the surplus afore- 
said, and of existing and past policyholders of the mutual company, 
in the aggregate, obtaining not to exceed one-third of such surplus 
of stock. A reorganization occurred in form under such law as to the 
corporation in question, plaintiff and others not consenting. 

Under the charter of a mutual insurance company providing, in effect, 
that one can become a member only by taking out a policy of insur- 
ance and that the membership can survive only to the end of the 
policy period upon which it is based, no one can rightly be treated as 
a member for any purpose at any time unless he then holds an un- 
expired policy of insurance. 





* Decision rendered, Jan. 30, 1906. Syllabus by the Judge. 
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If the charter of a mutual insurance company contains no provision on 
the subject, membership commences only with the taking out of a 
policy and lasts only for the policy period. 


regards rights and remedies the policyholders in a mutual insurance 
company are stockholders therein the same as owners ot stock in 
a stock corporation, there being no charter provision to the contrary. 


The interests of policyholders in a mutual insurance company are two 
fold, they are both insurers and insured. In respect to the former 
they are entitled to share in the losses and profits of the business on 
the basis of a partnership, except so far as the charter or policy con- 
tract provides otherwise. 


The title to the property of a mutual insurance corporation is in the com- 
pany, but the equitable interests therein are vested in the members 
the same as in case of a stock corporation. While the corporation 
owns the property the members own the corporation. 

It is competent for a mutual insurance corporation, there being no limita- 
tion in its charter to the contrary, to make rates for insurance with a 
view of probably creating a surplus and of subsequently distributing 
the same to members so far as experience shall show that the same 
is not needed in the business. 

In case of a distribution of the surplus of a mutual insurance company 
or of its other assets, there being no charter provision to the con- 
trary, existing policyholders and such only are the legitimate dis- 
tributees. In the aggregate, they are entitled to the whole. 

The Legislature may alter or amend the charter of a corporation but can- 
not legitimately appropriate its property without the consent of all of 
its members, either to its own use or that of a private party, though 
such party be a successor corporation, in the absence of some au- 
thorization to the contrary in the charter originally. 


For all except corporate purposes, the property of a mutual insurance 
company, the same as that of any other corporation, belongs to its 
members whether they are stockholders in the technical sense or in 
the broader one which includes policyholders in such a company. 


The property of a mutual insurance company and the equitable property 
rights of its members are within the guarantees of the state Constitu- 
tion as regards the inhibition against laws impairing the obligation of 
contracts, and the inhibition of the national Constitution as regards 


the equal protection of the laws and deprivation of property without 
due process of law. 


A law enacted during the life of a mutual insurance company providing 
for the distribution of its assets or a bestowal thereof upon another 
without consent of all of its members, no authority in that regard be- 
ing contained in the charter of such company, offends against the 
constitutional limitations referred to. 

Any member of a mutual insurance company suing for himself and others 
similarly interested, may invoke equity jurisdiction to redress or 
prevent any wrong injuriously affecting the property rights of the 
corporation, when its officers will not move appropriately to that end. 

The supposed common-law rule, that upon the termination of a corpora- 
tion its debts become extinguished, its realty reverts to the grantors 
and its personal property goes to the sovereign, if it ever existed in 
fact, is wholly obsolete, except as to purely public corporations. 

In case of a scheme of legislation for a particular purpose, created by the 
enactment of a law specially referring to the subject, and to other laws 
required for a complete plan, if the special enactment is the inducing 
provision and is unconstitutional, the whole is inefficient. The matter 
is governed by the rule, that where part of a law is unconstitutional 


and was the inducement to the rest, which by itself would not have 
been enacted, the whole is void. 
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An unconstitutional act of the Legislature is not a sufficient basis for a 
corporation de facto. That can exist only in case of a law under 
which it might have been created de jure. 


The law that corporate existence cannot be inquired into, except by judi- 
cial proceedings in the name of the state, does not apply to a pre- 
tended but not even a de facto corporation. 


In case of success, in form, of an attempt to reorganize a mutual insur- 
ance company on the stock plan under a law, in terms, authorizing it 
and the insurance business formerly carried on by the old company 
being continued ostensibly by the new creation, using the former's 
assets and good will, if the attempt is fruitless because of the enabling 
act being void such continued business is to be regarded as really 
that of the old corporation; as belonging to it. 


Appeal from Circuit Court, Washington County. Action by 
Ulrich Huber against Andrew Martin and others. From a judg- 
ment sustaining demurrers to the complaint, plaintiff appeals. 


Statement of facts by MARSHALL, J. 


Appeal from the Circuit Court for Washington County from 
an order sustaining demurrers to the complaint. The facts re- 
lied upon for a cause of action were these: The defendant Ger- 
mantown Farmers’ Mutual Insurance Company is a corporation 
created and existing under chapter 278, p. 421, of the Laws of 
Wisconsin, for the year 1854, and the defendant Germantown 
Insurance Company is a corporation existing under chapter 89, 
Rev. St., 1898 and chapter 229, p. 341, of the Laws of Wisconsin 
for the year 1903. The individual defendants are the officers and 
directors of the two corporations, Plaintiff is a policyholder of 
the first-named company, holding policy No. 67,198, dated Au- 
gust I, I901, and expiring by its terms August I, 1906, and by 
the law of 1854 mentioned he became a member thereof. Such 
company has, or did have before they were dissipated, as here- 
after stated, assets in excess of $211,375.76, which are really the 
property of its members. September 28, 1903, the individual de- 
fendants and others wrongfully conspired together and organized 
the Germantown Insurance Company, to the end that it might 
acquire the assets of the Germantown Farmers’ Mutual Insur- 
ance Company for the use and benefit of the former and the 
members of such conspiracy without the consent of the policy- 
holder members of the old organization, and the purpose of such 
conspiracy was accomplished, so far as creating the new organi- 
zation and putting its members in possession of such property. 
Such new organization has paid a small part of the assets wrong- 
fully acquired to members of the old company. Nearly all the 
stock of the new organization has been taken by the officers and 
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directors of the old company, they thereby wrongfully acquiring 
to themselves the large property aforesaid, which belonged to 
the old organization and its members, leaving said members no 
security for payment of their policies, except that assumed by 
the new organization. Plaintiff has been denied access to the 
books of the new organization on which account he is unable to 
state precisely the amount of unlawful gains which it secured by 
the wrongful acts aforesaid. This action is prosecuted on the 
behalf of plaintiff and all others similarly situated for the benefit 
of the Germantown Farmers’ Mutual Insurance Company, such 
company being made a defendant because its officers are the 
persons guilty of the mischief complained of, and insist that the 
new organization has absorbed the old one, leaving the latter 
incapacitated to maintain any action. 

Upon such facts plaintiff prayed for an accounting by the Ger- 
mantown Insurance Company and the individual defendants as 
to all their doings in the premises, and for restraint upon them as 
to appropriating the good will of the Germantown Farmers’ Mu- 
tual Insurance Company, or disposing of or injuring its assets, 
and for a receiver to take over the assets involved in the admin- 
istration, and for general relief. 

Separate demurrers were interposed to the complaint, first, for 
want of jurisdiction over the defendants or the subject of the ac- 
tion; second, for want of legal capacity to sue, in that plaintiff 
has no legal right to call in question the power of the defendant 
corporations of their officers to do any of the things mentioned 
in the complaint, and has no interest in the subject matter of the 
action; third, for misjoinder of causes of action; fourth, for in- 
sufficiency. The demurrers were sustained and plaintiff ap- 
pealed. 


Lewis & RoAcH (Quarles, Spence & Quarles, of Counsel), for 
Appellant. : 


SAWYER & SAWYER and S. S. BARNEY, for Respondents. 


MARSHALL, J. (after stating the facts). 
Counsel for the respective parties, as we view the complaint, 
in effect, take issue as to their rights on this state of facts: A 
purely mutual company was organized under a charter providing 
that policyholders only should be members thereof. It con- 
ducted its business for some fifty years. In that time it accu- 


mulated a surplus of over $200,000. At the time of the com- 
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mencement of the action and during the reorganization acts 
hereafter mentioned, plaintifi was a member of the company, 
The entire membership. at the tinie of such proceedings con- 
stituted but a small proportion of those who had joined the com- 
pany from the beginning. The Legislature, after the surplus was 
substantially as indicated, enacted a law in terms authorizing 
such a company to be turned into a stock corporation at the 
option of two-thirds of its existing policyholders representing 
not less than one-half of its outstanding insurance. It did not 
recognize such policyholders as having any greater several in- 
terests in the corporate property, or rights to participate in the 
taking of stock in the reorganized company than past policy- 
holders, or treat them as being the owners of the corporate prop- 
erty and business, or having any interest therein worthy of being 
sought after in the reorganization proceedings, or as a result 
thereof or policyholders, past and present, as having, in the ag- 
gregate, rights in such property equivalent to but a small pro- 
portion of the whole thereof, or of a character reasonably prob- 
able to be realized upon. The scheme in its entirety was such 
that its execution in any case would probably or necessarily re- 
sult in bestowing the net assets over liabilities of the company 
upon the new organization, and indirectly upon the promoters 
thereof as a mere gratuity. The officers of the Germantown 
Farmers’ Mutual Insurance Company became the promoters of 
the Germantown Insurance Company, as a reorganization of the 
former, for the purpose of enabling the new creation to acquire, 
directly, and themselves to acquire indirectly, without considera- 
tion, the surplus assets of the old company. They fully executed 
such purpose as regards acquiring actual possession of such 
property and using the same as that of the new company. The 
plaintiff and others similarly situated did not consent thereto. 
Counsel for respondents by their attitude in printed and oral 
arguments accepted the situation stated, affirming that the con- 
duct complained of is justifiable on principle and authority, that 
it is neither a wrong to appellant or to anyone else, of sufficient 
dignity at least to be a subject for judicial redress at his suit or 
that of any other party; that it is not even one of those wrongs 
from the standpoint of good morals, laying one liable to the con- 
demnation of his fellow men; and that, if it were otherwise as an 
original proposition, it is not a wrong under the circumstances 
by force of Legislative authorization within its legitimate field. 
Counsel for appellant as confidently assert the negative, main- 
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taining that the acts of the Legislature involved, and to which 
respondents point for their justification, is a clear usurpation,— 
is within the condemnatioh of the letter and spirit of the Consti- 
tution, state and national, and of elementary and judicial au- 
thority as well. 

The very statement of the position which must be maintained 
in order to defeat the complaint as insufficient to show any 
wrongdoing as regards the appellant of which he can be ju- 
dicially heard to complain in the manner attempted, or at all, at 
first sight, we must confess, so shocks the moral sense that one 
is inclined to enter upon a study of the subject with the impres- 
sion that no substantial basis can be found for it in the law. As 
a tule, one can rightly acquire property only by gift, inter partes 
or operation of law, or by finding or legitimate reduction to pos- 
session of things belonging to the people in the sovereign capa- 
city, or by estoppel or by adverse possession, or by creating it 
by one’s own energy, or that in connection with his private 
capital, or such and the capital of others legitimately secured, 
or by purchase. To obtain property in any other way one must 
needs pass beyond the boundary line between right and wrong, 
measured by legal standards. It is quite probable that there have 
been many excursions beyond that line, and many more beyond 
the line dividing right from wrong, tested by purely moral 
standards, in the administration of insurance trusts of different 
sorts,—some of the kind involved here and some having the stock 
feature of ownership,—the officers, or those connected with 
them, with their connivance or consent, or both, in various ways 
depleting the trust fund or using it for their private enrichment 
as never contemplated by the policyholders, or the organic acts 
of the corporate creation. Such occurrences, whether viewed in 
their moral or legal aspects, as regards facility for transferring 
trust property to the private use of its chosen guardians pale be- 
fore the possible happenings if the stated case must be stamped 
with judicial approval. In that contingency nothing stands in 
the way but the uncertain will of the Legislature, of the officers 
of our great mutual life insurance company, if they should be so 
inclined, so manipulating things as in time to reduce to their 
private ownership the great wealth constituting its surplus fund, 
and reducing to like ownership the good will of the insurance 
business itself, which has been built up by wise management and 
the patronage of the people through a period of more than half 
acentury. The very thought that such a result would be pos- 
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sible if the law is as contended for by respondents’ counsel, sug- 
gests the existence of such serious infirmity in our constitu- 
tional guarantees as regard property fights that one could not 
well conclude that they exist, except in the face of some unmis- 
takable demonstration. 

To give added emphasis to what has been said we will turn to 
chapter 229, p. 341, Laws 1903, under which respondents justify, 
showing that the result of executing the law in the case in ques- 
tion would prodtce all the dire results to the parties in interest 
above suggested. 

The company was organized in 1854. It had done business 
for forty-eight years at the time of the acts complained of. At 
the end of such period, as appears by the last public record, the 
amount of unexpired risks was $2,922,889. The amount paid 
for carrying such risks was $42,331.32. The length of the policy 
periods was about as follows: one-fourth one year, one-half two 
years and one-fourth five years. The total amount of premium 
assessments paid into the company’s treasury from its organiza- 
tion was $896,558.64. Assuming that the average rate for carry- 
ing risks for the entire period of the company’s existence was 
substantially the same as for the last five years thereof the total 
amount of risks from the beginning was approximately $63,334,- 
000, indicating that at the time of the attempted reorganization, 
the number of policyholders and the amount of risks then in force 
was to the total number of persons who became members of the 
company from the start, and the total amount of risks carried 
during the entire period, as one to twenty-two. The reorgani- 
zation act provided as follows: In Section 1:— 


Any mutual fire insurance corporation, organized under any 
law of this state 


Circumstanced as the one in question , 


May, with the consent in writing of two-thirds (2%) of the 
members of such corporation representing not less than one- 
half of its outstanding insurance, become a stock corporation, 
by proceeding in accordance with the provisions of the statutes 
of this state regulating the organization of stock fire insurance 
corporations. 

Sec. 2. Every member of such corporation on the date of 
said annual or special meeting shall be entitled to priority in 
subscribing to the capital stock of such corporation, for one 
month after the opening of the books of subscription, and in 
the proportion that the amount of cash premium paid in by 
such member, bears to the total amount of risks in force on the 
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date of said annual or special meeting; provided, that if any 
one of the past or present members shall not subscribe for 
stock, then the said corporation shall upon application, within 
ninety (90) days return to him his equitable proportion of the 
surplus of the company, to be computed by an actuary to be 
employed by the corporation for that purpose. 

Sec. 3. No part of the assets of such mutual fire insurance 
corporation shall be divided among the members thereof, but 
shall, after such reincorporation, become the property of such 
stock corporation, to be expended by it for the ordinary dis- 
bursements of the company, in carrying on its business, in- 
cluding the payment of losses incurred upon its policies; and 
all property of such mutual fire insurance corporation shall be 
transierred to such stock corporation, organized as aforesaid, 
in the manner provided by law. 

It will be observed that one month only was allowed after the 
opening of the books for subscriptions for stock in the new cor- 
poration for members of the old company to become subscribers. 
That contemplated that all persons who had become members of 
the company during the forty-eight years of its existence, and 
who were living, and the personal representatives or the heirs, 
wherever they might be, of those who were dead, should exercise 
the right afforded by the act to take stock in the corporation 
within the thirty days named. No provision, however, was made 
for any notice to the possible beneficiaries of the opening of such 
books, nor as to the amount of capital stock of the new corpora- 
tion. All that was left to the custodians of the property and busi- 
ness of the old concern, who presumably were to be, and who in 
fact became the promoters of the new organization. The com- 
plaint does not state what amount of stock was finally determined 
upon for the new organization. It could not have been less 
than $100,000, for that is the minimum fixed by the statute. It 
is safe to assume, probably, that it was fixed at that sum. So it 
appears by computation that every one of the existing policy- 
holders was afforded the opportunity, if he should desire and 
discovered his rights in time, to take stock to the amount, ap- 
proximately, of fifty cents for each $1,000, of insurance carried. 
The rate would be substantially the same as applied to all per- 
sons who became policyholders from the beginning. If all the 
existing policyholders improved the very uncertain and wholly 
valueless opportunity to take stock, it would exhaust about 
$1,500, thereof. If all those possessing membership rights at any 
time during the existence of the company improved the oppor- 
tunity afforded by the act to take stock, it would exhaust about 
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$31,667, thereof, or somewhat less than one-third. Thus it will 
be seen that the promoters of the enterprise and, in contempla- 
tion of law, the members of the Legislature in passing the act 
must have proposed from the start the appropriation for the 
use of such promoters of all the assets of the old company, al- 
leged in the complaint to amount to some $250,000, and $211,- 
375-76, in excess of all liabilities, actual and contingent, since 
the amount above secured to each policyholder was too trifling 
to be called for. 

The act treated, as before indicated, every one as having a 
membership right who at any time held a policy in the corpora- 
tion and entitled to the same consideration as any other member, 
Provision was made, in form, to enable each one having any such 
right to claim a part of the surplus, in case of his failing to take 
advantage of the valueless opportunity indicated, to take stock, 
but such provision was likewise valueless as will be seen. Asa 
condition of any past or present member obtaining any part of 
the surplus he was required to be vigilant and make application 
therefor, and then to take such sum for his appropriate share as 
the company’s actuary might deem equitable. Obviously, if the 
legislative basis for subscription rights of members were taken as 
the equitable standard for measuring rights to the surplus, the 
amount coming to each member would not be worth the trouble 
required to obtain it. It must be presumed that the Legislature 
intended to preserve to those desiring to become members of the 
new organization their equitable rights in that regard according 
to its views in respect thereto. In that light no reason is per- 
ceived why, if the company’s actuary saw fit to use such standard, 
it would not be justified, if the act of the Legislature is valid. In 
any event, since past as well as present members are required to 
be considered, only about one twenty-second, or $9,545 of the 
surplus could be awarded to present members, if the entire sur- 
plus were to be considered as a fund for distribution among 
members, past and present. That would afford about thirty-one 
cents per $1,000, of risk carried by the company. Thus it will be 
seen, it would be a reflection upon every one concerned in pass- 
ing the act in question and executing it, to entertain the idea that 
they seriously thought the result of administering it to the com- 
pany in question would be otherwise than a bestowal upon the 
new corporation of the legal title, and upon the managing agents 
of the old company,—the custodians of its property,—who would 
naturally, and did actually, become the organizers of such cor- 
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poration, the equitable ownership of all property and business of 
the old company as a mere gratuity. 

If what has been said needs reinforcement Section 3 of the act 
furnishes it. That is sufficiently significant to bear repeating at 
this point :— 

No part of the assets of such mutual fire insurance corpora- 
tion shall be divided among the members thereof, but shall, 
after such reincorporation, become the property of such stock 
corporation, to be expended by it for the ordinary disburse- 
ments of the company in carrying on its business, including the 
payments of losses incurred upon its policies. 


How could all the property of the old organization become 
that of the new one, “to be expended by it for its ordinary ex- 
penses”, no part being divided among the members of the old 
organization, and yet such members obtain their equal propor- 
tion under the second Section of the act? The only conclusion 
reachable, it seems, is that the author of the legislation did not 
give any thought to the subject of the second Section as to its 
requiring any efficient distribution of the surplus. It could not 
be distributed as property of the old organization and at the same 
time be covered into the treasury of the new one for its ordi- 
nary disbursements in payment of its debts, expenses and poli- 
cies. So it is plain, not only from the spirit but the letter of the 
act, that the purpose thereof was to make a gift of the property 
of the old organization to the new one, the same being regarded 
as disposable at the will of the Legislature. 

In respect to the peculiar features before referred to there is 
no similar law anywhere, so far as we are able to discover. 
Counsel for respondent place great reliance on Grobe vs. Erie 
County Mutual Ins. Co. (24 Misc. Rep., 462), affirmed 39 App. 
Div. (183), which will be discussed at some length hereafter. As 
suggested by counsel for appellant, the law there, quite unlike the 
one before us, dealt with existing members of the old organiza- 
tion as, in the aggregate, the equitable owners of its assets and 
entitled to become the owners of all the stock of the new corpo- 
ration. The total amount paid into the corporate treasury was 
deemed to stand for all the stock in the new organization. Each 
policyholder was secured the right to take such proportion of the 
entire stock as the amount paid by him on unexpired insurance 
bore to the aggregate of all sums so paid by existing members: 
Laws N. Y., 1896, p. 763, c. 850. We venture to say that, except 
in the one instance before us, no law has been enacted for con- 
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verting a mutual insurance company, or other non-stock organi- 
zation, into a stock company, not recognizing the members of the 
old company as its owners and entitled to be recognized as such 
in the organization of the new one. 

Proceeding logically the next question to be taken is this: 
Who were the members of the Germantown Farmers’ Mutual 
Insurance Company at the time of the attempted reorganization? 
The law of its creation answers that most distinctly, if effect is 
to be given to the plain letter thereof. Section 3, c. 278, p. 421, 
Laws 1854. provides that 

Every person who shall at any time become interested in said 

company by insuring therein, and also his heirs, executors, ad- 

ministrators and assigns, continuing to be insured therein 


* * * shall be deemed and taken to be members thereof for 
and during the terms specified in their respective policies, and 


no longer. 

With language so plain it seems useless to spend time 
endeavoring by construction to read some idea out of it not 
found in its Jetter. Words which are plain, both in themselves 
and when applied to the subject with which they deal, in that they 
lead to no absurd consequence must be taken according to their 
ordinary import, nothing being added thereto or taken there- 
from: State ex rel. Heiden vs. Ryan, 99 Wis., 123; Gilbert vs. 
Dutruit, 91 Wis., 661. The quoted language was changed some- 
what by the amendatory act of 1878: Chapter 306, p. 628, Laws 
of that year. The law as changed retained all the significant 
words of the original act or used equivalents so as to make the 
dominant features more prominent. The act is in harmony with 
elementary principles. If it were not for the emphatic declara- 
tion the result would be the same in the absence of some provi- 
sion of the charter to the contrary. It is thus laid down by text- 
writers, based on authority: “Membership dates in each case 
from the time when the insurance is effected” and “membership 
in a mutual insurance company ceases upon the termination of 
the policy”: 21 Am. & Eng. Ency. of Law (2d Ed.), 264-206. 

From the foregoing it is evident that whatever private inter- 
ests there were in the assets of the Farmers’ Company over and 
above sufficient to satisfy its liabilities, were the property of per- 
sons holding unexpired policies therein, and that part of the 
legislation under which respondent seeks to justify the attempt to 
dispose of the corporate property without their consent must 
stand the same test as any legislative attempt to take property 
of one person and give it to another, or to impair contractual 
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rights. We are not unmindful of the authorities called to our 
attention, which will be as fully as need be referred to hereafter, 
for support for the doctrine that there is something peculiar re- 
specting the ownership of property of a mutual insurance com- 
pany rendering it a subject of legislative disposal, or distribution 
by equity jurisdiction on the basis of recognizing all contributors 
to the fund, regardless of whether they are actual members of 
the company at the time thereof or not. We are unable to see 
any logical foundation in reason or in good law for any such doc- 
trine. 

Where is the ownership of the net assets of a mutual insurance 
company located? That the legal title is in the corporation goes 
without saying. The rule in that regard must be the same in 
ease of one corporation as another. Why is not the equitable 
right—the real beneficiary interest—independently of the cor- 
porate use, vested in the members of the corporation in one case 
the same as in the other? It would seem, that after the corpo- 
rate purposes are exhausted, the property of every business cor- 
poration belongs to its members, is self-evident. It is no an- 
swer to the proposition to say, no member has “any aliquot part 
of the corporate assets subject to identification, conservation and 
recovery”, for that is true as to any corporation. It is likewise 
no answer to say, it is no part of the business of a purely mutual 
insurance company to distribute its profits among the members, 
unless that is provided for by the contract or the organic act. 
Unless prohibited from doing so, such a corporation, in the event 
of its accumulating a needless surplus may distribute the same 
to its members (Mygatt vs. New York Protection Ins. Co., 21 
N. Y., 52-65), and may make such distribution at such times and 
to such extent as the governing authority may determine: 
Equitable Life Assur. Soc. of the United States vs. Host (Wis.), 
1o2 N. W., 579. Indeed no reason is perceived why such an in- 
surance company may not make rates with a view to the prob- 
able accumulation of a surplus and the distribution of so much 
thereof, from time to time, as may appear from experience not 
to be needed. Moreover, it may be that such distribution would 
be due to members and enforcible in case of the surplus being 
unreasonably large, as there is reason to believe it was in this 
case. Why was the company carrying a surplus equal to over 
6 per cent upon the face of its policies and more than five times 
the amount paid into the corporate treasury on account thereof? 
Assuming the management was honest, does it not look as if the 
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rates were made with a view to the probable accumulation of a 
surplus and probable dividends to members therefrom? The 
logic of counsel’s argument at this point seems to fail entirely, 

However, the question at issue is not what right a member of 
a corporation oi the sort under consideration, while it is a going 
concern, has in its net assets, but what right has he when it ceases 
to do business; when its property must necessarily pass out of its 
hands, though his interest in the latter situation would appear to 
be more appreciable in case of a surplus accumulated in contem- 
plation of a distribution thereof to members than otherwise. 
Obviously, if he has an equity in the surplus, whenever it is no 
longer needed in any reasonable view for the corporate business, 
the right to realize thereon must exist. 

The authorities supporting the last foregoing are not numer- 
ous. One would not expect them to be on a matter which so 
appeals to one’s common sense as necessarily right upon funda- 
mental principles. However, harmonious quotations from text 
and judicial authorities could be given at great length. To illus- 
trate: “The principle which lies at the foundation of mutual 
insurance and gives it its name, is mutuality; in other words, 
the intervention of each person insured in the management of the 
affairs of the company, and the participation of each member in 
the profits and losses of the business, in proportion to his inter- 
est:” May on Ins. (4th Ed.), vol. 2, § 548. “Each person in- 
sured becomes a member of the body corporate, clothed with 
the rights and subject to the liabilities of a stockholder:’ Id. 
§ 548, 21 Am. & Eng. Ency. of Law (2d Ed.), 267; Korn vs. Mut. 
Assur. So., 6 Cranch, 192. “Although the members of a mutual 
company are not usually denominated stockholders, and are not 
stockholders in the usual sense of the word, yet they are in point 
of fact stockholders:” May on Ins. (4th Ed.), vol. 2, § 549. 
“The property of the corporation belongs to its members:” 
Opinion of district judge in Temperance Ass’n vs. Friendly So- 
ciety, 187 Pa., 38-44. “There is nothing to prevent a mutual 
company from carrying on its operation with a view to profits 
and dividends:” Mygatt vs. New York Protection Ins. Co., 21 
N. Y., 52-66. In Riddell vs. Harmony Fire Co. (8 Phila., Pa. 
310) the distribution of the assets, not surplus, of a mutual or- 
ganization was enjoined at the suit of a member on the ground 
that such distribution was improper, except on surrender of the 
charter or dissolation of the corporation. The case proceeds 
upon the ground that the property of a non-stock corporation, 
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not public, needed for its business belongs to the members, but 
not recoverable, of course, in possession, so long as the corpora- 
tion is a going concern. The title to the property in any corpo- 
ration—the substantial beneficial ownership—is in its members: 
Clark & Marshall on Private Corporations, vol. 1, p. 23. 

Titcomb vs. Kennebunk Mutual Fire Ins. Co. (79 Me., 315), 
relied upon by counsel for the respondent, is in harmony with 
the foregoing, notwithstanding some discussion, which will be 
referred to hereafter. The case went upon the ground that there 
were no existing policvholders. The last policy had expired. 
It was absolutely without membership. 

In Carlton vs. Southern Mutual Ins. Co. (72 Ga., 371) it was 
held, generally, that a member in a mutual insurance non-stock 
company, in the absence of charter regulations, is entitled to par- 
ticipate in any lawful distribution of its surplus on the basis of a 
partnership agreement. It was said, quoting from the syllabus: 
“A mutual insurance company is based on the idea that each of 
the assured becomes one of the insurers, thereby becoming in- 
terested in the profits and liable for the losses. Without a char- 
ter, such an organization would be governed by the general law 
of partnership.” In the case in hand the distributees were held 
to include all stockholders, and that the word “stockholders” 
under the terms of the charter included every person who had 
contributed to the fund on hand, whether holding any unexpired 
insurance or not. ‘hat conclusion was reached based on lan- 
guage peculiar to the chartér. It has no application whatever 
to such a charter as the one in question on that point. 

It does not seem best to spend further time on the branch of 
the case last treated. We hold that there is no difference be- 
tween business corporations as regards ownership of property. 
In the general sense, every member of a mutual corporation is a 
stockholder and is the equal of any other member similarly situ- 
ated, or any member of any corporation having an equal in- 
terest, proportionally, as to holding the beneficiary title to the 
corporate assets. For corporate purposes only the corporate 
entity owns the property, otherwise it belongs to the members. 
No principle of law is more firmly founded in reason, and none 
more important to be kept in bold relief by courts so as to chal- 
lenge the attention of those who have to do with corporate 
affairs, especially corporations dealing with the subject of insur- 
ance. The officers of such a concern have no greater authority 
Over its assets, as regards appropriating the same to their pri- 
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vate use, than those in other corporations. Neither does legisla- 
tive power legitimately extend to interfering with property 
rights more in one case than in the other. False notions of this 
matter, which may be, perhaps, attributed in parts to courts, has 
led to the erroneous idea that the members of a mutual insur- 
ance company have no rights save those expressed on the face of 
their policies that otherwise they have no interest in the cor- 
porate assets which the courts will protect. That is a very er- 
roneous and very dangerous doctrine. Nothing will be more 
productive of good administration of such concerns as the one 
under discussion, than to have it definitely proclaimed by the 
courts, as we do now, that, while the corporate property belongs 
to the corporation for corporate purposes, the corporation itself 
belongs to the members thereof, and that any such member, 
however small his interest, may knock successfully at the judicial 
doors to prevent the use of the corporate assets in any other 
way than in strict harmony with what has been said. If such 
were not the case wrongs of a serious nature would quite likely 
go without redress and rights without protection. 

But it is said that under the reserved power in the Constitution 
what the Legislature may create, as regards corporate organiza- 
tions, it may alter or destroy, and that as it may provide for the 
dissolution of a corporation it may also provide for the disposi- 
tion of its assets. Regardless of the legislative control sug- 
gested, the lawmaking body has no authority to appropriate pri- 
vate property to the use of the state, except under the taxing or 
police power, or power of eminent domain, or to a private party. 
There can be no confiscation of corporate any more than of in- 
dividual property. “Corporations are persons within the mean- 
ing of the constitutional provisions forbidding the deprivation of 
property without due process of law as well as a denial of the 
equal protection of the laws:” Covington, etc., Turnpike Co. 
vs. Sanford, 164 U. S., 578; Pembina Mining Co. vs. Pennsyl- 
vania, 125 U. S., 181-189; Santa Clara County vs. South. Pac. 
Railroad, 118 U. S., 394. 

We are cited to the supposed ancient rule of the common law 
that upon the termination of a corporation its real estate reverts 
to the grantor and its personalty to the sovereign and that its 
debts become extinguished. Some bearing is claimed for that. 
While it has some distinguished support in modern times (Kent’s 
Comm. [13th Ed.], 307), it long since became obsolete, if it ever 
was the law, except as regards public corporations. It was dis- 
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tinctly repudiated by this court in Lindemann vs. Rusk, 104 N. 
W., 119-124. The authorities supporting such repudiation are 
substantially without conflict: Mormon Church vs. United 
States, 136 U. S., 1-47; Purdy’s Beach on Private Corporations, 
§ 1327; Cook on Corporations (5th Ed.), § 641; Morawetz on 
Private Corporations (2d Ed.), § 1032; Thompson’s Commen- 
taries on the Law of Corporations, § 6746. American courts 
have, except in a very few instances, never recognized the doc- 
trine, and quite recently it was held by the Court of Queen’s 
Bench in Bankruptcy that it never had any place in the common 
law of England. In re Higginson and Dean (1899, 1 Q. B., 79 
L. T. Rep., 673), Wright J., said that no instance was recorded 
in the books where such doctrine was ever applied by any Eng- 
lish court and referred to an American decision (State Bank vs. 
State, 1 Blackf., Ind., 267) where the contrary was held, as hav- 
ing been reasoned on a false basis. We may safely close this 
branch of the case by saying that, aside from dicta here and 
there, in the whole not worthy of serious consideration, there is 
no legitimate support anywhere for the rule that the property of 
a business corporation upon its termination and the payment of 
its debts goes otherwise than to its members, if it has members 
to take. It is quite remarkable that the ancient rule should for 
well nigh two centuries be confidently asserted from time to 
time by judges and text writers as the law, including writers of 
such eminence as Bacon, Kyd and Kent, have first been repudi- 
ated quite unanimously in America, and then be declared in the 
supposed place of its origin to never have been a part of the 
common law. Here, the language of Justice Bradley, in Mor- 
mon Church vs. United States (136 U. S., 1, 17), confining the 
application of the supposed ancient rule to public corporations, 
has been universally adopted. 

We should not pass wholly from this subject without referring 
to the fact that so learned a writer as Judge Elliott in his valu- 
able work on Private Corporations at Section 606, adds to the 
corporations specified by Justice Bradley, to which the supposed 
ancient rule now applies, mutual insurance companies, referring 
to Titcomb vs. Ins. Co. (79 Me., 315), and Cummings vs. Hollis, 
108 Ga., 402. The Titcomb Case is also referred to in Clark & 
Marshall on Corporations at Section 328, but without approval 
so far as bearing on the question in hand. It is unfortunate that 
so careful a writer as Judge Elliott should have lent his distin- 
guished approval to the cases cited by adopting the construction 











350 Insurance Law Journal. [ May, 


thereof which he incorporated into his text. An examination 
of Cummings vs. Hollis, supra, shows that it went distinctly upon 
the ground that the corporation was public. It was based on the 
decision in Mason vs. Atlantic Fire Co. (70 Ga., 604), which in- 
volved also a public corporation. By implication the Hollis Case 
held that in case of the dissolution of any corporation not public 
the net property would go to its members using this language: 
“On the dissolution of a corporation of this character, jts assets 
are appropriated in other ways than by a division among its 
members.” In harmony therewith the same court said in Dade 
Coal Co. vs. Penitentiary Co. (119 Ga., 824-829): ‘The mere 
fact that a corporation has no capital stock does not necessarily 
deprive its members of their proportionate rights in the corpo- 
rate property.” 

True, in Titcomb vs. Ins. Co., supra, the supposed ancient rule 
of the common law was quoted with approval. That fact, as it 
appears, has been a disturbing element in the preparation of 
text-books and in the decisions of some courts, but the fact re- 
mains that it was not applied to the case in hand. It was held, 
as before indicated, that the property escheated to the state be- 
cause all the policies had expired and, therefore, the corporation 
was without membership. The idea was there met that in a dis- 
tribution of a surplus by a corporation all persons who have ever 
been members of the company should be recognized, and it was 
said that such a rule for the distribution of corporate assets is 
entirely impracticable, as we have heretofore said. ‘This lan- 
guage was used: ‘“l'o distribute among them a small amount of 
assets, and to determine what each former policyholder’s share 
ought in equity to be, would be attended with difficulties and an 
amount of labor which the end would not justify.” 

It should be noted that in Smith vs. Hunterdon County Mu- 
tual Fire Ins. Co. (41 N. J. Eq., 473) the rule of distribution 
condemned in the Maine Case was adopted by a process of rea- 
soning not deemed to be logical. It ignored the obvious fact 
that the members of a corporation, and the members only, own 
the corporation and that it is not permitted to any court upon its 
own notions of equity to take any part of the corporate property 
and distribute it to those not members. If the rule were appli- 
cable in any event, it could not be to a corporation whose char- 
ter expressly provides, as in this case, that only persons holding 
unexpired risks shall be deemed members. The New Jersey 
court was evidently persuaded ‘to the course adopted by Carlton 
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ys. Southern Mutual Ins. Co., supra, failing to observe that it 
turned upon a construction of language in the charter which the 
court felt bound to hold was used to make every one who con- 
tributed to the corporate surplus a member, or stockholder as 
was said, for the purposes of any distribution of such surplus. 

No hardship can result to members of a mutual insurance 
company from their relation with the organization being consid- 
ered as above stated. Every policyholder knows, or ought to 
know, that he will remain a member so long as he remains a 
policyholder and no longer. He knows, or ought to know, that 
as soon as his membership relation is established he becomes 
possessed of an equitable interest in the assets of the company 
consisting of all accumulations prior to his time, and such as may 
be added thereto during his membership, but which cannot be 
realized on in possession in the absence of a necessary distribu- 
tion of the surplus on account of the company going out of busi- 
ness, or in some proper way. He knows, or ought to know, that 
it is entirely optional with him whether to preserve his interest 
in the conipany and thereby protect his contingent rights, or to 
allow them to lapse by ceasing to be a member. He also knows, 
or ought to know, that in case of his interest so lapsing it will 
inure to the benefit of those associated with him who choose to 
retain their memberships and those who come after him, the 
doors of the company swinging freely to let in new members 
and to let old ones out according to choice, those at any moment 
of time being then and then only the owners of the company to 
all intents and purposes the same as members of any other cor- 
poration. 

To summarize at this point: The members of the German- 
town Farmers’ Mutual Insurance Company at the time of the 
proceedings under chapter 229, page 341, Laws of Wisconsin for 
1903, to supersede it by a new corporation, denominated the 
Germantown Insurance Company, were the persons then having 
unexpired policies in the former. For all except corporate pur- 
poses they were the beneficial owners of its assets. In case of its 
being wound up the net assets constituted a fund for distribution 
between the members according to their respective contributions 
to the company’s treasury. In case of any distribution of its sur- 
plus, other than following a dissolution, they were entitled to so 
participate. The surplus in excess of the reasonable needs-of 
the corporation was a proper subject for distribution at any time. 
The right of the corporation to hold its property in harmony 
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with that situation, and the rights of the members to have the 
same so held and administered were property interests resting on 
contractual obligations and so within the guarantee of the state 
Constitution as regards the passage of laws impairing the obli- 
gations of contract, Section 12, art. 1, state Constitution, and 
that of the national Constitution, as regards the deprivation of 
property without due process of law, or denying to persons the 
equal protection of the law: 14th Amend. U. S. Const. Due 
process of law does not extend to the taking of private property 
or the violation of private rights for private ends. The act of 
the Legislature in question, in terms or in effect, authorizes the 
appropriation of the property of one private corporation and 
the equitable interests therein of the members thereof to the 
use of another private corporation and of its members in viola- 
tion of the corporate charter rights of the former corporation, 
and in defiance of the wishes of such of its members as do not 
choose to consent thereto. The proposition affirmed by counsel 
for respondent, stated at the outset in the opinion must, there- 
fore, be answered in the negative. The act of the Legislature, 
chapter 229, p. 341, Laws 1903, is unconstitutional and void and 
furnishes no justification for the acts complained of. To that 
extent the complaint states a good cause of action and should 
have been sustained. 

All cases and the authorities, generally, so far as we can dis- 
cover, not excepting the one to be presently specially mentioned, 
upon which counsel for respondents mainly rely, are in substan- 
tial harmony as regards members of a corporation of the sort 
under discussion being the owners of the corporate property, 
subject to the corporate purposes, in the absence of some charter 
provision to the contrary, as we have held. If there was want 
of harmony as to who are to be deemed members of a corpora- 
tion of the kind in hand, in the absence of a charter provision 
on the subject, it would not be material in this case since the 
charter here expressly provides that only the holders of unex- 
pired policies can be deemed to be members. 

We have thought best to proceed to this point without re- 
ferring to the decision most confidently relied upon by counsel 
for respondents,—Grobe vs. Erie County Mutual Ins. Co., 24 
Misc. Rep., 462, affirmed 39 App. Div., 183, or the one on which 
with equal confidence counsel for appellant rely,—Schwarz- 
waelder vs. German Mutual Fire Ins. Co., 59 N. J. Eq., 589, be- 
cause the former, when rightly understood on the main point,— 












that as to the validity of legislation providing for the transfer of 
the property of one corporation to another and the substitution 
of the latter for the former without the consent of all of the 
members of the old corporation,—is entirely inapplicable to the 
case before us from the attitude of respondent, and is in harmony 
with the case relied upon by appellant, as we shall see, and both 
bear on the question yet to be treated of whether if the appel- 
lant has a ground of complaint he invoked the proper remedy. 
Before proceeding to the next point we will state briefly our 
view of the above cited New York Case on the main question. 
The court there met this situation: The insurance company 
sought to be superseded was iormed in 1874 under a general 
law. There was a reorganization law then in force substan- 
tially like the one here, except that it treated all policyholders of 
any mutual company sought to be superseded, at the time of the 
reorganization proceedings, owners of the company as regards 
the right to take the entire stock in the new corporation. In 
short, it contemplated the substitution of one corporation for 
another without any change of membership, except at the option 
of the members of the old corporation. When the subject of 
dispute was organized there was a system of laws on the statute 
books, originating as early as 1853 and continued to and in- 
clusive of the reorganization proceedings, authorizing any mu- 
tual insurance company by consent of two-thirds of its members 
to reorganize on the stock plan. The law in that regard, as the 
court held, became, by implication, at the creation of the charter 
of the corporation sought to be superseded a part of such char- 
ter. The court said that every person who participated in the 
reorganization knew of the fact, or ought to have known of it, 
and that by joining the company he impliedly agreed to submit 
to a reorganization of it at any time in the future whenever the 
requisite two-thirds of its members so desired and the legal re- 
quirements in the matter were complied with. The result was 
that the reorganization was sustained solely on the ground that 
the reorganization proceedings were in harmony with the char- 
ter of the corporation sought to be superseded. That, as it will 
be observed, is in perfect harmony with the decisions as regards 
laws authorizing the turning of voluntary organization into cor- 
porate entities. We have just held (Spiritual and Philosophical 
Temple vs. Vincent et al., decided herewith, 105 N. W., 1026) 
that such reorganization law as to corporations antedating its 


passage cannot disturb their property rights. That is in har- 
VoL. XXXV.—23. 
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mony with authorities generally: Schiller Commandery, etc., 
vs. Jaennichen, 116 Mich., 129. The difficulty with the position 
of counsel for respondents, as regards the New York Case, is 
this: There was a reorganization act preceding the corporate 
charter and was in effect a part of it, while here the reorganiza- 
tion act came after the charter and, therefore, if given effect, is 
a modification of it interfering with vested property rights. The 
vital part is not the change of the charter but the confiscation, 
so to speak, of the corporate property. Inferentially the New 
York court held that in the circumstances we have here the re- 
organization law could not be sustained. 

Turning to the New Jersey Case, upon which counsel for ap- 
pellant rely, the situation before the court was precisely like that 
here. There was no provision, express or implied, in that char- 
ter of the corporation sought to be superseded authorizing a 
reorganization without the consent of all its members, or at all. 
The reorganization act, the same as here, came subsequent to 
the corporate charter. The corporation was formed in 1893. 
The plaintiff became a member thereof in 1898. The reorganiza- 
tion act was passed in 1899. The court held that such act, as 
regards authorizing a new corporation to supersede the old one 
contrary to the wishes of any member of the old one, was un- 
constitutional. Thus it will be seen that both cases are in har- 
mony. Both condemn the act in question. 

On the subject of whether plaintiff has a cause of action in 
equity the point is made, in addition to those heretofore dis- 
cussed, that the complaint, in effect, admits the incorporation of 
the stock company; that it therefore became vested with the 
property of the old organization, and, there being no allegation 
that the new company is not ready, willing and able to pay all 
the liabilities of the old company, the latter could not maintain 
this action, therefore plaintiff cannot. The complaint, as we un- 
derstand it, makes no admission that the new company is vested 
with the title to the assets of the Germantown Farmers’ Mutual 
Insurance Company. It admits that it has manual possession 
thereof, but charges that the legal title and right of possession is 
in the mutual company. It further alleges that the officers of the 
latter are so concerned in the commission of the wrong that 
there is no reasonable ground to expect that they will efficiently 
assert its rights. That makes a clear case for the plaintiff since 
he is pecuniarily interested in the protection of the old com- 
pany’s rights, to invoke equity to enforce its cause of action. 
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Whether the right of the mutual company is legal or equitable 
makes no difference as regards the right of the appellant to in- 


voke equity. That field of judicial activity only is open to him.’ 


One of the most common and important subjects of equity juris- 
diction is the protection of equitable rights founded on legal or 
equitable rights of corporations, public or private, when those 
who should resort to judicial remedies to conserve the same 


will not do so: Land, Log & Lumber Co. vs. McIntyre, 100 . 


Wis., 256; Kircher vs. Pederson, 117 Wis., 68; Balch vs. Beach, 
119 Wis., 77. 

The doctrine of the New York court, cited to our attention 
from Grobe vs. Erie County Mutual Ins. Co. (39 App. Div., 183), 
that “the unascertained interest of a mere member of a corpora- 
tion is not of sufficient significance to challenge attention of a 
court of equity to protect it. To permit corporations to be man- 
aged by suits in equity instituted in the interests of persons hold- 
ing such indefinite rights would produce intolerable confusion 
and end substantially in the destruction of such enterprises”, has 
no place here. We had occasion to examine it at some length 
in Land, Log & Lumber Co. vs. McIntyre, supra. It is entirely 
inconsistent, as it seems, with the real functions of equity juris- 
diction. The idea that a member of a corporation pecuniarily 
interested in the vindication or prevention of some wrong to it, 
which it has not capacity to do for itself because of the attitude 
of unfaithful officers, cannot in behalf of himself and others simi- 
larly interested apply successfully at the door of equity because 
his interest as a single member is small, is unworthy to be enter- 
tained. It has not found and cannot find any favor here. There 
is no such reproach upon our judicial system. The jurisdictions 
are exceptional where the rule is not recognized and broadly 
applied that where a cause of action exists in favor of a corpo- 
ration and its governing body refuses to enforce it, any member 
thereof may do so, suing in equity in behalf of himself and others. 
The direct injury to the corporation is the primary end in such 
an action, to be remedied. It may be very large and the interest 
of the active instrument in conserving it may be very small. The 
former is the significant end, the latter is sufficient for the case 
so long as it is appreciable as a property interest: Thompson’s 
Commentaries on the Law of Corporations, § 4479. In Schwarz- 
waelder vs. German Mutual Fire Ins. Co., supra, under such con- 
ditions as we have here, equity jurisdiction at the suit of a single 
policyholder enjoined the reorganization proceedings upon the 
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ground that the threatened injury to him was irreparable. The 
court held that the reorganization could not proceed against the 
protest of a single member, and that as neither the common law 
nor statute offered any adequate legal remedy for such a de- 
privation of property the matter was within one of the well 
recognized heads of equity jurisprudence. 

The point is made that the complaint alleges that the German- 
town Insurance Company is a corporation organized under the 
provisions of chapter 89, Rev. St., 1898, and chapter 229, p. 341, 
Laws 1903, and that such being the case it must necessarily, as 
a de facto corporation at least, be the owner of the assets of the 
old corporation and beyond the reach of any but direct proceed- 
ings at the suit of the state to inquire into its right in the matter. 
True, the complaint so alleges, but the allegation must be con- 
strued in the light of the whole pleading. It can be construed in 
the light of the whole pleading. Jt can mean no more than that 
everything was done, which it was competent to do under the 
laws referred to, to make the Germantown Insurance Company 
a corporation. The whole gravamen of the pleading is that the 
Law of 1903 offends against the Constitution and therefore, 
everything done under it is void. The complaint states: ‘The 
individual defendants with divers other persons combined and 
confederated for the unlawful purpose” of depriving the German- 
town Farmers’ Mutual Insurance Company of its property “and 
therefore caused to be organized the above named defendant, 
Germantown Insurance Company, and thereafter undertook to 
reincorporate said Germantown Farmers’ Mutual Insurance 
Company into a stock corporation under the name of the Ger- 
mantown Insurance Company, and undertook” to transfer the 
property of the old company to the Germantown Insurance 
Company, and through the acts of such individual defendants the 
latter company converted the property of the old corporation to 
its own use. While it speaks of the new creation as a corpora- 
tion it pleads the underlying facts,—the facts that the proceed- 
ings to incorporate it are such only as the reorganization act, in 
terms, authorized. Whatever there is in the complaint, suggest- 
ing in terms that the legal effect of such acts was to create even a 
de facto corporation, is contrary to the whole spirit and obvious 
intent of the pleading and in any event cannot control contrary to 
the law governing the matter. The law of 1903 being unconsti- 
tutional, as we hold it to be, and being the inducing feature of 
the legislative scheme under which the reorganization occurred 
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the whole must fall together. That is, the general statute as 
regards the incorporation of mutual insurance companies must 
be deemed to have been incorporated in the act of 1903 for a 
complete scheme of reincorporation of mutual insurance com- 
panies. Clearly the Legislature would not have used the general 
law for the incorporation of insurance companies, as a means of 
turning existing mutual into stock companies as it did without 
the enabling act of 1903. That law must be deemed the inducing 
provision and so the whole scheme falls under constitutional 
limitations: Slauson vs. City of Racine, 13 Wis., 398; State ex 
rel. Walsh, etc., vs. Dousman, 28 Wis., 541; State ex rel. Town 
of La Valle vs. Board of Supervisors of Sauk County, 62 Wis., 
376; Gilbert-Arnold Land Co. vs. City of Superior, 91 Wis., 353. 

The foregoing results in the respondent company having no 
basis for corporate existence by the unconstitutional law, which 
is not sufficient to support even a de facto corporation. The 
latter can exist only where there is a valid law under which the 
corporation might have been created de jure. It is in the latter 
situation that the existence of a corporation can only be inquired 
into by a direct action in the name of the state: Evenson vs. El- 
lingson, 67 Wis., 634-646; In re Incorporation of Village of 
North Milwaukee, 93 Wis., 616; Gilkey vs. Town of How, 105 
Wis., 41; Town of Winneconne vs. Village of Winneconne, III 
Wis., 10-12; Methodist, etc., Church vs. Pickett, 19 N. Y., 482; 
Vanneman vs. Young, 52 N. J. Law, 403. 

It is proper and perhaps best to observe, in passing, that upon 
the facts alleged the title to the business and assets formerly 
possessed by the Germantown Farmers’ Mutual Insurance Com- 
pany is still in such company entirely unimpaired by the reor- 
ganization law and the acts which occurred under it. The busi- 
ness conducted by its pretended successor, the Germantown In- 
surance Company, must be regarded as a mere continuation of 
its business with all that such situation means. 

If it were a fact in the case before us that the Germantown 
Insurance Company was a valid corporation, it would make no 
difference with plaintiff’s cause of action if the fact remained that 
it had obtained wrongful possession of the assets of the Farmers’ 
Company and the officers of the latter would not take the proper 
steps to remedy the mischief. This is not an action necessarily 
depending on whether the wrongdoer was a valid corporation or 
not. It is not an action to inquire into corporate existence. It 
is one to recover into the possession of the Germantown Farm- 
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ers’ Mutual Insurance Company its property in specie, or the 
equivalent thereof, which has been, as is alleged, wrongfully 
taken from it. That might be accomplished whether the new 
company was or was not a corporation de jure or de facto. It is 
only a mere incident of the action that it is held to be either. 

Some other questions of minor importance are discussed in 
the briefs of counsel. They are included, it is thought, in those 
heretofore treated, or are rendered immaterial by what has been 
said. The discussion of the ground of demurrer that the com- 
plaint is insufficient to state a cause of action, to which this 
opinion has been mainly directed really covers the charge of 
want of jurisdiction and_ want of capacity to sue. The cause of 
action of the Farmers’ Company is grounded on the wrongful 
conduct of the individual defendants, which was made fruitful 
by means of the unconstitutional law under which the new com- 
pany was organized, in that it resulted in depriving the Farmers’ 
Company of its property. The cause of action of appellant, 
standing for himself and others, is grounded on his pecuniary 
interest in the enforcement of the rights of his company. His 
right is equitable, and his remedy necessarily so. On that ac- 
count, and since there is no legal remedy for him, the indirect in- 
jury is of sufficient and substantial character to be a proper sub- 
ject for redress. The jurisdiction of the subject matter is 
grounded on the necessary uses of equity, and the insufficient 
basis for the corporate existence of the new organization, if that 
were a necessary fact. Plaintiff’s legal capacity to sue is based 
on the foregoing situation and the fact that without such capa- 
city the wrong complained of would go unredressed, the atti- 
tude of those who only could directly act for the Farmers’ Com- 
pany being hostile to such action. The challenge to the jurisdic- 
tion of the person and to improper joinder of causes of action 
appears not to be pressed here, and to be so obviously without 
merit as not to require more than this passing mention. 

We apprehend that we have sufficiently covered the whole sub- 
ject presented for consideration as to render it useless to pro- 
ceed further. 

The order appealed from is reversed. 
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SUPREME COURT OF MINNESOTA. 


DWINNELL ET AL. 
v8. 


MINNEAPOLIS FIRE & MARINE MUT. 
INS. CO. ET AL.* 


Action by the receivers of an insolvent mutual insurance company to 
recoyer of the directors thereof the amounts of their respective sub- 
scriptions to a fund which the company with their knowledge, actual 
or imputed, represented to be its paid-up capital. Held, The directors 
are estopped from denying their liability to the extent of their 
respective subscriptions for the claims of ereditors, whose policies 
were issued to and accepted by them in reliance upon such repre- 
sentations. 

Creditors whose claims are based upon policies which were cash or stock 
policies containing no express reference to any mutual liability are 
presumed to have relied upon such representations, but such pre- 
sumption does not extend to creditors who accepted policies which 
by their terms expressly provided for a mutual liability. 


Appeal from District Court, Hennepin County. Action by 
William S. Dwinnell and John C. Sweet, as receivers of the Min- 
neapolis Fire & Marine Mutual Insurance Company, against the 
Minneapolis Fire & Marine Mutual Insurance Company and 
others. Judgment for defendants, and plaintiffs appeal. 


W. S. DwINNELL and JoHN C. SWEET, in pro. per. 
Coss & WHEELWRIGHT and LANE & NAnvz, for Respondents. 


START, C. J. 

The plaintiffs are receivers of the Minneapolis Fire & Marine 
Insurance Company, hereinafter designated as the company, 
duly appointed for the purposes of winding up its affairs. They 
brought this action in the District Court of the county of Hen- 
nepin to enforce for the benefit of the creditors of the company, 
the alleged liability of the defendants upon a guaranty or sub- 
scription fund executed by them and represented to constitute a 
paid-up capital of the company for the purpose of paying its 
losses. The cause was tried by the court without a jury and re- 
sulted in a judgment in favor of the defendants as to all claims 
of policyholders for fire losses, except one, and against them for 
the claims for marine losses. The plaintiffs appealed from the 
judgment. This is the third appeal in this case. 
* Decision rendered, Feb. 23, 1906. Amended order, Mar. 10, 1906. Syllabus by the Court. 
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The nature of the subscription or guaranty fund and the basis 
of the liability of the defendants thereon were determined by 
this court upon the former appeals. Reference is here made to 
the opinion of the court on the first appeal (87 Minn., 59, 91 N. 
W., 266, 1098) for a statement of the material allegations of the 
original complaint. The defendants demurred to the original 
complaint, the demurrer was sustained, and the ruling of the 
trial court was affirmed on appeal to this court, for the reason, 
with others, that the complaint contained no allegations to the 
effect that the policyholders reked upon that guaranty fund or 
the representations of the defendants with reference to it. The 
plaintiffs then amended their complaint, and alleged that the 
policyholders fully believed, and were warranted in believing, the 
representations made by the defendants with reference to the 
guaranty fund, and relied thereon in accepting their policies, 
The defendants also demurred to the amended complaint. The 
demurrer was overruled, the defendants appealed, and the order 
was affirmed by this court: 90 Minn., 383. The here material 
allegations of the amended complaint and the law applicable 
thereto are clearly stated in the opinion in these words: ‘“Con- 
ceding that such subscription agreement was duly executed, filed 
and approved, and to that extent the company was organized to 
do a marine insurance business, yet, having induced policyhold- 
ers to take policies upon the representation that the company 
was a stock company with a paid-up capital stock, are the appel- 
lants estopped from denying the responsibility which naturally 
followed their conduct? We are of the opinion that upon the 
facts stated in the amended complaint a good cause of action is 
stated as to such policyholders. The question involved is not 
one of ultra vires. Appellants were the directors and in charge 
of the business of the company. If they chose to represent that 
their subscriptions were in the nature of capital stock paid up 
or secured; that they were doing business as a stock company, 
and not upon the mutual plan; and that policyholders might rely 
upon the integrity of the company because of its subscribed and 
paid-up capital stock--then certainly all liability incurred by rea- 
son of such misrepresentations cannot be avoided, upon the 
ground that the subscriptions were taken in the first instance 
under the provisions of Section 47, c. 175, p. 415, Laws 1895. 
* * * The gist of the action is that the directors of the com- 
pany misrepresented the character of the assets and the nature 
and responsibility of the company, and that, as a resuit of such 
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misrepresentation, a large percentage of the policyholders were 
induced to transact business with it.” 

The defendants answered the amended complaint and put in 
issue the allegations thereof to which reference has been made. 
The trial court found as a fact that the defendants who were 
directors of the company, each executed subscription agreements 
called for by the statute in the sum of $12,500, amounting in the 
aggregate to $100,000, but no certificate of such subscriptions 
was ever filed with the Insurance Commissioner of the state; 
that the defendant directors agreed among themselves to furnish 
such sums of money to the company as might, from time to time, 
be necessary to pay the pressing obligations of the company, 
and, to make it certain that each would meet his share of such 
advances, it was agreed that collateral securities should be de- 
posited with the company for that purpose, and securities con- 
sisting of stocks and mortgages were so deposited for the protec- 
tion of the defendant directors as between themselves and for 
the purpose of securing some collateral or guaranty that the de- 
fendant directors would make the loans or advances to the com- 
pany when such sums should be demanded, and for no other 
purpose; that upon the books of the company on June 1, 1898, 
entries were made, showing that it had a paid-up capital of $100,- 
000, and showing that each of the directors was indebted to the 
company in the sum of $12,500. Thereafter, when assessments 
were paid in by the directors to the company, the amount of such 
debit was reduced on its books by the amount of such respective 
assessments paid. Entries were also made on its books showing 
real estate first mortgage loans $37,500, and collateral loans se- 
cured by stocks and bonds, $62,500. The items so made had no 
other reference than to the mortgages and stocks so deposited 
with the company. ‘The trial court further found that upon the 
books of the company on June 1, 1898, entries were made show- 
ing that it had a paid-up capital of $100,000, and that each 
director was indebted to it in the sum of $12,500; that during the 
month of June each director was credited, on account of assess- 
ments, with the sum of $1,125, which amount was charged back 
to him as having been repaid on the 3oth day of the month; that 
on the next day the account of each director was credited with 
the sum of $12,500 and was thereupon balanced; and entries also 
were made upon the account books of the company showing reai 
estate first mortgage loans to the amount of $37,500 and col- 
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lateral loans secured by stocks and bonds to the amount of $62,- 
500. 

The evidence is practically conclusive that, when such subscrip- 
tions and securities were delivered to the company, it issued to 
each of the contributors a certificate which was in form and sub- 
stance similar to the usual stock certificate; that thereafter the 
company represented to the public that it had a paid-up capital 
of $100,000, consisting of the securities deposited by the re- 
spective defendant directors; that such representations were 
made in its official reports to the insurance department of the 
several states in which it did business, also by a large majority of 
the policies issued by it; and by its business cards containing 
such statements, by circular letters, by letters to its local agents, 
and by other ways, it energetically and persistently advertised 
that it had a paid-up capital and assets of $100,000. It further 
appears from the policies issued by the company to the parties 
who have proved their claims in the insolvency proceedings here- 
in on account of fire losses that it was stated on the face of nearly 
all of them that the company had a paid-up capital of $100,000. 
Such policies, with a few exceptions, contained no reference to 
any mutual liability, but were in form and substance cash or stock 
policies. See Dwinnell vs. Kramer, 87 Minn., 392. 

The finding of the trial court as to the representations of the 
company were to the efiect following: That the company by its 
officers and agents wrote numerous letters to insurance agents 
in which, among other things, it was stated and represented that 
the company had been reorganized and had a paid-up capital of 
$100,000; that advertisements were published in which the re- 
sources of the company were represented to be as shown by the 
entries upon its books; that many of its printed forms and poli- 
cies and much of its advertising matter were printed, circulated 
and used, containing the representation that it had a subscribed 
capital of $200,000 and a paid-up capital of $100,000; that upon 
some of the forms the word “mutual” in the name of the com- 
pany was inserted in an inconspicuous manner; that in some of 
its signs and advertising matter the word “mutual” was omitted, 
but generally and by express direction of its board of directors 
the word “mutual” was included in the name of the company in 
such advertising matter. And, further, that each of the defendant 
directors had actual knowledge of some of the representations 
or statements herein found to have been made; that each of the 
directors could have by reasonable inquiry ascertained the mak- 
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ing of all such statements and representations and each had suf- 
ficient knowledge of the general manner in which the business 
was being conducted and representations made, and they were 
required, in the exercise of reasonable care and in the discharge 
of their duties as directors, to have known of the making of all 
such statements and representations. The trial court also found 
in this connection that such statements and advertising matter 
in the main contained information that the company was a mu- 
tual one and gave sufficient notice to a person familiar with in- 
surance matters that the so-called paid-in capital was in fact not 
a fund available for the payment of losses generally; and, fur- 
ther, that such statements and representations did not deceive 
the insurance departments of several of the states in which the 
company did business or insurance agents generally. Finding 
seventeen of the trial court is in these words: “That none of 
the policyholders of said company, nor any of its creditors, ex- 
cept Laura E. Heatherly, as to whom direct proof of reliance 
upon the representation was made, ever had any notice or knowl- 
edge whatever of the making of any of said representations as to 
the resources of said company, or as to any subscribed capital, or 
paid-up capital, or capital stock of said company. That none of 
said policyholders in, or creditors of, said company ever became 
policyholders in or creditors of said company in reliance upon or 
because they believed or relied upon any of said representations.” 
The plaintiffs moved the trial court to strike out the whole of this 
seventeenth finding, and insert in place thereof a finding to the 
effect following: That the creditors of the company were war- 
ranted in relying, and did rely, upon the statements and repre- 
sentations found by the court to have been made. The motion 
was denied, and the ruling of the court is here assigned as error 
by the plaintiffs. ‘They also assign as error the making of the 
seventeenth finding for the reason that it is not supported by 
the evidence. These two assignments raise the pivotal question 
in the determination of this appeal. The question is whether re- 
liance by the policyholders upon the representations and state- 
ments made by the company with the knowledge of the defend- 
ant directors, actual or imputable, will be presumed, or must 
actual reliance by the policyholder be shown in each particular 
case? 

If actual reliance by each policyholder must be shown, then 
the finding complained of is supported by the evidence, and the 
motion to amend it was properly denied; but, if such reliance 
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will be presumed, then as a matter of law the finding was wrong 
and the denial of the motion error. That the question raised by 
the assignment of errors is one of law and not of fact is clearly 
shown by the memorandum of the learned trial judge, which is 
made a part of his findings. The basis of the finding as stated in 
the memorandum, is this: “It is because I am of the opinion 
that reliance upon any statement found herein to have been 
made by the defendant corporation, or any of its officers or 
agents, as to its resources, subscribed or paid-up capital, or capi- 
tal stock, on the part of any policyholder or creditor, cannot be 
inferred or presumed merely from the fact that representations 
of the kind herein iound to have been made were in fact made as 
found, that I have made the finding No. 17 that no policyholder 
or creditor did rely upon such representations.” The finding 
that the insurance departments of several of the states were not 
deceived by the statements filed with them has but little, if any, 
relevancy to the question now under consideration. It would be 
a travesty of justice to permit the defendant directors, who know- 
ingly or negligently allowed the representations to be made to 
escape liability, because, forsooth, those who were deeply read 
in the mistful lore of insurance were able to detect the vile fraud 
and were not deceived thereby. It is apparent, from the fact 
that the trial judge held the defendants liable for the loss sus- 
tained by Laura E. Heatherly, that he attached no controlling 
importance to this particular finding. The representations and 
statements made by the company were of such a character and 
expressed in such a variety of forms as to induce prudent men 
seeking indemnity against loss of their property by fire to believe 
that the company had a paid-up capital and assets available for 
the payment of its losses in the sum of $100,000, and to rely upon 
the reputed financial standing which it gained by such repre- 
sentations. 

It is the settled law of this state that, in an action by creditors 
of an insolvent corporation, or by a receiver acting for them, 
against it and its stockholders to recover from them the re- 
spective amounts, so far as may be necessary to satisfy the 
claims of creditors, unpaid upon stock held by them, whether it 
was issued as bonus stock or otherwise, it will be presumed that 
the creditors relied upon the professed capital stock of the cor- 
poration, and induced thereby gave it credit without direct proof 
of the fact: First Nat. Bank vs. Gustin Minerva Consol. Min. 
Co., 42 Minn., 27; Hospes vs. Car Co., 48 Minn., 174; Hast- 
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ings Malting Co. vs. Iron Range Co., 65 Minn., 32. The rule we 
have stated is not controverted by the defendants, but they urge 
that it is not applicable to this case, for the reason that the com- 
pany neither legally nor ostensibly had any power to create a 
capital or guaranty fund. This does not distinguish in principle 
the cases, for the reasons upon which the rule is based apply as 
well to this case. The rule is based upon reasons of conveni- 
ence, public policy and practical justice, which are stated by Mr. 
Justice Mitchell in the case of Hospes vs. Car Co. (48 Minn., 198), 
inthese words: “Inasmuch as the capital of a corporation is the 
basis of its credit, its financial standing and reputation in the 
community has its source in, and is founded upon, the amount 
of its professed and supposed capital, and every one who deals 
with it does so upon the faith of that standing and reputation, 
although as a matter of fact he may have no personal knowl- 
edge of the amount of its professed capital, and in a majority of 
cases knows nothing about the shares of stock held by any par- 
ticular stockholder, or, if so, what was paid for them. Hence, 
ina suit by such creditors against the holders of bonus stock, he 
could not truthfully allege, and could not affirmatively prove, 
that he believed that the defendant’s stock had been paid for, 
and that he gave the corporation credit on the faith of the finan- 
cial standing of the corporation, which was based upon its ap- 
parent and professed amount of capital.” 

Now it is perfectly apparent from the record in this case that 
the company, for the purpose of establishing its credit as a 
solvent company, and thereby to induce the business public to 
rely upon such credit and accept and pay for its policies, delib- 
erately and steadfastly professed to have a paid-up capital and 
widely advertised the pretense with the knowledge of the de- 
fendant directors. It went so iar as to place the representation 
upon the face of its policies which were cash or stock policies 
with no mutual features. Is it not reasonable then to presume 
that the insured relied upon the representations? Would not 
any other rule be inequitable and foster frauds of the character 
of this one? It would be impracticable, if not impossible, to call 
on the trial each policyholder and elicit from him an analysis of 
the mental processes -which led him to accept and pay for his 
policy. Necessarily he must have relied upon its reputed finan- 
cial standing in accepting his policy. 

We hold that all creditors in this case, whose claims against 
the company are based upon cash or stock policies containing 
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no express reference to any mutual liability (which we here des- 
ignate as policies of the first class), are presumed to have relied 
upon the statements and representations of the company here in 
question, and that as to such creditors it was not necessary to 
make direct proof of such reliance by calling such creditors as 
witnesses. On the other hand, we hold that, as to creditors 
whose claims are based upon policies issued by the company 
which expressly provided for a mutual liability (which we here 
designate policies of the second class), it will not be presumed 
that they relied upon such statements and representations, for it 
will be presumed that they read their policies and were advised 
thereby of the true character of the company. It follows that the 
trial court erred in making its seventeenth finding of fact, and 
also in denying the plaintiffs’ motion to amend the same, and, 
further, that for these errors the judgment must be reversed, 
This brings us to a consideration of the practical question 
whether a new trial of all the issues in this case shall be granted, 
or the cause remanded with instructions to the District Court 
to determine the respective amounts due to the creditors of the 
company whose claims are based upon policies of the first class, 
and to amend the seventeenth finding of fact and its conclusions 
of law to the effect that such creditors did rely upon the repre- 
sentations as to the assets and paid-up capital of the company, 
and that the defendant directors are liable for the claims of such 
creditors, but are not liable for claims which are based upon poli- 
cies of the second class. This court cannot make or amend find- 
ings of fact or direct it to be done, where the facts are in dispute, 
but, where, as in this case, the question whether or not a finding 
of fact should be amended is a question of law, this court will 
determine the question and direct the amendment accordingly, 
and thereby avoid the delay and expense of a retrial of the issues. 
We are of the opinion that this cause should be remanded with 
instructions as here indicated. The plaintiffs raise the point that 
the judgment appealed from was wrong because the defendants 
were adjudged liable pro rata for the claims of creditors. To 
avoid any misunderstanding and a fourth appeal in this case, we 
deem it proper to state that the liability of the defendants is not 
simply pro rata, but each is liable to the amount of his subscrip- 
tion, so far as it may be necessary to satisfy the claims of the 
creditors, and that judgment should be entered against him on 
this basis with provisions for the execution of ratable executions, 
as was done in the case of Harper vs. Carroll, 66 Minn., 492. 
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judgment reversed, and cause remanded to the District Court 
for further proceedings therein not inconsistent with the opinion 
of the court herein. 


Application for Amended Order. 


PER CURIAM. 

Since the opinion herein was filed, our attention has been 
called, by an application for an amended order remanding the 
case and the stipulation of the parties to certain issues, not in- 
volved in this appeal, which satisfy us that the amendment should 
be allowed. Therefore it is ordered that the order remanding 
this case be, and it is hereby, amended so as to read as follows: 
Ordered that the judgment appealed from be, and it is hereby, 
reversed, and the cause remanded for further proceedings not in- 
consistent with the opinion of the court herein, and, further, that 
the District Court try, by a new trial or by amended findings 
upon the present record, according to its discretion, the following 
issues: (1) Whether the defendant Mareck is liable on any 
policies issued for debts contracted after his resignation; (2) 
whether any of the defendant directors are entitled to any offsets ; 
(3) whether the defendant directors are liable on policies held by 
assignees of original policyholders; (4) whether the defendants 
are entitled to any additional relief on account of settlements 
made by plaintiffs with other directors; (5) what claims are based 
on cash or stock policies, or policies of the first class, and whether 
defendants are liable to general creditors who are not policy- 
holders. 
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SUPREME COURT OF IOWA. 


TACKMAN 
v8. 


BROTHERHOOD OF AMERICAN YEOMEN.* 





Where the issue of a suit concerned only the certificate of membership of 
a benevolent society and the defense was not based on the application 
and by-laws, the latter need not accompany the certificate. 


In case of alleged suicide the presumption against it due to love of life 
should be treated as evidence. 


Evidence of experiments showing that if a bridle was hung from a peg 
in the manner in which it was alleged the insured was found sus- 
pended, a person would be strangled, was admissible. 


Instruction as to the presumption against suicide due to natural love of 
life was not erroneous, for failure to limit it to natural conditions 
where there was no evidence that the mental condition of the deceased 
was not natural at the time of his death. 


Appeal from District Court, Butler County. Action on cer- 
tificate of membership in the defendant association resulted in a 
verdict and judgment for the plaintiff. The defendant appeals. 


EpcGArR C. Corry and Epwarps & Camp, for Appellant. 
GrorGE A. MCINTYRE, for Appellee. 


LADD, J. 

The association issued a certificate of membership to Heinrich 
Tackman November 12, 1901, in which the plaintiff was named 
as beneficiary. He was found dead October 24, 1905, and the 
object of this action is the recovery of the indemnity stipulated 
in the certificate. A clause therein exempts defendants from lia- 
bility “if the said member * * * shall die of suicide, whether 
sane or insane”, and this was the only defense interposed. 

1. When counsel for plaintiff introduced the certificate of mem- 
bership objectidn was made on the ground that it was not accom- 
panied by the application and by-laws. To this it was said these 
were attached to and made a part of the policy, whereupon the 
objection was overruled. Whether this was so we have no means 
of knowing, but, assuming it not to be true, the ruling was cor- 
rect. The defense was not based on either the application or by- 
laws, and that a certificate had been issued providing for indem- 
nity as alleged was admitted in the answer. The only issue with 
respect to the certificate was whether the copy set out was true, 

* Decision rendered, March 10, 1906. 
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and this was disposed oi by the introduction of the certificate in 
evidence without other portions of the contract: Rogers vs. 
Cedar Rapids Ins. Co. (72 lowa, 448), relied on by appellant, is 
not in point, for there the answer set up the invalidity of the 
policy owing to false statements contained in the application, and 
the court held that, as the latter was made by the policy a part of 
the contract, it was error to admit the one in evidence unaccom- 
panied by the other. Here the certificate alone disposes of the 
only issue raised; that is, whether a true copy was attached to 
the petition. 

2. Appellant insists that a verdict should have been directed 
for the defendant on the ground that the evidence of suicide was 
conclusive. The disposition of this question necessitates a brief 
review of the evidence. Tackman was nearly forty-seven years 
of age at the time of his death. His domestic relations were 
agreeable. He had been married twenty-six years and had four 
children. The evidence indicated that he had enjoyed good 
health until the summer before, when he suffered from gastritis, 
which rendered him nervous, and he was worried in the fall be- 
cause of a partial faiiure of the corn crop. About a week prior 
to his death he appears to have complained to his neighbors of 
his financial condition, which was not at all serious, and ap- 
peared to be excited. Three days prior to his death a load of 
hay, which he was hauling to market, tipped over, and those who 
saw him immediately thereafter testified that his talk was con- 
fused. He did no work during the next two days, and com- 
plained of trouble in his head. But he plowed in the forenoon of 
the day of his death. In the afternoon he was engaged with his 
son Henry, a boy of sixteen years, in burning some old grass, 
and at about 3 o’clock went to the barn to get the team to resume 
plowing. After he had been gone about an hour, Henry fol- 
lowed to look for him, and found him suspended to a peg on 
which the harnesses were ordinarily hung at the end of the par- 
tition between the teams. A bridle with a tie strap was hung on 
this peg with the lower end about his neck. Henry testified that 
he was facing diagonally back irom the partition with his knees 
bent, one hand in his trousers pocket and body resting on his 
heels with the strap about his neck, his head leaning forward. 
The boy took a knife from his father’s pocket and cut the strap, 
and the corpse fell forward. He then informed his mother, who 
returned with him, and he pulled the strap from about his father’s 


neck without any obstruction in the way of a knot, but there was 
VoL, XXXV.- 24. 
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a dent in the strap as though another part had been drawn over 
it. There were ridges on the neck, but no froth at the mouth 
nor other indication of strangulation. One Olney testified that 
he had hung a bridle with a tie strap attached on a peg in a par- 
tition of like height and threw the strap over the peg, leaving a 
loop hanging down about half way on the breast of a man of the 
same height as deceased. The location, height, character and 
situation of the peg and the bridle and strap corresponded with 
those where deceased was found hanging. The witness was sub- 
stantially of the same height and weight. He walked along next 
to the partition and fell with his head in the loop. The result was 
that the strap was drawn around his neck in such a way that it 
caught or drew over itself, and would have choked him to death 
had he not regained his balance. This was repeated many times 
in the presence of other witnesses, and the same result hap- 
pened about three times out of four experiments. 

It is contended by appellant that from this evidence it can only 
be inferred that deceased tied the strap about his neck and vol- 
untarily sank down to strangulation and death. On the other 
hand, plaintiff’s contention is that the bridle was hanging on the 
peg with the tie strap over it in the form of a loop, and that 
Tackman, in walking along the partition between the stalls, fell 
with his head in the loop, and the tie strap was drawn about his 
neck so that, owing to his/enfeebled condition, he was unable to 
release himself and was choked to death. Undoubtedly, it might 
have been inferred from all this evidence that the deceased had 
taken his own life. The admissions of plaintiff to that effect are 
of little consequence for they were not based on any facts other 
than those detailed: Supreme Tent vs. Stensland (IIl.), 68 N. E., 
1098. ‘[Tackman may have been discouraged and somewhat de- 
spondent concerning his affairs; but his relations to his family 
were agreeable, and his financial condition not such as to drive 
any one to desperation. The evidence, then, aside from the situ- 
ation in which his body was found, furnished little aid in solving 
the problem before the jury. In the absence of any eye-witness 
to the transaction, the cause is necessarily a matter of inference. 
Conceding the evidence of the experiments to have been rightly 
received, it is manifest that the jury might have concluded that 
death resulted from accident, in the manner explained by the 
witness Olney. He had been injured but a few days before, and 
would not be less likely than when in ordinary health to save 
himself if caught in such a situation. Moreover, the instinct of 
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self-preservation and love of life is so pervading an element of 
human nature that the presumption always obtains against self- 
destruction, and this presumption is to be treated as evidence in 
the case. While such an accident may be exceedingly rare—pos- 
sibly may never Have, occurred before—this does not furnish a 
sufficient reason for saying it did not happen, for the novel, the 
unexpected, the unforeseen, against which no man may safely 
calculate, is transpiring every day. Indeed, death resulting oth- 
erwise cannot be classed as accidental. The court rightfully de- 
clined to interfere with the jury’s conclusion. 

3. Appellant strenuously contends, however, that the evidence 
of the experiments was not admissible. The courts have been 
very conservative in the matter of receiving evidence in the na- 
ture of demonstrations, but it is now well settled that, when the 
conditions are shown to be substantially the same, evidence of 
actual experiment is an acceptable aid in determining the issues 
in a case. Indeed, there is an advantage in experiments over 
some other kinds of evidence, in that it substitutes experience 
for speculation and a demonstration in place of what sometimes 
seems no more than guesswork. The most logical classification 
of experimental evidence is that found in 5 Ency. on Ev., 482, 
where the author says: “It is permissible to show: First, in 
proof of an alleged fact, that a result similar to the fact in ques- 
tion was obtained from an experiment performer under condi- 
tions substantially similar to those admitted or proved to exist; 
second, in disproof thereof, that a result was obtained different 
from the alleged fact by an experiment performed under similar 
conditions; and, third, that a similar result was obtained from 
an experiment performed under totally different conditions.” 
Examples of the first two classes are so numerous that any ade- 
quate citation of authorities is impractical. As indicated, the 
last classification contemplates a difference in the conditions, and 
the purpose of the experiment is to demonstrate that the same 
result might have happened under different conditions than those 
supposed to exist. To render the experiment of any probative 
value, however, the conditions must be such that they may be 
found to have been not only possible, but reasonably probable, 
for otherwise there would be no ground upon which to base a 
finding that they might have existed. 

In Lincoln vs. Taunton Copper Mfg. Co. (g Allen, Mass., 181) 
the issue was whether a copper mill was injuriously affecting 
plaintiff's land. The plaintiff had shown by experiment that 
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vegetation on the premises had contained copper. Thereupon, 
the defendant was permitted to show by an expert that in ex- 
periments on grasses procured elsewhere he had obtained cop- 
per: Ejidt vs. Cutter (127 Mass., 522) is a similar case. The 
same principle was applied in Farmers’ & Merchants’ Bank ys. 
Young (36 lowa, 44), where a witness accounted for the apparent 
difference in color of ink in signatures by saying that a blot- 
ting pad may have been used on one and not the other, and it 
was held error not to allow him to illustrate the effect of the 
writing pad; 7. e., demonstrate that the same result in colors 
might have been occasioned by the use of the blotting pad as in 
the use of different inks. In Homan vs. Franklin Co. (98 Iowa, 
692) an expert having testified that the dilated condition of 
plaintiff's pupils was traceable to an abnormal condition of the 
heart, and, having performed certain experiments so indicating 
in the presence of the jury, the defendant, after showing by other 
experts that the same results would be produced on other per- 
sons, asked to be permitted to demonstrate this on some person 
with normal eyes. This was denied as “the court could not be 
asked to find a man in normal condition”. Though the ruling 
was sustained, it was on the ground that there was no abuse of 
discretion in refusing to delay the trial to obtain a suitable sub- 
ject, but the admissibility of such evidence was distinctly recog- 
nized. Such evidence is often of the greatest importance in aid- 
ing the jury to ascertain the cause which produced a particular 
result when this is purely a matter of inference. 

The case at bar is a pertinent illustration of this. No one wit- 
nessed the death of Tackman. The cause was purely a matter 
of inference. We are asked by the appellant to infer from the 
fact that the deceased was found dead with a strap about his neck 
that he voluntarily placed it there for the purpose of killing him- 
self. This involves the further inference that he tied the strap to 
his neck and threw his weight on it. Why not infer instead that 
the strap hung over the peg in the form of a loop? It was the 
habit of Tackman and his sons, in hanging the bridles, to throw 
the strap over the peg. Says Greenleaf, in his work on Evidence 
(volume 1, § 14): “A habit of doing a thing is naturally of pro- 
bative value as indicating that on a particular occasion the thing 
was done as usual, and, if clearly shown as a definite course of 
action, is constantly admitted in evidence :” Smith vs. Clark, 12 
Iowa, 32. It might have been found, then, that the bridle had 
been hung at this place with a tie strap hung over the peg. It 
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might also have been found, from the testimony of Henry, that 
the strap when pulled from his father’s neck was not tied. This 
last circumstance strongly tends to support the presumption that 
death was by accident. The only conditior?, then, necessarily to 
be inferred in support of the experiment, is that the tie strap 
might have hung over the peg in the form of a loop. This was 
quite as permissible in explanation of how the accident might 
have happened, as to infer that deceased voluntarily tied it about 
his neck. It is also quite as permissible to suppose that he feil 
in this loop, as that he voluntarily sank down with his weight to 
strangle himself. In other words, it is as logical to say the con- 
ditions were as supposed in the experiments of Olney, as that 
they must have been had he committed suicide. Manifestly, 
then, the jury might have found the conditions as supposed in 
the experiments reasonably probable, and it was not error to 
receive the evidence as tending to explain how death was pro- 
duced. 

4. Exception is taken to the fourth instruction, in which the 
jury was told that: “A man’s natural instinct is to preserve his 
life, and not to destroy it. Therefore the presumption is that 
Tackman did not commit suicide, and that presumption should 
be considered in deciding whether or not he did commit suicide.” 
The appellant thinks that the instructions should have been 
qualified so as to Jimit this presumption to “natural conditions”, 
and when the party is in possession of his faculties. In the ab- 
sence of any evidence to the contrary, the deceased was presumed 
to be in his right mind, and therefore the presumption stated by 
the court obtained. The criticism is disposed of by Stephenson 
vs. Bankers’ Life Ass’n, 108 Iowa, 637. 

Affirmed. 
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SUPREME COURT OF WISCONSIN. 


PRESBYTERIAN MINISTERS’ FUND 
vs. 
THOMAS.* 


The application was forwarded by a company in Pennsylvania to the in- 
sured in Wisconsin, and there signed and returned, and the policy was 
issued and mailed to the insured, who signed and returned the pre- 
mium note by mail. 


Held, That this was a Pennsylvania contract, but where the company was 
not authorized to do business in that state it was a violation of the 
statute forbidding unauthorized insurance, and no recovery on the 
note could be had in a Wisconsin court. 

Appeal from Circuit Court, La Crosse County. Action by the 

Presbyterian Ministers’ Fund against W. D. Thomas. From a 


judgment in favor of plaintiff, defendant appeals. 


Statement of facts by KERwWIN, J. 

Plaintiff, a Pennsylvania corporation, brought action to re- 
cover on a note given for the first premium on a life insurance 
policy on the life of defendant, a resident of Wisconsin. It is 
alleged in the answer, in effect, that plaintiff is a foreign corpo- 
ration engaged in furnishing life insurance, incorporated under 
the laws of Pennsylvania, and having its home office in Phila- 
delphia, and that it has not been licensed to do business in Wis- 
consin, and has not complied with chapter 89, Rev. St., 1898, and 
amendments thereto; that the note in question was made in 
Wisconsin, and that plaintiff represented it was authorized to do 
business therein; and that it discriminates in favor of some and 
against other individuals and between insurants of the same class. 
A jury was waived, and the case tried by the court, and judg- 
ment entered for plaintiff for $227, amount of the note for first 
premium, from which judgment this appeal was taken. 


WINTER & Escu, for Appellant. 
Gro. W. BUNGE, for Respondent. 


KERWIN, J. (after stating the facts). 
It is conceded that the plaintiff is a Pennsylvania corporation, 
and that it never complied with the laws of this state respecting 
the doing of insurance business herein, or the making of con- 
tracts with residents of this state. The contention on the part of 
the defendant to reverse the judgment is that the contract in 
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question was made in Wisconsin, therefore void for the reason 
that plaintiff had no authority to do business or make contracts 
in Wisconsin, without compliance with our statutes, and that, 
even if made in Pennsylvania, still it cannot be enforced here. 
The contract of insurance was made by correspondence; the 
plaintiff sending its application from its office in Philadelphia to 
defendant at La Crosse, Wis. Defendant filled out and signed 
the application at La Crosse and forwarded it to plaintiff’s office 
in Philadelphia, offering to take the insurance in accordance 
with the application, and directing the issue of the policy. In 
compliance therewith plaintiff issued the policy at its office in 
Philadelphia and mailed the same to defendant, upon receipt of 
which defendant signed and mailed to plaintiff a note for the first 
premium, which note recited that it was for balance of first pre- 
mium on the policy, and payable at Philadelphia. The court 
below found that the contract was made in Philadelphia, Pa., 
and we are inclined to the opinion that it was right in so holding. 
Defendant’s proposition for insurance was accepted at Phila- 
delphia when the policy was issued and mailed to defendant in 
compliance with the application, and the note in suit given for 
the first premium, although made and signed in Wisconsin, was 
payable in Philadelphia, Pa. We think, therefore, the contract 
in question was a Pennsylvania contract. While as a general rule 
the construction and validity of a purely personal contract de- 
pends on the law of the place where made, if the contract be made 
in one place to be performed in another, the place of payment 
and performance is the place of the contract: Brown et al. vs. 
Gates, 120 Wis., 349. 

We are not concerned here whether this contract could be en- 
forced outside of Wisconsin or not. The question is, can it be 
enforced in Wisconsin? Section 1978, Rev. St., 1898, provides: 

No corporation, association, partnership or individual shall 
do any business of insurance of any kind, or make any guar- 
anty, contract or pledge for the payment of annuities or en- 
dowments or money to the families or representatives of any 
policy or certificate holder, or the like, in this state or with any 
resident of this state except according to the conditions and 
restrictions of these statutes. And the term insurance cor- 
poration as used in this chapter may be taken to embrace 
every corporation, association, partnership or individual en- 
gaging in any such business. 


This statute is broad and general, and prohibits all persons 
and corporations from doing any business of insurance or mak- 
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ing any insurance contract in this state, or with any resident of 
this state, except according to the restrictions prescribed by 
statute. The restrictions and conditions imposed will be found 
in Sections 1220, 1947-1951, 1953, 1954, Rev. St., 1898, and are 
provisions in the interest and for the protection of residents of 
this state against irresponsible insurance companies. Section 
1978, Rev. St., 1898, above quoted, was obviously intended to 


prevent the making of any insurance contract with a resident of 


this state by any individual or corporation who had not complied 
with these statutes. As said by Mr. Justice Winslow, in speaking 
for the court, in Rose vs. Kimberly & Clark Co. (89 Wis., at page 
550): “The evil to be corrected is not the writing of a policy by 
an unlicensed company within this state alone, but the writing 
of such a policy at all. Bearing in mind the object of the statute 
and the evil to be corrected, it is very plain that the object will 
be largely defeated, and the evil will flourish as before, if it be 
held that companies without license can establish their agencies 
just outside of the state Jine and conduct their business by mail.” 
Counsel for respondent seeks to distinguish the foregoing case 
from the case at bar, because the subject of insurance was prop- 
erty in Wisconsin, but no difference in principle is perceived, 
In each, the contract attempted to be enforced is against the 
plain, positive prohibition of the statute. To hold otherwise 
would be to give foreign insurance companies a decided advan- 
tage over residents of this state and practically nullify the stat- 
utes passed by the Legislature for their protection. 

It is well established that this state has the right to impose 
conditions upon foreign insurance companies doing business 
here, when such conditions are not in conflict with the Constitu- 
tion or laws of the United States: Stanhilber et al. vs. Mutual 
M. Ins. Co., 76 Wis., 291; Chicago T. & T. Co. et al. vs. Bash- 
ford et al., 120 Wis., 281; State vs. U. S. M. A. Ass’n, 67 Wis., 
629; AZtna Ins. Co. vs. Harvey, 11 Wis., 412. Nor does such 
legislation contravene the Constitution of the United States: 
Stanhilber et al. vs. Mutual M. Ins. Co., supra; Chicago T. & T. 
Co. et al. vs. Bashford et al., supra; Paul vs. Virginia, 8 Wall. 
181; Ashland L. Co. vs. Detroit S. Co., 114 Wis., 66; Wyman 
vs. Kimberly-Clark Co., 93 Wis., 554. The statute under con- 
sideration prohibits doing business of insurance, or making con- 
tract of insurance with a resident of this state. The law de- 
nounces the making of any such contract with a resident of this 
state, and is very.obviously against the enforcement of such a 
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contract in our courts. The contract being contrary to the stat- 
utes and the policy of the law of this state, our courts will not 
lend their aid in the enforcement of it: tna Ins. Co. vs. Har- 
vey, supra; Rose vs. Kimberly & Clark Co., 89 Wis., 545. We 
are referred to Seamans vs. Knapp-Stout & Co. (89 Wis., 171), 
and Chicago T. & T. Co. et al. vs. Bashford et al., supra, as 
authorities for respondent’s contention; but we cannot see that 
these cases sustain their position. On the contrary, they are 
clearly distinguishable from the case at bar. In Seamans vs. 
Knapp-Stout & Co., supra, the insurance company and defendant 
were residents of the state of Wisconsin, although the property 
insured was situated outside of the state. No law of the state of 
Wisconsin was violated either in the making of the contract or 
the enforcement of it. In Chicago T. & T. Co. et al. vs. Bashford 
et al., supra, the contract in suit was upon a lien or claim which 
accrued before the passage of the law, which it was claimed was 
violated. It was held that the plaintiff was not transacting busi- 
ness in the state by passively continuing to hold a previously ex- 
isting and valid lien or title, and that the commencement and 
prosecution of the suit was not transacting business in the for- 
bidden sense. 

But it is strenuously contended that our courts should enforce 
the contract in question on the ground of comity. We are aware 
of no rule of comity which requires our courts to enforce the con- 
tract of a foreign corporation with a resident of this state in con- 
flict with the letter and policy of our laws, whether the contract 
be made within or without the state: Rose vs. Kimberly & 
Clark Co., supra; Stanhilber et al. vs. Mutual M. Ins. Co., supra; 
Seamans vs. Zimmerman, 91 Iowa, 363; Seamans vs. Christian 
B. M. Co., 66 Minn., 205; Seamans vs. Temple Co., 105 Mich., 
404. The rule of comity claimed by respondent would place for- 
eign corporations on more favorable ground in the transaction of 
insurance business with residents of this state than domestic cor- 
porations and foreign corporations duly licensed. ‘The rule of 
comity does not go to this extent: 6 Thompson on Corp., § 7885; 
2 Morawetz on Corp. (2d Ed.), § 965; Empire Mills vs. Alston 
G. Co. (Tex. App.), 15 S. W., 200, 505; Bank vs. Earle, 13 Pet., 
592. From what has been said it follows that the note sued upon 
was executed in contravention of the law of this state and should 
not be enforced by our courts. 

The judgment of the court below is reversed, and the cause 
remanded, with instructions to dismiss the complaint. 
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SUPREME COURT OF ILLINOIS. 


WESTERN UNDERWRITERS’ ASS’N, Inc. 
v8. 


HANKINS.* 





An adjuster examined the loss and agreed to settle for a specific sum in 
cash, which was refused, and an appraisement was arranged for, 


Held, That proofs of loss were waived. The two appraisers selected an 
umpire who refused to act, and the appraiser for insured then sought 
to have another selected, but his associate insisted on adhering to the 
one first named, against the opposition of appraiser for insured, and 
afterward privately secured the umpire’s consent, but the insured’s 
appraiser declined to act with him. 


Held, That the umpire having declined to act, the appraiser for insured 
was entitled to insist on a new selection, and the insurer’s right to an 
appraisement was waived; the appraisement made by the two was 
invalid. 


Where the finding was for a loss equal to the face value of the policy, no 
allowance having been made for other insurance of half the amount 
of the policy in suit, the verdict was cured by a remittitur of a pro- 
portionate amount. 


A letter from the insured to the insurer, insisting on the selection of dis- 
interested appraisers, is admissible to show that he did not refuse to 
submit to an appraisement. 


Appeal from Appellate Court, Third District. Action by 
William N. Hankins against the Western Underwriters’ Asso- 
ciation. From a judgment of the Appellate Court affirming a 
judgment for plaintiff after a remittitur was entered, defendant 
appeals. 


HENRY RUSSELL PLAT? and J. T. GARRETSON, for Appellant. 
B. GALLIGAN and RoBERT H. Parron, for Appellee. 


HAND, J. 

This was an action of assumpsit commenced by the appellee 
in the Circuit Court of Sangamon County, against the appellant, 
upon a fire insurance policy for $2,000, covering a livery barn, 
which was damaged by fire on the 23d day of June, 1903. A trial 
before a jury resulted in a verdict in favor of the appellee for the 
sum of $2,000, upon which a remittitur of $666.67 was entered, 
whereupon a motion for a new trial was overruled, and judg- 
ment was rendered in favor of the appellee for the sum of $1,- 
333-33, which has been affirmed by the Appellate Court for the 
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Third District, and a further appeal has been prosecuted to this 
court. 

The appellant made a motion to take the case from the jury at 
the close of the plaintiff’s evidence, and again at the close of all 
the evidence, which the court overruled, and the action of the 
court in declining to direct a verdict in favor of the defendant at 
the close of all the evidence has been assigned as error. The 
policy was of standard form, and, among other things, provided 
that the company should not be liable beyond the actual cash 
value of the property at the time of the loss; that the loss should 
be determined by the insured and the company with proper de- 
ductions for depreciation, or, if they differed, by appraisers, and, 
the amount of such loss having been determined, the sum for 
which the company was liable should be payable sixty days after 
due notice, ascertainment, estimate and satisfactory proof of loss 
had been received by the company in accordance with the terms 
of the policy; that, if fire occurred, the insured should within 
sixty days after the fire, unless such time was extended in writing 
by the company, render a statement to the company, signed and 
sworn to by the insured, stating his knowledge and belief as to 
the time and origin of the fire, the interest of the insured, and all 
others, in the property, the cash value of each item thereof and 
the amount of loss thereon, all incumbrances thereon, all other 
insurance covering any of said property and a copy of all the 
descriptions and schedules in all the policies, any changes in the 
title, use, occupation, location, possession or exposure of the prop- 
erty since issuing of the policy, together with other information ; 
that, in the event of disagreement as to the amount of loss, the 
same should be ascertained by two competent and disinterested 
appraisers, the insured and the company each selecting one, and 
that the two so chosen should first select a competent and disin- 
terested umpire; that the appraisers together should then de- 
termine and appraise the loss, and, failing to agree, should sub- 
mit their differences to the umpire, and that the award, in writing, 
of any two should be prima facie evidence of the amount of the 
loss; that the company should not be held to have waived any 
condition or provision of the policy, or any forfeiture thereof, 
by any requirement, act, or proceeding on its part relating to the 
appraisal or to any examination provided for in the policy, and 
that the loss should not become payable until sixty days after the 
notice, ascertainment, estimate and satisfactory proof of the loss 
required therein had been received by the company, including an 
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award by appraisers when appraisal had been required; that the 
company should not be liable for any loss on the property greater 
than the proportion which the amount thereby insured should 
bear to the whole insurance covering the property; that no suit 
or action on a policy for the recovery of any claim should be sus- 
tainable in any court of law or equity until after full compliance 
by the insured with all the foregoing requirements. In addition 
to the policy issued to him by appellant, the appellee had a policy 
upon his building for $1,000 in the Anchor Fire Insurance Com- 
pany. 

in response to a notice of the loss by the local agent of appel- 
lant, it sent its adjuster, S. E. Lowe, to Springfield to settle the 
same. Lowe examined the premises and offered appellee $650, 
being two-thirds of his estimate of the total loss, in full settlement 
on behalf of appellant. Upon appellee’s refusal to accept said 
sum Lowe notified appellee that, under the terms of the policy, 
appellant demanded that the loss be submitted to appraisers for 
determination, and named S. R. White as appraiser for appellant. 
After some further negotiations appellee selected M. R. Mulvihill 
as his appraiser, and thereupon White and Mulvihill selected 
Fred Gehlman as umpire. The appraisers, White and Mulvihill, 
failing to agree as to the amount of the loss, notified Gehlman of 
his selection as umpire. Gehlman, who had previously been 
notified by the local agent of appellant that he would probably 
be selected as uinpire, when notified by White and Mulvihill, said 
he would rather not have anything to do with it; that he had 
figured on a loss on a former occasion and his experience had 
been unsatisfactory ; and that he would not serve. Mulvihill tes- 
tified that Gehlman said at that time he did not think he was 
competent—that an older man, or one with more experience, 
should be selected as umpire. Gehlman testified that, on the 
day before White and Mulvihill called upon him to notify him of 
his selection as umpire, Mulvihill called him up over the tele- 
phone and told him that White and himself (Mulvihill) would be 
around the next day for him (Gehlman) to act as umpire on a fire 
loss; that he (Mulvihill) did not want him to go on it at all; and 
that he (Gehlman) had better tell him he would not go on. This 
telephone conversation is denied by Mulvihill. Upon the re- 
fusal of Gehlman to serve as umpire, Mulvihill suggested to 
White the names of other persons he considered competent to 
act, but White said that Gehlman was competent and would 
finally act; that he (White) would insist upon Gehlman acting. 
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Mulvihill then said he did not want Gehlman, as the latter had 
refused to act and said he was not competent. Thereafter White 
called on Gehlman privately and obtained his consent to act as 
umpire. Appellee and Mulvihill persisted in their determination 
not to consent to the selection of Gehlman, and made further ef- 
forts, without success, to secure White’s consent to the selection 
of some other competent, disinterested person to act as umpire. 
Upon Mulvibill’s refusal to act with Gehlman, White and Gehl- 
man formulated an award or appraisal of the loss at $1,165.95, 
and the same was forwarded to appellee by mail, accompanied by 
a notice from appellant’s adjuster, Lowe, that upon execution by 
appellee of proofs of loss, in accordance with the said award, the 
same would be paid. Appellee refused to execute the proofs of 
loss in form as requested, and brought his suit upon the policy to 
recover the amount of damages sustained. 

The first contention made by appellant is that there is no proof 
in the record that the appellant waived the provision requiring 
an appraisement in case the insured and the company failed to 
agree as to the amount of loss in case of fire, and the provision 
reyuiring the assured to furnish the company, within sixty days 
after the fire, proofs of loss accompanied by the award of the 
appraisers, which provisions, it is said, are conditions precedent 
to appellee’s right to maintain a suit upon the policy. The pro- 
visions of the policy requiring an appraisal in case of disagree- 
ment, and the furnishing of proofs of loss, were made for the 
benefit of the company, and could be waived by it, and the ques- 
tion whether such provisions were waived by the company was a 
question of fact (Phenix Ins. Co. vs. Belt Railway Co., 182 IIL, 
33); and if there is evidence in the record, together with the in- 
ferences which may be legitimately be drawn therefrom, fairly 
tending to establish a waiver of those provisions of the policy, it 
was the duty of the trial court to submit the question of waiver 
to the jury: Offutt vs. World’s Columbian Exposition Co., 175 
Ill, 472; Illinois Steel Co. vs. McFadden, 196 IIl., 344. The ad- 
juster of the company inspected the building after the fire and 
then agreed to pay appellee $650 in cash in settlement of his 
claim. This offer was unconditional, and no question was made 
at that time by the company as to the ownership of the property 
or the cause of the fire. The only question then remaining unde- 
_ termined between the insured and the company was the amount 
of the loss. The insured declined to accept the offer of the ad- 
juster, and thereupon the parties sought to have an appraisement 
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in accordance with the terms of the policy. The company se- 
lected White, and the insured Mulvihill, as appraisers, and they 
agreed upon Gehlman as umpire. When the appraisers called 
upon Gehlman he declined to act as umpire, and Mulvihill then 
sought to have White join him in the appointment of a new um- 
pire. This White declined to do. When Gehlman declined to 
act as umpire the appraisers had the right to appoint a new 
umpire: 3 Cyc.,659. When Mulvihill declined to act with Gehl- 
man as umpire, White and Gehlman proceeded to make an ap- 
praisement and fixed the total loss upon the building at $1,165.95, 
two-thirds of which represented the amount they claimed should 
be paid by the company to appellee in settlement of the loss, and 
thereupon the adjuster filled out proofs of loss fixing the amount 
to be paid by the company to the appellee in settlement of the 
loss according to the appraisement made by White and Gehlman, 
and forwarded such proofs to the appellee, with the request that 
he sign the same and return to the company, and it would pay the 
amount of the claim fixed by the appraisement and specified in 
said proofs. Here, again, the company made no question upon 
the payment of the loss, except as to the amount which it should 
pay. We think the evidence fairly tended to show that the com- 
pany waived its right to an appraisement and to proof of loss 
(Niagara Fire Ins. Co. vs. Bishop, 154 IIl., 9; Dwelling House 
Ins. Co. vs. Dowdall, 159 IIl., 179), and that the court did not err 
in declining to take the case from the jury. 

It is next contended that the judgment, after the remittitur 
was entered, is excessive. There is evidence in the record fairly 
tending to show that the property was damaged in excess of the 
amount of the verdict, and, if the verdict was rendered by the jury 
without deducting from the amount of the loss the amount which 
the policy provided should be deducted by reason of the fact that 
a policy for $1,000, other than the policy of the appellant, was 
placed thereon by the appellee, as is contended by the appellant, 
that defect in the verdict was cured by the remittitur. The ques- 
tion of the amount which the plaintiff is entitled to recover, if any, 
is a question of fact, and, when there is evidence fairly tending to 
support a verdict, this court cannot ordinarily reverse a judg- 
ment, after a remittitur, on the ground that it is excessive: 
Chicago City Railway Co. vs. Gemmill, 209 IIl., 638. 

It is next contended that the court erred in giving to the jury 
the second instruction offered on behalf of the appellee. The 
criticism made upon that instruction is that it singles out and 
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gives undue prominence to certain facts proven on behalf of the 
appellee, while facts proven on behalf of the appellant are omitted 
from the instruction. We do not think the instruction subject to 
‘the criticism made thereon. If, however, it is defective in the 
particular pointed out, it was cured by the seventh instruction 
given on behalf of the appellant, where the facts claimed to have 
been admitted were called to the attention of the jury. Instruc- 
tions are to be read and considered as a series, and while an in- 
struction which omits some fact or element necessary to sustain . 
a recovery or to support a defense, where a verdict is directed, 
cannot be cured by another instruction which .supplies the 
omitted fact or element, if an instruction does not direct a ver- 
dict, it may be cured by another instruction which supplies an 
omitted fact or element. 

It is lastly contended that the court erred in admitting in 
evidence a letter written by the appellee to the appellant, in which 
he insisted that disinterested appraisers be appointed on or be- 
fore July 6th to determine the amount of damages to his building, 
or he would bring suit. ‘The letter was written to the appellant 
by the appellee after the controversy over Gehlman acting as 
umpire had arisen, and with a view to induce the appellant to join 
with him in appointing a disinterested and satisfactory umpire, 
and was competent evidence to show the appellee was not refus- 
ing to submit the question of his.loss to an appraisement under 
the terms of the policy. 

Finding no reversible error in this record, the judgment of the 
Appellate Court will be affirmed. 

Judgment affirmed. 
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Where a case is tried on the theory that the disinterestedness of an ap- 
praiser is one of the issues, it cannot be claimed that this was not an 
issue in the pleadings. 


Instructions that it is the duty of appraisers to give a just and fair award 
are not misleading, because the law requires only the exercise of their 
best judgment. 


Where the stipulations provided for the appointment of two appraisers 
who should select an umpire to act with them in case of difference 
only, and one of the appraisers afterward withdraws on account of 
difference with his associates, the other and the umpire cannot make 
a valid award on items concerning which there had been no preceding 
conference and disagreement with the withdrawing appraiser. 

Where a witness testifies as to the damage it is competent to show that 
his evidence was contrary to opinions he had previously expressed, 
but where the evidence of such opinions does not show that they 
were necessarily inconsistent with his testimony it is inadmissible. 


% Decision rendered, March 9, 1906. 
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From District Court, Winnebago County. Suit at law on 
insurance policies. The six cases were consolidated and tried as 
one in the District Court. From a verdict and judgment in favor 
of the plaintiffs, all of the defendants appeal. 


CARR, HEWITT, PARKER & WRIGHT and SULLIVAN & SUL- 
LIVAN, for Appellants. 

L. O. HatTcH, OLIVER GORDON, and HEALy Bros. & KEL- 
LEHER, for Appellees. 


SHERWIN, J. 

The plaintiffs owned a stock of general merchandise, worth 
from $12,000 to $15,000, that was insured by the defendants. On 
the 19th of December, 1903, a fire occurred in their store build- 
ing, on account of which they suffered a loss. Shortly thereafter 
an attempt was made to adjust the loss, but the parties were un- 
able to agree on the amount thereof, and finally stipulated for an 
appraisement. The agreement was in writing, and provided that 
J. A. Plummer and W. W. Thomas should ascertain and fix the 
sound value of the stock immediately preceding the fire and the 
loss and damage thereto. It further provided that the two ap- 
praisers named should “first select a competent and disinter- 
ested umpire, who shall act with them in matters of difference 
only. The award of said appraisers, or any two of them, made in 
writing, in accordance with this agreement,:shall be binding upon 
both parties to this agreement.” Plummer and Thomas quaii- 
fied, and selected as umpire A. O. Gjellefald, who also qualified. 
Plummer and Thomas then proceeded with the appraisement, 
calling to their assistance the umpire when occasion required, 
and worked together until Plummer refused to further act be- 
cause of the difference between himself and Thomas. Thomas 
and Gjellefald then completed the appraisement and returned an 
award of $1,705.37. This the plaintiffs refused to accept, and 
brought these suits on the policies, alleging in their petitions 
several reasons why the award was not binding on them, all of 
which we shall consider later. The defendants plead the ap- 
praisement and their tender of compliance therewith, and joined 
issue on all of the other averments of the petition. There was a 
trial to a jury and verdict for the plaintiffs for the aggregate sum 
of $4,500. 

The plaintiffs alleged that the agreement to arbitrate and the 
pretended award resulting therefrom were void because they 


were induced to enter into the agreenient by the false and fraudu- 
VoL. XXXV.—25. 
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lent representations and conduct of the defendants as to the ap- 
praiser Thomas, who was selected by them, and that when the 
agreement was made, and while acting as an appraiser in this 
case, Thomas “was a professional adjuster and appraiser, unfair, 
partial, biased and interested, and whose sole business was that 
of acting as an appraiser or adjuster for insurance companies 
in fire losses.” 

The court instructed that one of the grounds relied on by the 
plaintiffs for setting aside the award was because Thomas was 
not a disinterested and impartial appraiser. The instructions are 
assailed on the ground that no issue of the kind was presented 
by the pleadings. A critical analysis of the pleadings supports 
the appellant’s contention; but they are in no situation to com- 
plain thereof, for the reason that the case was tried on the theory 
that such was the issue and they themselves asked instructions 
thereon. The fourth instruction is further criticised because the 
jury was told therein that it was the duty of the appraisers to give 
a just and fair award, while the law requires only that they exer- 
cise their best judgment. The instruction could not have misled 
the jury, however, for men of the most common understanding 
would know that the honest judgment of the appraisers was all 
that could be required or obtained. 

It is further urged that the evidence was insufficient to war- 
rant the court in submitting to the jury the question whether 
Thomas was a fair and impartial appraiser. It is undoubtedly 
true that every reasonable presumption will be indulged in favor 
of the legality of the award, and that the party assailing it has 
the burden of proof to show to the contrary: Vincent vs. Ger- 
man Ins. Co., 120 Iowa, 272; ‘Tomlinson vs. Hammond, 8 Iowa, 
40. But in this case the record discloses evidence sufficient to 
warrant the jury in finding as a matter of fact that the award 
should not stand. We shall not enter into a discussion of the 
evidence on which we base this conclusion, for two reasons: 
First, because it is not our practice to do so; and, second, be- 
cause we shall have to send the case back for further trial and 
such discussion would be improper. 

The defendants plead an estoppel to question the wine be- 
cause the plaintiffs, knowing all of the facts relative to Thomas, 
aided and assisted in making the appraisement without objection 
to him. If facts or circumstances had been proven tending to 
support the issue thus presented, it would have been error not 
to instruct thereon, but counsel have not called our attention to 
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the evidence on which they rely, and we have been unable to find 
it for ourselves. 

The appellees assailed the award because it was made by 
Thomas and Gjellefald alone, and the court submitted to the 
jury the question whether there had been a final disagreement 
between the two appraisers that authorized the umpire to act. 
The appellants contend there was error in submitting this ques- 
tion to the jury because the evidence conclusively showed a dis- 
agreement between the appraisers. The real point in contro- 
versy, however, is whether the umpire had authority to act with 
Thomas in appraising the loss after the retirement of Plummer. 
Both parties are, of course, bound by their agreement, and a con- 
struction thereof can alone determine this question. The agree- 
ment provides, as we have seen, that the two appraisers shall 
appraise and estimate the loss, and that they shall select a third 
person as umpire, “who shall act in matters of difference only”. 
It is further provided that the award of said appraisers, or any 
two of them, shall be final. The court construed the agreement to 
mean that the umpire was not authorized to “make an award 
covering the whole stock and concurred in by only one of the 
appraisers unless both oi the appraisers first examined the stock 
of goods and formed and expressed to each other their opinions 
or estimates with respect to such sound value and damages and 
failed to agree”. We think the instruction correct. But for the 
provision in the agreement that the award might be made by 
only two, there could be no possible question as to the intent of 
the parties that the award must be made and signed by both 
appraisers. The agreement explicitly provides for an umpire, 
who shall have no power to decide or appraise except when there 
is a difference of opinion between the other two, and the agree- 
ment to abide by the award of any two means simply that the 
decision of the umpire and one appraiser on a disputed point 
shall be final. There is evidence tending to show that Plummer 
and Thomas did not go over the whole stock before the with- 
drawal of the former, and hence the question was properly sub- 
mitted to the jury for its determination as to the extent of their 
joint work as appraisers. See on this question generally, Rich 
ards vs. Holt & Hall, 61 Iowa, 529; Car vs. Bailey, 55 Iowa, 61; 
Kent vs. French, 76 Iowa, 187. The rule is different where all 
three of the arbitrators have power to act, with authority con- 
ferred upon either two to make an award: Ostrander on Fire 
Ins. (2d Ed.), § 291. 
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The umpire, Gjellefald, was used as a witness for the defend- 
ants, and gave his opinion as to the value of the goods immedi- 
ately before and aiter the fire, based upon his knowledge of the 
stock acquired in making the examination and appraisement 
thereof. On cross-examination he was asked whether he did 
not have a fire in his store before the plaintiffs’ occurred, and 
whether he did not say on the day after the plaintiffs’ fire that 
plaintifts’ fre was worse than his. The witness admitted having 
had a fire, but denied the alleged statement. He was then com- 
pelled to answer that he had received over $4,000 from the in- 
surance companies in settlement of his loss. The plaintiffs were 
then permitted to prove the statement attributed to the witness. 
Whether the statement itseli was admissible as impeaching evi- 
dence is perhaps doubtful. The witness gave his opinion as to 
the loss sustained by the plaintiffs, and under our own decisions 
it is competent to show that a different opinion has been ex- 
pressed: Miller vs. Mutual Benefit Life Ass’n, 31 Iowa, 216. It 
is a familiar rule, however, that there can be no impeachment on 
irrelevant matter, and that, to be admissible, the alleged variant 
statement must in fact be at variance with the witness’s present 
testimony. In other words, where an alleged variant statement 
is not substantially inconsistent with the testimony sought to be 
contradicted, it is inadmissible: Pearl vs. O. & St. L. Ry. Co., 
115 lowa, 535; Myers vs. Manlove et al. (Ind. Sup.), 71 N. E., 
893. 

In this case it is claimed that the witness was in the building 
the day after the fire, and that, in answer to a statement that the 
fire was nearly as bad as his, he answered, “Oh, it is much worse 
than mine.” Nothing further was said on the subject, and the 
testimony tends to show that the witness had in fact then made 
no examination as to the plaintiffs’ loss. But notwithstanding 
this we are inclined to the view that the statement was not in 
itself inadmissible. On its face it appeared to be, to some extent 
at least, at variance with his testimony, and its weight and im- 
portance are immaterial on the question of admissibility: Hook 
vs. George, 108 Mass., 324; Tinklepaugh vs. Rounds, 24 Minn., 
298. There being a variance, its sufficiency to impair the credit 
of the witness is for the jury to determine. The only testimony 
offered tending in any degree to make the alleged variant state- 
ment material was that of the witness on cross-examination that 
he had settled his loss for a little over $4,000. This evidence was 
incompetent as a foundation for the comparison sought to be 





1906. ] Continental Casualty Co. vs. Buchtel. 389 


shown. An insurance company or any other corporation may, 
for reasons of its own, buy its peace just the same as an individual 
may, and the fact that the witness compromised or settled his 
claim is not alone sufficient evidence of damage to his stock. In 
fact, the record does not show that his settlement covered only 
the damage to his stock. The testimony as to the settlement 
and as to his statement was therefore inadmissible, and that it 
was prejudicial to the defendants cannot be doubted. 
The judgment is reversed. 


SUPREME COURT OF NEBRASKA. 


CONTINENTAL CASUALTY CO. 
v8. 
BUCHTEL.* 


Where notice of an injury is received by an accident insurance company, 
and the company acts upon such notice, it is immaterial as to what 
relationship existed between the sender of the notice and either the 
assured or the beneficiary. 


Where the condition of an insurance policy provides for filing final proof 
of loss upon blanks furnished by the company within thirty days of 
the injury, and the company, with knowledge of the injury, neglects 
to furnish such blanks within the specified time, such conduct on the 
part of the company is a waiver of the condition as to time. 


Commissioners’ Opinion. Department No. 1, Error to Dis- 
trict Court, Lancaster County. Action by Katie Buchtel against 
the Continental Casualty Company. Judgment for plaintiff, and 
defendant brings error. 


BILLINGSLEY & GREENE, MANTON MAVERICK, and R. H. 
HAGELIN, for Plaintiff in Error. 
T. J. DovLe and G. W. Brerce, for Defendant in Error. 


OLpHaAM, C. 
On February 20, 1902, the Continental Casualty Company, 
defendant in the court below, issued its policy of insurance in- 
suring the life of Joseph E. Buchtel against death by accident in 
the sum of $200. Katie Buchtel, plaintiff in the court below and 
niece of the assured, is the beneficiary named in the policy. The 


* Decision rendered, Nov. 11, 1905. Syllabus by the Court. 
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assured resided at Port Hill, in the state of Idaho, at the time of 
his death, and the beneficiary, who was then a minor, resided 
with her mother in the city of Omaha, Neb. On the 14th day of 
July, 1902, the assured was killed by a falling tree in a cyclone, 
and had then paid the premium on his policy to April 30, 1903. 
Immediately after the death of the assured, the coroner of 
Kootenai County, Idaho, notified the defendant company of the 
fact of the assured’s death by accident. When this notice was 
received, the company requested further information concerning 
the accident, to which the coroner replied in a letter describing 
with great particularity every incident connected with the death 
of the assured, and giving the verdict of the coroner’s jury at the 
inquest. Subsequently, on the 27th of October, 1902, more than 
one hundred days after the accident, defendant company wrote a 
letter to the coroner (Dr. G. E. Barber) as follows :-— 
We hand you herewith proof of death blank upon which 
formal proof of death of Edward J. Buchtel, holder of policy 


No. 463,375, may be furnished us for further consideration of 
the case. 


The evidence of the defendant is that it never received any an- 
swer to this letter, but nothing is said as to whether or not the 
blank furnished-was ever returned. About four months after 
the death of the assured, plaintiff's mother, having been informed 
of such death, and also of the fact that the deceased held a policy 
of insurance payable to her daughter, wrote to the defendant 
asking for information as to that fact. In answer to this com- 
munication, the company informed plaintiff's mother as to the 
number and amount of the policy, and also of the fact that the 
company had been notified by the coroner of the death of the 
assured, and that blanks for the proof of death had been sent by 
the company to the coroner, from which it had received no re- 
turn. Plaintiff and her mother, after a considerable delay, finally 
succeeded in procuring from the coroner the policy of the de- 
ceased, and thereafter, on June 15, 1903, the plaintiff, by her at- 
torney, wrote to the company inclosing the coroner’s certificate 
of the death of the assured as a proof of loss, and demanded set- 
tlement of the policy, and at the same time offered to furnish any 
further information required. In answer to this communication 
the company replied as foilows :— 

The first notice which the beneficiary herself, or any one act- 


ing for her, gave to this company was under date of November 
18th, more than four months after the death, when the mother 
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of the beneficiary wrote in her behalf, and stated that she was 
informed at the time of Mr. Buchtel’s death he had a policy in 
this company. * * * I grant you, as you know, that the 
coroner had previously advised the company of the death. in 
response to that information, blank was furnished him on the 
presumption that he was acting for the beneficiary. That 
blank has never been returned to this office, and we have at 
the present time no affirmative proof as required by the policy. 
You will see from the above that, if the coroner was the agent 
of the beneficiary, the claim is disallowed for failure to furnish 
proof as required. If he was not the agent of the beneficiary, 
then the claim is disallowed for insufficiency of notice. I am 
therefore obliged to inform you that we have no legal liability 
on this claim, and that the same is rejected for the reasons 
above given, and for other reasons which are not necessary to 
take up at this time. 


On the trial there was no conflict in the testimony, and when 
the evidence was all in the court dirécted a verdict for plaintiff 
and entered judgment on the verdict. To reverse this judgment, 
defendant brings error to this court. 

Defendant relied on two defenses contained in the conditions 
of the policy. The first one is that a written notice from the in- 
sured, or his representative, and a certificate from the attending 
physician or surgeon, stating the time and place of the injury or 
death, should be received at the office of the company within 
thirty days after the date of such injury or death. The contention 
with reference to this defense is that the coroner, who attended 
the inquest, was not the representative of the assured when the 
notice was given. This contention is wholly without merit, in 
view of the fact that the notice was received and retained by de- 
fendant, and further particulars of the death and its surrounding 
circumstances were requested by the defendant from the coroner, 
and the answer to this request, mailed on August 18, 1902, was 
received and retained by defendant without any suggestion of 
further proof of loss until October 27, 1902, when the letter in- 
closing the company’s blank is alleged to have been sent for the 
final technical proof required. Now, while defendant’s witness 
testified that he never received any answer to this letter, he no- 
where says that the proof of loss was never filled out and re- 
turned by the coroner to the company. If, as a matter of fact, 
a true notice of the loss was received and acted upon by the com- 
pany, the relation of the parties sending the notice to the de- 
ceased, or his beneficiary, is wholly immaterial: Omaha Fire 
Ins. Co. vs. Dierks, 43 Neb., 473. 
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The second defense relied upon—the failure to file the blank 
furnished by the company within thirty days—is pleaded in a 
negative pregnant, as follows: “That final proofs containing 
answers under oath to questions in the blank furnished by the 
company for that purpose were not filed with the company in 
Chicago, III., within one month from the date of the injury, and 
thereby all claims for benefits were waived and forfeited to the 
company, and the defendant company has in no manner waived 
the conditions of said policy so as above alleged.” Now, this al- 
legation of the answer is tantamount to admitting that proof of a 
blank furnished by the company was filed, but not within thirty 
days of the date of the accident. The fact that the company had 
timely notice of the death, of which it subsequently received full 
particulars from the coroner holding the inquest, and neglected 
to furnish the blank on which a more formal proof was required 
for more than one hundred days after the accident, was clearly 
a waiver of the time in which this technical requirement might 
be relied upon. And again, the fact that the defendant company 
refused and neglected to furnish blanks to the plaintiff when her 
attorney offered to furnish any information required, was, under 
all the circumstances, a waiver of a demand for such special form 
of prooi. And once again, when the managing officers of defend- 
ant, in answer to the letter of plaintiff’s attorney, denied liability 
on the policy, for other reasons than failure to file this notice, the 
denial of liability was a waiver of the proof of loss: Home Ins. 
Co. vs. Fallon, 63 N. W., 860. 

We therefore conclude that the judge in the trial court was fully 
justified in directing a verdict for the plaintiff at the close of the 
testimony, and we recommend that the judgment of the District 
Court be affirmed. 

Ames and Letton, CC., concur. 

PER CURIAM. 

For the reasons given in the foregoing opinion, the judgment 
of the District Court is affirmed. 


1906. ] Woodard et al. vs. German-American Ins. Co. 


SUPREME COURT OF WISCONSIN. 


WOODARD Er AL. 
ve. 
GERMAN-AMERICAN INS. CO. oF NEw YorK.* 


Where the policy stipulated that it should be void in case of foreclosure 
proceedings unless indorsed on the policy, neither knowledge of the 
agent, his apparent silent acquiescence, nor his failure to tender back 
the unearned premium is a waiver of the required indorsement, nor 
is the retention by the company of proofs of loss such waiver. The 
mortgagee in such case has no greater rights than the insured. 

Appeal from Circuit Court, Price County. Action by C. W. 

Woodard and another against the German-American Insurance 

Company of New York. Judgment for defendant, and plaintiffs 

appeal. 

Statement of facts by KERWIN, J. 


This action was brought to recover $1,000, loss under a Wis- 
consin standard fire insurance policy contract, issued by defend- 
ant to plaintiff, C. W. Woodard, on a store building. There was 
attached to the policy a clause providing for payment to plain- 
tiff Anna Ulwelling as her interest might appear. The insured, 
Woodard, and mortgagee, Ulwelling, brought suit to recover on 
the policy, claiming a total loss. The defendant contested the 
right to recover on three separate and distinct grounds: (1) 
That prior to the making of the contract in suit the plaintiff 
Woodard had procured other insurance on the property insured 
by defendant in the amount of $1,500, which was in force and 
effect at the time of the fire, and that permission was given by 
the defendant to carry other insurance to the amount of $1,000 
only. (2) That the policy by its terms provided that it should 
be void if foreclosure proceedings were commenced with the 
knowledge of the insured, and that the plaintiff Ulwelling com- 
menced foreclosure proceedings on her mortgage covering the 
property, and that the summons and complaint were personally 
served upon the plaintiff Woodard, and that no agreement was 
indorsed on the policy or added thereto waiving the forfeiture 
occasioned by the foreclosure proceedings. (3) That the plain- 
tiff Woodard was guilty of fraud and false swearing in making 
proofs of loss. To avoid the forfeiture claimed on the part of the 
Decision rendered, Jan. 30,1906. ~~~~SCSCSCSCSSSSSS 
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defendant plaintiffs claimed waiver by notice to the agent of 
defendant of the prior insurance before the issuance of the policy 
in suit, and knowledge of the foreclosure proceedings after com- 
mencement thereof, and before the fire without objection, receipt 
of proofs of loss and failure to return unearned premium. After 
plaintiffs put in their evidence, defendant moved for a non-suit, 
which was denied. After the evidence was all in, defendant 
moved for a directed verdict, which was denied. 

The trial resulted in the following verdict: “(1) Was defend- 
ant’s agent, N. E. Lane, informed before the issuance of the 
policy of insurance described in plaintiff's complaint; to wit, on 
the 4th day of December, Igo1, that there was then a policy of 
insurance existing upon the same property described in plaintiffs’ 
complaint? Answer. Yes. (2) Did defendant’s agent, N. E. 
Lane, have notice of the commencement of the foreclosure of 
the mortgage executed by plaintiff, Woodard, to Anna Ulwelling 
on the said real estate described in plaintiffs’ complaint, on or 
about January 15, 1902? Answer. Yes. (3) If you answer ques- 
tion No. 2 by ‘Yes’, did defendant’s said agent, Lane, by his 
silence and failure to tender back any portion of the premium 
for which said policy was issued, induce the plaintiff, Woodard, 
to believe the said policy of insurance would be continued not- 
withstanding the commencement of said foreclosure proceed- 
ings? Answer. Yes. (4) If you answer question No. 3 by ‘Yes’, 
was the said plaintiff, Woodard, induced to believe that said 
policy was still in force? Answer. Yes. (5) If you answer ques- 
tion No. 4 by ‘Yes’, was plaintiff, Woodard, owing to said atti- 
tude of defendant, put to the expense of filing proofs of loss? 
Answer. Yes. (6) Did the fire of January 25, 1902, which broke 
out in said building insured by defendant against loss by fire, 
wholly destroy the same? Answer. Yes.” 

After verdict defendant moved to change the answers to the 
questions, and for judgment. The court ordered judgment for 
defendant notwithstanding the verdict, dismissing the plaintiffs’ 
complaint with costs, from which this appeal was taken. 


RuUBLER A. COLE, for Appellants. 
Joun BARNES (E. D. Minahan, of Counsel), for Respondent. 


KERWIN, J. (after stating the facts). 
It is undisputed that after the issuance of the policy an action 
to foreclose a mortgage owned by plaintiff Ulwelling upon the 
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property insured was commenced without the consent of the de- 
fendant and with the knowledge of the insured, Woodard, and it 
is not seriously disputed but that the commencement of such 
action worked a forfeiture of the policy, but it is claimed on the 
part of the plaintiffs that such forfeiture was waived by defendant, 
and that by its acquiescence in the foreclosure proceedings, re- 
ceipt of proofs of loss and failure to return unearned premium it 
elected to treat the policy in force, and that such conduct on the 
part of the defendant after knowledge of the forfeiture amounted 
to a waiver or operated as an estoppel. The foreclosure action 
was commenced some ten days or more before the fire, and there 
is evidence tending to show that the agent of the company had 
knowledge of such action prior thereto. The plaintiffs made 
and served proofs of loss and commenced action to recover on 
the volicy, claiming upon the trial, by way of establishing a 
waiver of the forfeiture occasioned by the foreclosure proceed- 
ings that they had been put to trouble and expense in making 
proois of loss and examining the remains of the destroyed 
building, without any objection on the part of the defendant, or 
assertion that it elected to stand upon the forfeiture of the policy, 
and that it retained the proofs of loss and did not return or offer 
to return the unearned premium, and that such conduct on its 
part amounted to a waiver of the forfeiture under the decisions of 
this court. But an examination of the cases cited by counsel for 
appellants will show that they do not sustain his contention. In 
Gans vs. St. Paul F. & M. Ins. Co. (43 Wis., 108); Cannon vs. 
Home Ins. Co. (53 Wis., 585), and Oshkosh G. L. Co. et al. vs. 
German F. Ins. Co. (71 Wis., 454) the insured in each case was 
put to trouble and expense at the request of the company in the 
preparation and making of proofs of loss after the company had 
knowledge of the forfeiture, and in Renier vs. Dwelling House 
Ins. Co. (74 Wis., 89) the general agent recognized the validity 
of the policy after forfeiture and invited proofs of loss, and the 
insured furnished the same in pursuance of such invitation. In 
Dick et al. vs. Equitable F. & M. Ins. Co. (92 Wis., 46) the in- 
sured was put to expense and delay by the company after knowl- 
edge of the forfeiture. In the latter case the insured at the re- 
quest of the adjuster furnished a carpenter’s estimate. There- is 
no proof or finding in the case before us that the plaintiffs were 
put to any trouble or expense at the request of the defendant. 
Nor is there any proof or finding establishing a waiver or estop- 
pel. The undisputed evidence shows that defendant simply re- 
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mained silent. It made no request and took no action inducing 
trouble or expense on the part of the plaintiffs. What the plain- 
tiffs did, they did at their own volition, and without any invitation 
from, or inducement by, defendant; they commenced action to 
recover and defendant contested their right. The policy in suit 
contained the usual precision of standard policies to the effect 
that it should be void unless otherwise provided by agreement 
indorsed thereon or added thereto, if, with the knowledge of the 
insured, foreclosure proceedings were commenced. 

It being established that the policy was forfeited by the com- 
mencement of foreclosure proceedings, it only remains to con- 
sider whether such forfeiture has been waived. True, the jury 
found that the agent of the defendant by his silence and failure to 
tender back any portion of the premium induced the plaintiff, 
Woodard, to believe that the policy would be continued in force 
notwithstanding the foreclosure proceedings, and that said plain- 
tiff was induced to believe it was in force, and that he was put 
to the expense of filing proofs of loss. But these findings are 
wholly immaterial. ‘The fact that Woodard believed the policy 
would be continued in force, or was induced to so believe, by the 
silence of defendant, or its failure to return the premium, cannot 
avail the plaintiffs. All that is claimed by plaintiffs is, that de- 
fendant retained the proofs of loss, failed to return the unearned 
premium or notify plaintiffs that it claimed a forfeiture. It is 
undisputed that defendant was never asked to waive the for- 
feiture, return any part of the premium, and that it never re- 
quested plaintiffs to make proofs of loss, or incur any expense 
whatever. Knowledge on the part of the agent is no evidence 
of waiver: Hankins vs. Rockford Ins. Co., 70 Wis., 1; Carey vs. 
German-American Ins. Co., 84 Wis., 80; Bourgeois vs. Mutual 
F. Ins. Co., 86 Wis., 402. Under the standard policy respecting 
waiver otherwise than as provided in the policy, this court in 
Welch vs. Fire Ass’n (120 Wis., 464, 465) said: “The court has 
never held, in the face of a policy provision forfeiting the con- 
tract for a violation of its provisions by the assured after the 
issuance thereof, such provision being accompanied by a stipula- 
tion that it shall not be deemed waived other than by a writing 
indorsed thereon, that a waiver could take place in any other 
manner. The court has often held to the contrary.” In Keith 
vs. Royal Ins. Co. (117 Wis., =31) defense was made on the 
ground of forfeiture because of change of partners, and that the 
assured under the policy were not the unconditional owners, and 


1906. ] Woodard et al. vs. German-American Ins. Co. 397 


it was shown for the purpose of avoiding the forfeiture that the 
agent was informed of such change and had knowledge of the 
facts before the fire, nevertheless it was held that such knowledge 
was immaterial, since no waiver was made in the manner pro- 
vided by the policy. After execution of the policy neither knowl- 
edge of the forfeiture coming to the agent, silence on his part, or 
failure to return unearned premium amounts to a waiver in the 
absence of the agreement provided by the policy indorsed there- 
on or added thereto: Stevens vs. Queen Ins. Co., 81 Wis., 335; 
Bosworth et al. vs. Merchants’ F. Ins. Co., 80 Wis., 393; Straker 
ys. Phenix Ins. Co., tor Wis., 413; Keith vs. Royal Ins. Co., 
supra. Nor does the retention of proofs of loss furnished by the 
insured amount to a waiver: McFetridge vs. Phenix Ins. Co., 
84 Wis., 200, 54 N. W., 326. The policy being forfeited by the 
foreclosure proceedings and no sufficient waiver having been 
shown the insured had no cause of action, and the mortgagee 
had no greater right than the insured: Wunderlich et al. vs. 
Palatine F. Ins. Co. et al., 104 Wis., 395; Keith vs. Royal Ins. 
Co., supra. From what has been said it follows that it is un- 
necessary to consider the other grounds of forfeiture urged by 
the defendant. 

It is further claimed on the part of the appellants that the de- 
fendant was not entitled to judgment notwithstanding the ver- 
dict, nor to judgment without setting aside the verdict or chang- 
ing the answers therein. But it will be seen that the findings in 
the special verdict fail to establish a waiver of the forfeiture, and 
such findings in connection with the undisputed evidence would 
not sustain a judgment for plaintiffs. It was, therefore, wholly 
immaterial whether the verdict were set aside or the answers 
changed. The defendant, upon the undisputed evidence, was en- 
titled to judgment. 

Judgment affirmed. 
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SUPREME COURT OF NEBRASKA. 


SHACKELFORD & DICKEY 
ve. 


INDEMNITY FIRE INS. CO.* 


From the mere fact that one delivered a policy of fire insurance in the 
preparation or execution of which he did not participate, and is not 
shown to have been authorized to participate, it cannot be inferred 
that he had authority to modify the contract or to waive any of its 
covenants or stipulations. 


Commissioners’ Opinion. Department No. 1. Error to Dis- 
trict Court, Douglas County. Action by Shackelford & Dickey 
against the Indemnity Fire Insurance Company. Judgment for 
defendant, and plaintiff brings error. 


C. R. Scorr and E. H. Scorr, for Plaintiffs in Error. 
McGiLtTon, GAINES & STorEy and E. R. Durrir, jor De- 
fendant in Error. 


Ams, C. 

The defendant in error, which was also defendant below, issued 
and delivered to the plaintiffs a policy of fire insurance on certain 
personal property to be and remain in force during a certain in- 
terval of time, while the property should be contained in a certain 
building at 1510 California Street, in the city of Omaha, “and not 
elsewhere”. The policy stipulated that it should “not be valid 
until countersigned by the duly authorized agent of the company 
at Omaha, Neb.”, and it was countersigned by one C. D. Mullen 
as such agent, but was delivered to the plaintiffs by one Charles 
O. Talmage in exchange for a like policy on the same property 
previously issued through the same agency by another company. 
At the time of the delivery of the first-mentioned policy, Talmage 
agreed that the premium thereon should be satisfied by the appli- 
cation thereto of the amount of unearned premium to which the 
plaintiffs were entitled on the policy taken up, and it does not ap- 
pear that there was any other payment of premium on the new 
policy. This transaction was on the 25th day of March, 1902, 
and the period of insurance recited in the contract was of one 
year from that date. Shortly before the 1st day of May, 1902, the 
~ # Decision rendered, Feb. 8, 1906. Syllabus by the Court. 
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plaintiffs told Talmage that they intended to remove the insured 
property on that date to another building situated on a different 
street in the city, and that they should want insurance, after the 
removal, in the new location. To this Talmage replied that he 
would leave the policy with the plaintiffs, and that when they 
moved he would have it fixed so that it would be good at the new 
place. He said: ‘All right, go ahead and move, and I will see 
that your transfer is made, when your property is moved.” He 
says: “I will see to it. Q. Is that all that he said? A. Well that 
is about all that I recollect in regard to it. * * * Q. What 
was said? A. I said: ‘Mr. Talmage, we have begun to move, 
and we will have everything moved by the Ist of May.’ I says: 
‘We have to give possession in here, the property is sold where 
we are, and we will have everything on the grounds up there by 
the 1st of May, and I want our insurance transferred by the Ist 
day of May.’ I says: ‘We will stand less risk at that time than 
any other time, and we will have to have everything away from 
here by the Ist, and so I want the transfer made by the Ist.’ And 
he said: ‘All right, I will see to it. Now give yourselves no un- 
easiness or anything about it.’ He says: ‘I will see to it mysell, 
and see that your transfer is made by the Ist day of May.’ ” 

The foregoing is the substance of all the evidence upon this 
branch of the case, and from it we are unable to infer with any 
degree of certainty what were the relations of Talmage with the 
defendant company. He does not appear to have written or 
signed the instrument, or to have joined or participated in so 
doing, or to have received, or to have been authorized to receive, 
the premium upon that or any other policy issued by this or any 
other company; nor did he promise to make any indorsement 
upon the instrument, or enter on behalf of the company or other- 
wise into any contract or stipulation with reference to it or to the 
removal. His sole promise was that he would “see to it himself, 
and see that your transfer is made by the 1st day of May”; that is, 
that he would see that it was done, not that he would do it. But, 
if he had promised to do the act himself, such promise would 
have been no evidence of authority. All that is shown that he 
ever did do on the behalf of the company, or, perhaps, on the be- 
half of the authorized and contracting agent of the company, was 
to deliver the policy in question and receive from the insured the 
former policy of the other company, and, so far as we know, that 
was all he ever was employed or authorized to do. The policy 
remained in the possession of the plaintiffs, and was never by 
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them presented to Talmage or to any one else for the purpose 
of having any indorsement made upon it or for the purpose of 
having it reformed or modified in any way or manner, and it is 
the settled law that, without modification or reformation, or 
something equivalent thereto, it ceased to be operative or in 
force upon the removal of the property from the building de- 
scribed in it: Burlington Ins. Co. vs. Campbell, 42 Neb., 208; 
Davison vs. London Ins. Co., 189 Pa., 133. The mere fact that 
the company was charged through Talmage with knowledge of 
the removal after it took place, if it were so charged, which we 
do not decide, and that it remained quiescent, was insufficient to 
revive its liability. The contract was terminated by the fact of 
removal, and it could have regained vitality only from some af- 
firmative act by or on behalf of the company equivalent to the 
making of a new contract of insurance: Davison vs. Ins. Co., 
supra; Connecticut Ins. Co. vs. Smith, 10 Colo. App., 121; Eng- 
lish vs. Franklin Fire Ins. Co., 55 Mich., 273. All the foregoing 
facts were disclosed by the evidence offered on behalf of the 
plaintiffs in an action on the policy for a loss occurring after the 
removal, at the conclusion of which the court instructed a verdict 
for the defendant. 
We recommend that the judgment be affirmed. 
Letton and Oldham, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, it is ordered 
that the judgment of the District Court be affirmed. 
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1906. ] In re Millers & Mfrs.’ Ins. Co., etc. 


SUPREME COURT UF MINNESOTA. 
Ix RE MILLERS’ & MANUFACTURERS’ INS. CO. 


LANE et AL. 
v8. 
PARSONS, RICH & CO.* 


A fire insurance policy for $3,000 issued January 21, 1903, for a gross pre- 
mium, was apportioned upon a building, stock, office supplies, etc. 
Neither written application nor oral representation was made by the 
applicant, and no inquiries were made by the company. The’ policy, 
as delivered and retained, provided: “This policy * * * shall be 
void * * * if the interest of the insured be other than uncondi- 
tional and sole ownership, or if the subject of the insurance be a 
building on ground not owned by the insurer in fee simple.” 


The building stood on leased ground. A fire occurred August 21, 1903, 
and the loss was apportioned upon the building, stock, machinery, 
boiler and engine house. The company first learned that the building 
stood on leased ground on September 16, 1903, and never offered or 
refused to return the premium which had been paid. The company 
became insolvent,’and, in an action against the receivers the trial court 
denied the plaintiff any relief, but directed the receivers to return the 
premium. 


Held (1), That the provision with reference to ownership and title applied 
to the existing conditions, and not to future changes in title. 

It was incumbent upon the applicant to disclose the nature of his title. 

The insured, by accepting the policy in question, is charged with notice 
of its contents, and is bound by its conditions: McFarland vs. St. 
Paul, etc., Ins. Co., 46 Minn., 5109, 

The company, by issuing the policy without inquiry, did not waive the 
conditions as to title and ownership: Collins vs. St. Paul, etc., Ins. 
Co., 44 Minn., 440. 


An insurance company cannot take advantage of a condition in its policy 
to avoid payment of a loss, when the facts which by its terms invali- 
date the policy were known to it or its agents when it issued the 
policy. But this rule has no application when the facts were not 
known. What is not known cannot be waived. 


When a policy of insurance never attaches, and no risk is assumed, the 
insured may recover back the premiums, unless he has been guilty of 
fraud, or the contract is illegal and he is in pari delicto. But the in- 
surer is not obliged to return, or offer to return, the premiums which 
have been paid voluntarily before notice of the fact that the policy is 
not in force, as a condition precedent to availing itself of its defense 
to an action on the policy. 

The contract is entire, and the increase of moral hazard, caused by the 
condition of the title to the land upon which the building stood, af- 
fected the entire property which was destroyed. 


Appeal from District Court, Hennepin County. In the matter 
of the receivership of the Millers’ & Manufacturers’ Insurance 


* Decision rendered, Jan. 12, 1906. Syllabus by the Court. 
VOL. XXXV.—26. 
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Company; Freeman FP. Lane and Hugh V. Mercer, receivers, 
From an order disallowing the claim of Parsons, Rich & Co., they 
appeal. 


Brown & KERR, for Appellant. 
H. V. MERCER, for Respondents. 


ELLiort, J. 

This is an appeal from an order of the District Court approv- 
ing and confirming the action of the receivers of the Millers’ & 
Manufacturers’ Insurance Company in disallowing the claim of 
Parsons, Rich & Co. against the insolvent corporation. The 
facts upon which the claim against the company arose are prac- 
tically agreed upon by the parties. The policy was issued June 
21, 1903, and by its terms insured the firm of Parsons, Rich & 
Co. against loss or damage by fire upon the property described 
therein in the sum of $1,000 from the date thereof until May 20, 
1904. On February 20, 1904, the insurance company became 
insolvent, and Freeman P. Lane and Hugh V. Mercer were ap- 
pointed receivers. A fire occurred on August 21, 1903, and the 
property covered by the policy was partially destroyed. A claim 
was duly made and filed with and disallowed by the receivers. 
It is conceded that if there is any liability on the part of the com- 
pany or the receivers it is for the sum of $830. 

The policy in question covered a brick and frame building and 
additions thereto, located upon certain lots in Newton, Iowa, and 
used by the insured in connection with its manufacturing busi- 
ness. It also covered the stock and machinery described in detail 
in the policy. The policy contained the following provisions :— 

This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstances concerning this insurance or the subject 
thereof; or if the interest of the insured in the property be not 
truly stated herein; or in case of fraud or false swearing by the 
insured touching any matter relating to this insurance or the 
subject thereof, whether before or after loss. * * * This 
entire policy, unless otherwise provided by agreement indorsed 
thereon, or added thereto, shall be void * * * if the interest 
of the insured be other than unconditional and sole ownership 
or if the subject of insurance be a building on ground not 
owned by the insured in fee simple. * * * This policy 1s 
made and accepted subject to the foregoing stipulations and 
conditions together with such other provisions, agreement or 
condition as may be indorsed thereon, or added thereto, and no 
officer or agent or other representative of this company shall 
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have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of 
agreement indorsed hereon or added hereto, and as to such 
provisions and conditions no officer, agent or representative 
shall have such power or be deemed or held to have waived 
such provisions or conditions unless such waiver, if any, shali 
be written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached. 


No written application was made for the insurance, and no 
written or oral representations of any kind or character were 
made by the applicant. When the policy was issued, and until 
the time of the trial, the title to the lots upon which the insured 
building was situated was not in Parsons, Rich & Co., but was 
in George W. Parsons. This fact was not known to the insurance 
company or to any of its agents or representatives until after the 
loss. The fire occurred August:21, 1903, and it appears from a 
letter written by the adjuster of the company that the actual con- 
dition of the title was known to the company on September 16, 
1903. The company and the receivers refused to pay the loss, but 
never returned, or offered to return, or expressed a willingness 
to return or account for, the amount of the premiums which had 
been paid by the claimant. On appeal to the District Court the 
action of the receivers was approved and confirmed, but the court 
directed that the receivers return to the claimant the amount 
which the company had received as premium under the contract. 

The appellant contends: (1) That, in the absence of any in- 
quiry or application or representation, the condition in the policy 
as to title and ownership did not apply to the then existing con- 
dition of the title, but referred only to subsequent changes in 
the title. (2) That under the circumstances the insurer should 
be held to have known of the actual condition of the title, and to 
have waived the provisions in the policy with reference to sole 
title and ownership at the time of the issuance of the policy. (3) 
That the policy was at the most only voidable at the option of the 
insurer, and if it elected to declare it void the declaration must 
relate back to the inception of the contract and be accompanied 
by a return or tender of the premium which had been received ; 
that by failing to promptly tender back the premium upon learn- 
ing the condition of the title the insurance company waived its 
right to insist upon the condition. (4) That the condition is am- 
biguous and not applicable to a policy which covers both stock 
and buildings. 
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1. The policy provides that 


This entire policy * * * shall be void * * * if the in- 
terest of the insured be other than unconditional and sole 
ownership, or if the subject of insurance be a buiiding on 
ground not owned by the insured in fee simple. 


There are some authorities which hold that this provision re- 
fers only to subsequent changes in the title, but they rest upon an 
unnatural construction of the language of the policy. The words 
used refer to the present and not to the future, and the conditions 
relate to facts as they exist at the date of the policy: Rosenstock 
vs. Mississippi Home Ins. Co., 82 Miss., 678; Liverpool & Lon- 
don & G. Ins. Co. vs. Cochran, 77 Miss., 348; Manhattan Fire 
Ins. Co. vs. Weill, 28 Grat. (Va.), 389; Collins vs. London Assur. 
Corp., 165 Pa., 298. The entire policy is not set out in the record, 
but we presume that it contains the usual provisions with refer- 
ence to the effect of alienation and change of title. The contract 
was made in Iowa, and the form commonly in use in that state 
provides that it “shall be void if any change or diminution other 
than by the death of the insured take place in the interest, title, or 
possession of the subject of the insurance.” The legal effect of 
future changes in the title is provided for by this provision, and 
the provisions relating to title and ownership refer to conditions 
at the time of the inception of the contract. It will be noted that 
in Hoose vs. Prescott Ins. Co. (84 Mich., 309), cited by appellant, 
the condition was that the policy should be void “if any change 
take place in the title”, etc. The court held that the language of 
the policy itself referred the condition to matters arising after 
the insurance went into effect. 

2. The form of policy now in common use requires the insured 
to disclose the extent and nature of his interest in the property, 
as it is a matter which largely influences underwriters in taking 
or rejecting risks and estimating and figuring premiums. There 
is that the policy shall be void if the insured is not the sole and 
unconditional owner of the property is reasonable and will be 
given full force and effect, unless it is waived by some act on the 
part of the insurer: Phoenix Ins. Co. vs. Public Parks Amuse- 
ment Co., 63 Ark., 187; East Texas Ins. Co. vs. Brown, 82 Tex., 
631; Dow vs. National Ins. Co. (R. I.), 58 Atl., 999. But it is 
contended that, where the policy is issued by an insurance com- 
pany without a written application, the company must be held 
to have waived the condition of the policy as to title and owner- 
ship. This does not appear to be an open question in this juris- 
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diction, as we have in two instances held contrary to the appel- 
lant’s contention. 

In McFarland vs. St. Paul F. & M. Ins. Co. (46 Minn.. 519) the 
policy was issued without a written application, and without in- 
quiry by the agent of the insurance company or representations 
by the insured. It contained a provision to the effect that, if the 
insured should keep or use gasoline upon the premises without 
the written permission of the insurer, the policy should be void. 
It was contended that, when an insurance company issues a fire 
policy without inquiry or without application or representations, 
it waives knowledge as to any existing use of the property which 
it could have ascertained by reasonable investigation, although 
by the terms of the policy such a use is expressly prohibited, and 
there is nothing about the description of the property which 
necessarily implies or indicates that it may be used in a pro- 
hibited way. But the court said: “The defendant insured the 
plaintiff's dwelling house upon an express condition that the use 
of gasoline should terminate the contract. * * * The general 
rule is well stated to be that where there is no application the in- 
sured is bound by the conditions found in the policy, which he has 
accepted and retained without objection: Swan vs. Watertown 
Ins. Co., 96 Pa., 37; May, Ins., § 167. Exceptions may be found 
to this rule, but there are none which can be of service to the 
appellant; for the policy alone, unmodified by representations or 
in any other manner, was the contract existing between the par- 
ties. The conclusive effect of a condition in an insurance policy 
under like circumstances was in fact determined in the recently 
decided case of Collins vs. St. Paul Fire & Marine Ins. Co., 44 
Minn., 440. In the case cited, the policy contained a condition 
precisely like that in the one now under consideration. The ac- 
tion was brought to reform the policy. “Even if so reformed”, 
said Chief Justice Gilfillan, ‘no recovery could be had for the 
policy provides that the company shall not be liable ‘if the inter- 
est of the assured in the property is not one of absolute and sole 
ownership’; and it appeared beyond controversy that the plain- 
tiff had only a life estate in the property. Of course she had an 
insurable interest, but that interest was not insured. The policy 
expressly excluded from its operation any interest other than the 
absolute and sole ownership.” In the McFarland Case attention 
was called to the fact that there was no attempt on the trial of the 
Collins Case to show that the plaintiff’s application for insurance 
contained any questions or answers in respect to the title. The 


- 
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Tight to the recovery was successfully resisted by the insurance 
company solely on the conditions of the policy. 

It is claimed that the company waived the right to insist upon 
the breach of condition by issuing the policy without making full 
inquiries as to the true facts. We are unable to see any grounds 
for either a waiver or an estoppel in the facts disclosed by this 
record. A waiver means the intentional relinquishment of a 
known right: Dawson vs. Shillock, 29 Minn., 191; Fraser vs, 
7Etna Life Ins. Co., 114 Wis., 510, 523. As said in Stackhose vs, 
Barnston (10 Ves., 466), a mere waiver signifies nothing more 
than an expression oi an intention not to insist upon a known 
right. In Warren vs. Crane (50 Mich., 300), it was said that 
waiver is a voluntary act, and implies an election by the party to 
dispense with something of value, or to forego some advantage 
which he might at his option have demanded and insisted on. 
Both intent and knowledge, actual or constructive, of the facts, 
are therefore essential elements: Schreiber vs. Ins. Co., 43 
Minn., 367; Pence vs. Langdon, 99 U. S., 578. The intent may 
be inferred from facts and circumstances, as well as found in 
declarations of the parties, and the knowledge may also be either 
actual or constructive: Fraser vs. Attna Life Ins. Co., 114 Wis., 
510. But, as said in St. Paul F. & M. Ins. Co. vs. Parsons (47 
Minn., 352): “Nor, in general, where the facts do not constitute 
an estoppel, should one who neither knows the fact of the for- 
feiture nor is chargeable with fault in not knowing it be held to 
have waived the same by acts or conduct not intended to have 
such an effect.” 

There are many cases relating to insurance in which waiver has 
been either intentionally or through a failure to distinguish be- 
tween two entirely different things, confused or identified with 
estoppel. Indeed, some writers seem to imply that the words 
“waiver” and “estoppel” lose their legal meaning as soon as they 
are invoked in cases between the parties to a contract of insur- 
ance. Mr. Justice Field in Ins. Co. vs. Wolff (95 U. S., 326), said: 
“The doctrine of waiver, as asserted against insurance companies 
to avoid the strict enforcement of conditions contained in their 
policies, is only another name for the doctrine of estoppel. It can 
only be invoked where the conduct of the company has been such 
as to induce action in reliance upon it, and where it would operate 
as a fraud upon the assured if they were afterward allowed to dis- 
avow their conduct and enforce the condition.” See, also, May, 
‘Ins., §§ 469, 507. Waiver and estoppel are treated as the same 
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thing in Union Nat. Bank vs. Manhattan Life Ins. Co. (La.), 26 
South., 800. In Grabbs vs. Ins. Ass’n (125 N. C., 389) it was 
said that an implied waiver is in the nature of an estoppel in pais. 
In Northern Assur. Co. vs. Grand View Bldg. Ass’n (183 U. S., 
308, 339) the court quoted the following language of Justice 
Sharswood from Elliott vs. Lycoming County Mut. Ins. Co. (66 
Pa., 22): “Undoubtedly, if the company, after notice or knowl- 
edge of the over insurance, treated the contract as subsisting by 
making and collecting assessments under it from the insured, 
they could not afterward set up the forfeiture. It would be an 
estoppel, which is the true ground upon which the doctrine of 
waiver in such cases rests.” In Rice vs. Fidelity, etc., Co. (43 C. 
C. A., 270, 278) Judge Sanborn said: “But a waiver is either the 
result of an intentional relinquishment of a known right or an 
estoppel from enforcing it. To constitute a waiver there must be 
an intention to relinquish the right, or there must be words or 
acts calculated to induce the other contracting party to believe, 
and which deceived him into the belief, that the holder of the 
right has abandoned it; and the party deceived must have acted 
on his belief, so that an assertion of the right will inflict upon him 
a loss he would not have sustained if its holder had not appeared 
to relinquish it.” 

In some cases it is said that while a waiver of forfeiture need 
not be based on a technical estoppel, yet in, the absence of an 
express waiver some of the elements of estoppel must exist: 
Armstrong vs. Agricultural Ins. Co., 130 N. Y., 565; Ronald vs. 
Mutual, etc., Ins. Co., 132 N. Y., 378, 30 N. E., 739; Germania, 
etc., Co. vs: Pitcher (Ind. Sup.), 64 N. E., 922; Gibson Electric 
Co. vs. Liverpool, etc., Ins. Co., 159 N. Y., 418. Again, it has 
been said that a waiver must be supported by an agreement 
founded on valuable consideration, or the act relied upon must be 
such as to estop a party from insisting upon the performance of 
a contract or forfeiture of the condition: Ripley vs. A®tna Ins. 
Co., 30 N. Y., 136; N. Y., ete., Co. vs. Watson, 23 Mich., 486; 
McFarland vs. Peabody Ins. Co., 6 W. Va., 430; Merchants’, 
etc., Co. vs. Lacroix, 45 Tex., 168; Northwestern, etc., Co. vs. 
Ammerman, 119 IIL., 329. 

This court has always recognized the distinction between 
waiver and estoppel, and holds that a waiver need not be based 
either upon a new agreement or an estoppel. Thus in Mee vs. 
Bankers’ Life Ass’n (69 Minn., 210) it was said: “The law seems 
to be well settled, and has frequently been acted upon, that if, in 





408 Insurance Law Journal. [ June, 


negotiations or transactions with the assured after knowledge 
of the forfeiture, the insurer recognizes the continued validity of 
the policy or does acts thereon, the forfeiture is, as a matter of 
law, waived, and such a waiver need not be based upon any new 
agreement or upon estoppel.” Mr. Justice Collins also quotes 
with approval the following language from Queen Ins. Co. ys, 
Young (86 Ala., 424): “Though the waiver may be in the nature 
of an estoppel and maintained on similar principles, they are not 
convertible terms. The courts, not favoring forfeitures, are usu- 
ally inclined to take hold of any circumstances which indicate an 
election to waive a forfeiture. A waiver may be created by acts, 
conduct or declarations insufficient to create a technical estop- 
pel.” 

In the present case it is not claimed that there is any evidence 
even tending to show that any agent or officer of the insurance 
company had any information as to the condition of the title to 
the real estate before the policy was issued. We are asked to 
presume that the insurer, by issuing the policy without investiga- 
tion on its part, intended to waive facts and conditions of which 
it had neither actual nor constructive notice. The great weight 
of authority supports the rule that an insurance company will not 
be permitted to take advantage of a condition contained in a 
policy to avoid payment of a loss, when the facts rendering the 
policy void by its terms were known to the insurer. directly or 
throtigh its agent at the time it issued the policy and accepted the 
premium. This doctrine rests upon the ground that facts made 
known to an agent of the company, when acting as such, are in 
law known to the principal, and that a fraud would be perpetrated 
if an insurance company, through its agent, was allowed to de- 
liver its policy and accept the premium with knowledge of facts 
which under its provisions rendered it void, ab initio, and there- 
after assert its invalidity: Brandup vs. St. Paul F. & M. Ins. Co., 
27 Minn., 393; Wilson vs. Minnesota F. & M. Ins. Co., 36 Minn., 
112; First Nat. Bank vs. American Central Ins. Co., 58 Minn., 
492; Anderson vs. Manchester F. Ins. Co., 59 Minn., 182, 195; 
Otte vs. Hartford Life Ins. Co., 88 Minn., 423; Andrus vs. Mary- 
land Casualty Co.,91 Minn., 358; Hartley vs. Pennsylvania F’. Ins. 
Co., 91 Minn., 382; Dwelling House Ins. Co. vs. Brodie, 52 Ark., 
11; Forward vs. Continental Ins. Co., 142 N. Y., 382; Hamil- 
ton vs. Dwelling House Ins. Co., 98 Mich., 535; Mich. Shingle 
Co. vs. State Ins. Co., 94 Mich., 389; Dailey vs. Preferred, etc., 
Ass’n, 102 Mich., 289: Reed vs. Equitable Ins. Co., 17 R. I., 785; 
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Home Ins. Co. vs. Mendenhall, 164 Ill., 458; Virginia F. & M. 
Ins. Co. vs. Cummings (Tex. Civ. App.), 78 S. W., 716; Mester- 
man vs. Home Mut. Ins. Co., 5 Wash., 524; Independent School 
Dist. vs. Fidelity Ins. Co. (Iowa), 84 N. W., 956; Firemans Fund 
Ins. Co. vs. Norwood, 16 C. C. A., 136; Northern Assur. Co. vs. 
Grand View Ben. Ass’n, 41 C. C. A., 207 (reversed in 183 U. S., 
308, on the ground that the waiver could only be effected in writ- 
ing as provided for in the policy); Hartford Ins. Co. vs. Haas, 87 
Ky., 531; Hartford Fire Ins. Co. vs. Redding (Fla.), 37 South., 
62; 4 Curr. Law, p. 202. 

In all these cases there was evidence tending to show that the 
insurance company or its agent had knowledge of the facts and 
conditions before and at the time the policy was issued. The 
rule meets with our entire approval. But in the present case 
neither the company nor its agent had knowledge of the condi- 
tions, nor are there any facts upon which to base a waiver, unless 
they are to be presumed from the mere fact that the policy was 
issued. We are aware that there are cases decided by courts of 
high standing to the effect that this alone is sufficient to justify 
the inference that the insurer acted on its own knowledge and is- 
sued the policy with all the information it considered important 
for it to acquire. A strong statement of this view is found in 
Manchester, etc., Assur. Co. vs. Abrams (32 C. C. A., 426), where 
itis said: “Where the insured has an insurable interest in the 
property, and in good faith applies for insurance upon the same, 
and makes no actual misrepresentations or concealments of his 
interest therein, and the insurance company refrains from making 
inquiry concerning his interest, and issues a policy to him, and 
accepts and retains his premium, the company must be presumed 
to have knowledge of the condition of his title and to assure the 
property with such knowledge.” So, in Phila. Tool Co. vs. Brit- 
ish, etc., Assur. Co. (132 Pa., 236) it was said that: “We ought 
to assume that a policy written under such circumstances was 
written upon the knowledge of the representative of the insured, 
and was intended to cover in good faith the interest which the 
insured had in the building.” ‘This general proposition is sup- 
ported to a greater or less extent by the decision or by general 
language used in Hoose vs. Prescott Ins. Co., 84 Mich., 309; 
Hall vs. Ins. Co., 93 Mich., 184; Miotke vs. Ins. Co., 113 Mich., 
100; Dooly vs. Hanover F. Ins. Co., 16 Wash., 155; Union 
Assur. Co. vs. Nalls, 101 Va., 613; Morotock Ins. Co. vs. Rode- 
fer,92 Va., 747; Manhattan F. Ins. Co. vs. Weill, 28 Grat. (Va.), 
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389; Morrison vs. Tenn. Ins. Co., 18 Mo., 262; Hanover Ins, 
Co. vs. Bohn, 48 Neb., 743; Ger. Ins. & Savings Inst. vs. Kline, 44 
Neb., 395; Phoenix Ins. Co. vs. Fuller, 53 Neb., 811; Farmers’ 
Ins. Co. vs. Mickel (Neb.), 100 N. W., 130; Wright vs. Fire Ins. 
Co., 12 Mont., 474; Sharp vs. Scottish Union, etc., Co., 136 Cal, 
542; Lancaster Ins. Co. vs. Monroe, 19 Ky. Law Rep., 204; 
German Ins. Co. vs. Niewedde, 11 Ind. App., 624; Glens Falls 
Ins. Co. vs. Michael (Ind. Sup.), 74 N. E., 964; Allesina vs. Lon- 
don, etc., Ins. Co., 45 Or., 441; Pelzer Mfg. Co. vs. Sun Fire 
Office, 36 S. C., 213; Arthur vs. Palatine Ins. Co., 35 Or., 27; 
Commonwealth vs. Hide, etc., Ins. Co., 112 Mass., 136; Georgia 
Home Ins. Co. vs. Holmes, 75 Miss., 390; Peet vs. Dakota F. & 
M. Ins. Co., 1 S. D., 462; Ins. Co. vs. Davis, 6 Kan. App., 268; 
New Jersey Rubber Co. vs. Union Assur. Co. (N. J. Err. & App.), 
46 Atl., 777, 770. See 3 Cooley’s Ins. Briefs, p. 2630; Hanover 
Ins. Co. vs. Bohn, 48 Neb., 743; Savings Ins. Co. vs. Kline, 44 
Neb., 395: Wright vs. Fire Ins. Co., 12 Mont., 474; Dooly vs. 
Hanover Ins. Co., 16 Wash., 155; Neher vs. Western Assur. Co. 
(Wash.), 82 Pac., 166 (two judges dissenting); Manchester, etc., 
Assur. Co. vs. Abrams, 32 C. C. A., 426; Sharp vs. Scottish, etc., 
Ins. Co., 136 Cal., 542, and Glens Falls Ins. Co. vs. Michael (Ind. 
Sup., 74 N. E., 964) supporting the appellant’s contention. A 
careful examination of many of these cases will show that they 
are not in point. In some of them it appears that the company, 
through its agent, had actual knowledge of the condition of the 
title before the policy was issued, and this, of course, distin- 
guishes them from the present case. Others rest upon the gen- 
eral doctrine of concealment, which has no application when the 
defense rests upon a breach of a condition precedent contained 
in the policy. In Glens Falls Ins. Co. vs. Michael, supra, there is 
a strong dissenting opinion by Mr. Justice Gillett, and in Sharp 
vs. Scottish, etc., Ins. Co. (136 Cal., 542), Beatty, C. J., filed a dis- 
senting opinion in which he said: “The-doctrine quoted would 
apply in cases where it was affirmatively proven and expressly 
found that the material fact was known to the insurer. Here it 
is extended to a case in which the insurer knew nothing of such 
fact, upon the ground, apparently, that it should have made in- 
quiry as to the truth of the claim implied in the request of Mc- 
Bride that the company would insure his house. This is a wholly 
unwarranted extension of a doctrine sufficiently liberal as here- 
tofore applied, and is against the decided weight of authority.” 
The Michigan court approves the doctrine in general language, 
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but it will be noted that in Hoose vs. Prescott Ins. Co. (84 Mich., 
309) the agent had full and actual knowledge of the fact that the 
building stood on leased ground. In Hall vs. Ins. Co. (93 Mich., 
184) there was a waiver of the condition as to the title by consent 
of the agent subsequently given to a transfer of the policy to a 
person who had acquired the fee simple title. In Miotke vs. Ins. 
Co. (113 Mich., 166) the insured was an ignorant foreigner who 
had not sufficient knowledge of the English language to enable 
him to fill out the blank in the application. The solicitor for the 
insurance company left the answer to the question blank and in- 
formed his superior, the agent of the company, of the fact, before 
the policy issued, and was told that he would “fix it up”. The 
solicitor, who was the agent of the company, had full information 
as to the condition of the plaintiff’s title, and it was very properly 
held that to permit the company to assert the forfeiture under 
such circumstances would be a fraud upon the insured. There 
were ample facts upon which to base an estoppel. In Morotock 
Ins. Co. vs. Rodefer (92 Va., 747) it was held that the condition 
relating to the sole and unconditional ownership of the property 
was not broken by the fact that there was a mortgage on the 
property at the time the policy was issued. Such condition was 
said to refer, not to the legal title, but to the interest of the in- 
sured in the property. In Manhattan Fire Ins. Co. vs. Weill (28 
Grat., Va., 389) the agent of the insurance company knew that 
the property stood upon leased ground. Phila. Tool Co. vs. Brit- 
ish, etc., Ins. Co. (132 Pa., 236) in general language supports the 
theory contended for the appellant. In Western, etc., Pipe Lines 
vs. Home Ins. Co. (145 Pa., 346) the court said: “It is not even 
pretended that there was any fraudulent concealment of owner- 
ship of the property, or that any untruthful representation was 
made upon the faith of which the policy was issued; nor is it 
claimed that the defendant company was not fully aware of the 
exact situation and ownership of the oil when it accepted the 
risk.” In Lycoming Fire Ins. Co. vs. Jackson (83 Ill., 302) the 
insured stated the fact that the property stood on leased ground 
to the agent of the insurance company, but neglected to make it 
appear in the policy, and, as said by the court, “it would be 
monstrous to hold that the company might make such omission, 
whatever the purpose, deliver it to an illiterate and ignorant per- 
son who relied upon the fairness and integrity of the agent of the 
company, to defeat the assured because they failed in good faith 
to insert information fairly given.” Morrison vs. Tenn. Ins. Co. 
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(18 Mo., 262) merely states the general rule that a failure to dis- 
close matters with reference to which no inquiries are made, 
when not iraudulent, is not in itself fraudulent concealment which 
will invalidate a policy. In Quarrier vs. Peabody Ins. Co. (10 W, 
Va., 507) it was held that the existence of a deed of trust did not 
violate the condition as to sole and unconditional ownership, 
The insured simply said that the property was his, and the mere 
fact that there was a lien upon it did not prevent it from being 
his or rendering the statements untrue. In Georgia Home Ins, 
Co. vs. Holmes (75 Miss., 390) it appeared that the appellant asked 
the agent of the company to furnish an application, and to in- 
spect the property. The agent did not comply with these re- 
quests, but answered that he knew the property. Wood, C. J., 
said: ‘This is a case, then, in which no application—no formal 
application—was made, because the agent held it unnecessary, 
inasmuch as he knew about the condition of the property; anda 
case in which appellee did not know there was any anti-mortgage 
clause contained in the policy until after the loss; and the ques- 
tion is whether the company shall now be permitted to repudiate 
its contract made, not upon any misrepresentations, or even rep- 
resentations of the insured, but upon its own knowledge of the 
condition of the property.” Vankirk vs. Citizens’ Ins. Co. (79 
Wis., 627) applies the general doctrine of concealment. German 
Ins. Co. vs. Niewedde (11 Ind. App., 624) was apparently over- 
ruled by Sisk vs. Citizens’ Ins. Co. (16 Ind. App., 565), which in 
turn was overruled by the recent case of Glens Falls Ins. Co. vs. 
Michael (Ind. Sup., 74 N. E., 964), in which a «divided court held 
that, in the absence of a written application, where no questions 
are asked and no statements made, it will be presumed that the 
insurer had knowledge of the condition of the insured’s title and, 
by issuing the policy with knowledge thus imputed, waived the 
provisions requiring sole and unconditional ownership in fee 
simple. 

Short vs. Home Ins. Co. (go N. Y., 16) seems to have been 
largely controlled by the fact that the agent of the insurance 
company testified that it was his habit to make inquiries regard- 
ing the condition of the property upon which he was asked tuo 
place insurance. The court said: “The agent of the defendant 
company testified that, for the purpose of making out the policy 
when no written application is presented, he makes inquiries 
and memoranda of such matters as he deems important to suit 
himself, and that he did so in this case. * * * It was a ques- 
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tion of fact for the jury to determine whether the defendant’s 
agent knew the condition of the premises, or regarded it as of 
any consequence whether the premises were occupied or other- 
wise, and made the insurance without any reference whatever to 
the subject of occupation.” Washington Mills Emery Mfg. Co. vs. 
Ins. Co. (135 Mass., 503) rests upon the general doctrine of con- 
cealment. This is also true of Lancaster Ins. Co. vs. Monroe, 19 
Ky. Law Rep., 204. But from the language used in this case, and 
in Firemans Ins. Co. vs. Meschendorf (14 Ky. Law Rep., 757) it is 
apparent that the Kentucky court accepts the doctrine contended 
for by the appellant. 

On the other hand the rule established by this court in the Col- 
lins and McFarland Cases is approved and applies in Syndicate 
Ins. Co. vs. Bohn, 12 C. C. A., 531; Continental Life Ins. Co. vs. 
Cummings (Tex. Sup.), 81 S. W., 705; Georgia Home Ins. Co. 
vs. Rosenfield, 37 C. C. A., 96; Rosenstock vs. Home Ins. Co., 
82 Miss., 674; Orient Ins. Co. vs. Williamson, 98 Ga., 464; 
ZEtna Ins. Co. vs. Holcomb, 89 Tex., 404; Phoenix Ins. Co. vs. 
Public Parks Amusement Co., 63 Ark., 187; Hebner vs. Pala- 
tine Ins. Co., 55 Ill. App., 275; Dumas vs. Northwestern, etc., 
Ins. Co., 12 App. D., 245; Phenix Ins. Co. vs. Searles, 100 Ga., 
97; Barnard vs. Fire Ins. Co., 27 Mo. App., 26; Mers vs. Frank- 
lin Ins. Co., 68 Mo., 127; Fitchburg Sav. Bank vs. Amazon Ins. 
Co., 125 Mass., 431; Waller vs. Northern Assur. Co. (C. C.), 10 
Fed., 232; Duda vs. Home Ins. Co., 20 Pa. Super. Ct., 244 (“The 
question is not whether the insured had an insurable interest, 
but whether he had the interest described in the policy”), dis- 
tinguishing Phila. Tool Co. vs. British Am. Assur. Co., 132 Pa., 
236; Brown vs. Commercial F. Ins. Co., 86 Ala., 189; Liberty 
Ins. Co. vs. Boulden, 96 Ala., 508; Hinman vs. Ins. Co., 36 Wis., 
159; Geiss vs. Franklin Ins. Co., 123 Ind., 172; Allesina vs. 
London, etc., Ins. Co., 45 Or., 441; Weed vs. London, etc., Ins. 
Co., 116 N. Y., 106. In Syndicate Ins. Co. vs. Bohn (12 C. C. A,, 
531) the United States Circuit Court of Appeals for this circuit 
said: “It is contended that the contract in these policies, which 
exclude the Bohns from insurance under them upon any interest 
but that of unconditional ownership are without binding force, 
because no inquiry respecting their title was made by the com- 
panies, and no statement concerning it was made by the Bohns, 
when these policies were issued. But neither inquiry nor state- 
ment before the issue of policies was requisite to the validity of 
these contracts. The policies themselves containing as they did, 
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the contracts that they should be void if the interest of the as- 
sured had not been truly stated to the company, or if it was not 
truly stated in the policy, or if it was not the sole and uncondi- 
tional ownership, and a description of it was not indorsed on the 
policy, were pointed inquiries of the assured whether their in- 
terest was the sole and unconditional ownership of the property 
described, and their silence and acceptance of the policies was 
the answer. The policies themselves were notice to the Bohns 
that the companies deemed their interest that of unconditional 
ownership, that they insured them against loss to that interest 
only, and that they expressly excluded every other interest from 
the insurance unless the Bohns immediately notified them that 
they held a different interest, and caused a true description of it to 
be written into or indorsed upon the policies. The silent accept- 
ance of the policies by the Bohns closed these contracts, and 
bound them to the agreement tendered by the policies, that every 
interest of theirs but that of unconditional ownership was ex- 
cluded irom the promised indemnity: Ins. Co. vs. Lawrence, 2 
Pet., 25, 49; Waller vs. Assur. Co. (C. C.), 10 Fed., 232; Collins 
vs. Ins. Co., 44 Minn., 440; Lasher vs. Ins. Co., 86 N. Y., 423, 
427; Weed vs. Ins. Co., 116 N. Y., 106, 113; Diffenbaugh vs. 
Ins. Co., 150 Pa., 274; Fuller vs. Ins. Co., 61 Iowa, 350; Waller 
vs. Assur. Co., 64 Iowa, 101; Mers vs. Ins. Co., 68 Mo., 127, 132: 
McFetridge vs. Ins. Co. (Wis)., 54 N. W., 326; Henning vs. 
Assur. Co. (Iowa), 42 N. W., 308; Ins. Co. vs. Boulden (Ala.), 11 
South., 771; Ins. Co. vs. Smith, 92 Ala., 428.” 

In Orient Ins. Co. vs. Williamson, supra, Chief Justice Sim- 
mons said: ‘The acceptance by the insured of a policy contain- 
ing the stipulation above quoted amounted to a representation 
on her part that she had truly stated therein her interest in the 
property insured, and that her interest was that of unconditional 
and sole ownership; and if, at that time, the title of the property 
was in another, to whom she had conveyed it by deed in fee 
simple, the representation was untrue, and according to the 
terms of the contract the policy was void.” In answer to the 
claim that the condition referred to would not render the policy 
void unless inquiry as to the title was made of the insured, the 
court quoted with approval the language of Judge Sanborn in 
Syndicate Ins. Co. vs. Bohn, supra, and said: “It is true that 
where an insurance company issues a policy with knowledge of 
the true state of title it cannot avail itself of the defense which 
the company in this case is seeking to set up by the amendment 
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to its answer; such knowledge being held to amount to a waiver. 

Sut the knowledge here referred to is actual knowledge.” The 
language of Mr. Justice Morris in Dumas vs. N. W. Nat. Ins. 
Co. (12 App. D. C., 245) may very well be referred to the case 
we have under consideration. The insured did not make any 
fraudulent concealment of the facts and the insurer asked for 
no information. The court said: “This is not a case of repre- 
sentation or misrepresentation, of failure to give information or 
failure to elicit it by proper inquiry. The parties have delib- 
erately put it into their contract, and have made it an essential 
condition of that contract, that the contract itself should not be 
binding if there was any mortgage on the property or the title 
was not that of unconditional ownership. There was no inhibi- 
tion by law against the insertion of such a condition in the con- 
tract; and it may well be that its insertion was a matter of pre- 
caution, to guard as well against the negligence or failure of 
agent to elicit proper information as against the negligence or 
failure, not fraudulent, of persons seeking insurance to give such 
information. The condition is not illegal and does not contra- 
vene any rule of public policy; and even if its practical effect 
should be held to be to throw upon the insured party the burden 
of giving voluntarily the information which otherwise the insured 
would have been required to elicit by proper inquiry, we know 
of no rule of law that would preclude parties from contracting to 
that effect, if they so desired.” 

The views expressed in these cases are in conformity with the 
previous decisions of this court, and we find no reasons for de- 
parting therefrom. In the case now under consideration there 
was no written application, no questions were asked by the agent, 
and no representations, other than by implication, were made by 
the applicant in regard to the ownership of the property or the 
condition of the title; and there is nothing to show that the 
agent had any knowledge of the actual facts. The policy in 
question having been issued to Parsons, Rich & Co. without the 
company or its agent having any information or knowledge of 
the fact that the title of the lots upon which the insured building 
stood was not in the insured, was void ab initio by its own 
terms, and is unenforceable unless the insurer, after the loss, 
Waived its right to assert the forfeiture. The difficulty with the 
cases which support the appellant’s contention is that they raise 
an estoppel or imply a waiver from conditions of which the in- 
surer had no knowledge. The waiver rests on an implication 
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arising out of an assumption. lf the insurer had knowledge 
actual or implied, through its agent, when the policy issued, that 
the existing conditions created a ground of forfeiture under the 
terms of the policy, a basis for waiver would have existed, and 
the insurer could not thereafter have claimed a forfeiture. | ssy- 
ing the policy with such knowledge would have been inconsistent 
with an honest intention to claim a forfeiture for a breach of the 
condition. 

We are not inclined to restrict the application of the doctrine 
of waiver as heretofore applied by this court to the conditions 
contained in insurance contracts. It has been an efficient means 
by which to prevent insurers from treating the contract as valid 
when it is to their interest, and repudiating it when called upon 
to respond to its burdens, thus playing fast and loose with the 
insured. But the rule contended for seems to us to require an 
unreasonable extension of the doctrine. ‘The written contract 
says, in language plain and unainbiguous, that it shall be of tio 
force and effect unless certain conditions then exist, and the 
existing facts are necessarily known to the insured. It is argued 
that the law must assume that all such conditions were known to 
the company, and, after having assumed this material and es- 
sential fact, again presume that it irittended to waive any results 
arising therefrom to its advantage. But the insured knew the 
condition of his title, and, when he received the policy, must, if 
he read it, have known that the insurer had entered into the con- 
tract upon the understanding that the applicant had full owner- 
ship and a fee simple title to the lots upon which the building 
stood. The modern fire insurance policy is practically free from 
the stipulations, conditions and provisions set in infinitesimal 
type and hidden away in elusive locations, which served as traps 
for the guileless and unwary of the past generations of insured. 
But the most of these objectionable features have been effectu- 
ally eliminated by the courts or Legislatures, and there seems 
to be no good reason why the present insurance contracts. even 
while giving the insured the benefit of the doubt when ambigu- 
ous language is used, should not be treated like other written 
contracts between responsible parties: Kollitz vs. Equitable 
Mut. Life Ins. Co., 92 Minn., 234; Quinlan vs. Prov., etc., Ins. 
Co., 133 N. Y., 356. 

Unless he has been misled by some act of the insurer, a person 
who accepts and retains the possession of an insurance policy is 
bound to know its contents: McFarland vs. St. Paul F. & M. 
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Ins. Co., 46 Minn., 519; Bostwick vs. Mutual Life Ins. Co., 116 
Wis., 392; Blunt vs. Fidelity & Casualty Co., 145 Cal., 268, 
The reason for this rule is nowhere better stated than in Wie- 
rengo vs. American Fire Ins. Co. (Mich.), 57 N. W., 833. “In 
this case”, said Mr. Justice Grant, “where there was no written 
application nor any terms of the policy agreed upon by parol 
except the amount, the insured must be charged with knowledge 
that the policy he receives contains the contract binding upon 
him as well as the insurer. He must know that the policy, which 
is the contract, contains the usual terms of such instruments. 
He may not lay it aside without reading, and, when he seeks to 
recover upon it and finds that under its plain provisions he can- 
not recover, say: ‘I did not read it. The insurer did not tell 
me what it contained. I did not know it was necessary to tell 
him about the title and condition of my property, and therefore 
lam not bound by its terms.’ Certainly the insured must be held 
to some degree of diligence in obtaining knowledge of the con- 
tracts to which they are parties. Ignorance will not relieve a 
party from his contract obligations. The law only relieves him 
therefrom in cases of fraud, mistake, waiver or estoppel. An in- 
surer is not required by the law to inquire into the condition of the 
title to the property insured, or to inform him of all the conditions 
and terms of the policy to be issued, or to read it to him, or in- 
form him of its contents. When received and accepted without 
objection, he must be held bound by its terms, unless these terms 
are waived by the insurer. This is the Jaw of contracts, and 
there is no reason or authority for holding that an insurance 
contract is an exception thereto. A deed is the contract be- 
tween the grantor and grantee, although the grantee does noi 
sign it. Its terms and conditions are binding upon the grantee, 
and he cannot avoid them, except for one of the reasons above 
stated. If he accepts a deed without reading it, and there is no 
fraud on the part of the grantor or mutual mistake as to its 
terms, he is bound by it. If a mortgagee accepts a mortgage 
without covenant against prior incumbrances, or if it contains 
an express provision that it is subject to prior incumbrances, it 
is binding upon him, unless the.covenant against incumbrances 
was omitted by fraud or mistake. The same rule applies to in- 
surance contracts.” 

3. The fact that the building in question stood upon leased 
ground was not known to the insurance company until after the 


loss. The fire occurred on the 21st of August, 1903, and it ap- 
VOL. XXXV.—27. 
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pears that the adjuster of the company knew of the condition of 
the title at least as early as the 16th of the following September, 
The action to recover on the policy was commenced a year later, 
and as far as the evidence shows the company never returned, 
offered to return, or refused to return the premium it had re- 
ceived. The trial court held that the contract of insurance was 
void, and that the plaintiffs were not entitled to recover the 
amount of the loss, but directed that the receivers of the com- 
pany return to the plaintiffs the entire amount which they had 
paid as premium. It is claimed that the defendant waived the 
right to avail itself of its defense because of its failure to return the 
premium within a reasonable time after it learned that the policy 
was not in force. We think this contention rests upon a miscon- 
ception of the duty of the insurer and of the application of the 
doctrine of waiver and estoppel: Georgia Home Ins. Co. vs. 
Rosenfield, 37 C. C. A., 96. The most that can properly be 
claimed is that the retention of the premium is evidence of an 
intention not to claim that the policy is invalid. As said in 
Fraser vs. Attna Life Ins. Co. (114 Wis., 510) the mere retention 
of the money does not under all circumstances indicate an inten- 
tion to waive the forfeiture. See, also, Lewis vs. Phoenix Ins. 
Co., 44 Conn., 72. This intention to recognize the contract con- 
clusively appears when the insurer asserts a claim to premiums 
after it has learned of the breach of condition, or after it has 
acquired such knowledge retains money which it has forced the 
insured to deliver to it: Schreiber vs. German Hail Ins. Co., 43 
Minn., 367; First Nat. Bank vs. Manchester Fire Assur. Co., 
64 Minn., 96; Stylow vs. Wis. Odd Fellow, etc., Ins. Co., 69 Wis., 
224. 

The contract was by its terms void ab initio; that is, it never 
went into effect. This does not mean that the contract was 
illegal and incapable of adoption or ratification. Upon the 
breach of the condition precedent, the contract by the force of 
its own terms became at once of no force and effect: Austin 
vs. Mut. Reserve Fund Life Ass’n (C. C.), 132 Fed., 555. This 
nullity resulted, not from any subsequent act of the company, 
but from facts which existed when the policy was issued. The 
facts which prevented it from attaching were at all times known 
to the insured, and when they became known to the insurer tt 
was not called upon to do anything to invalidate the policy. The 
only duty which then rested upon the insurer was to do noth- 
ing, actively or otherwise, which would mislead the other party 
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to the contract to his material injury. Whether it is the duty of 
the insurer to return the premiums is determined by various con- 
siderations. If the policy is wrongfully terminated by the in- 
surer, it must return the premiums: McCall vs. Ins. Co., 9 W. 
Va., 237. So, when the company becomes insolvent, unearned 
premiums are a claim against the insolvent estate: Smith vs. 
National Credit Ins. Co., 65 Minn., 283; In re Minneapolis Ins. 
Co., 49 Minn., 291; Clark vs. Ins. Co., 130 Ind., 332. If the 
policy is illegal the premiums cannot be recovered (Howard vs. 
Refuge Friendly Society, 54 Law T. [N. S.], 644; Lowery vs. 
Jourdeau, 2 Douglas, 468, 14 English Ruling Cases, 533), unless 
the parties are not “in pari delicto”: Harce vs. Pearl Life Assur. 
Co., 73 L. J. K. B., 373; American Mutual Life Ins. Co. vs. Ber- 
tram, 163 Ind., 51. 

If the policy is not illegal, and once attaches and the risk is 
assumed, the entire premium is earned, and if a forfeiture results 
from a breach of a promissory warranty or of a condition subse- 
quent the insurer cannot be required to return any part of the 
premium. It is all earned when the risk attaches: Home Ins. 
Co. vs. Kuhlman, 58 Neb., 488; United States Ins. Co. vs. Smith, 
34 C. C. A., 506; A. M. Todd Co. vs. Farmers’ Mutual Life Ins. 
Co.(Mich.), 100 N. W., 442; Alabama State Mutual Assur. Co. vs. 
Long C. & S. Co., 123 Ala., 667; Fulton vs. Ins. Co., 7 Ohio, 5, 
pt. 2; Ins. Co. vs. Clapp, 11 Pick. (Mass.), 56; Phoenix Ins. Co. 
vs. Stevenson, 78 Ky., 150; Ins. Co. vs. Kelly, 52 C. C. A., 154; 
Dickerson vs. Northwestern Life Ins. Co. (Ill.), 65 N. E., 694; 
Home Ins. Co. vs. Daubenspeck, 115 Ind., 306; Pearlstine vs. 
Westchester F. Ins. Co., 70 S. C., 75; Norris vs. Hartford Fire 
Ins. Co., 55 S. C., 450; Medley vs. German Alliance Ins. Co., 55 
W. Va., 342; Harris vs. Scrivener (Tex. Civ. App.). But, if the 
policy never attaches because of a breach of a condition prece- 
dent, the insurer never assumes any risk of loss, and never earns 
any part of the premium. While there is some conflict of au- 
thority, we think that under such conditions the proper rule is 
that the insured, if he has not been guilty of fraud, is entitled to 
recover back what he has paid to the insurance company. As 
said in 2 May, Ins. (3d Ed.), § 567: “If a policy be void ab initio 
or if the risk never attaches and there is no actual fraud on the 
part of the insured, and the contract is not against law or good 
morals, though there may have been misrepresentation or breach 
of warranty, he may recover back all the premiums he may have 
paid, either in an action for them alone, or on account of money 
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had and received, coupled with a count on the policy in an action 
for the loss:” Tyrie vs. Fletcher, Comp., 666; Feise vs. Park- 
enson, 4 Taunt., 641; 14 Eng. Rul. Cas., 530; Stevenson vs, 
Snow, 3 Burr., 1240; Foster vs. Ins. Co., 11 Pick. (Mass.), 85; 
Clark vs. Ins. Co., 2 Woodb. & M., 472; Ins. Co. vs. Pyle, 44 
Ohio St., 19, 4 N. E., 465, 58 Am. St. Rep., 781; Jones vs. Ins. 
Co., go Tenn., 604; Mullrey vs. Gore Dist. Ins. Co., 25 U. Can. 
Q. B., 424; Georgia Home Ins. Co. vs. Rosenfield, 37 C. C. A,, 
96; Fowler vs. Scottish Eq. Life Ins. Co., 28 L. J. Ch., 225; 
Delavigne vs. U. S. Ins. Co., 1 Johns. Cas. (N. Y.), 310. See 
Rochester Ins. Co. vs. Martin, 13 Minn., 59 (Gil., 54), and authori- 
ties cited in Taylor vs. Grand Lodge (Minn.), 105 N. W., 408. 
In the case at bar the court ordered the receivers to return the 
premiums which had been paid, and the plaintiff thus received 
the full benefit of the rule. But it does not follow that it is the 
duty of the insurer to take affirmative action to find the insured 
and tender back the amount of the premiums which have been 
paid voluntarily before the insurer had knowledge of the breach 
of condition: Georgia Home Ins. Co. vs. Rosenfield, 37 C. C. A., 
96; Austin vs. Mut. Res. Fund Life Ass’n (C. C.), 132 Fed., 555; 
Houdeck vs. Bankers’ Ins. Co., 102 Iowa, 303. As noted in Tay- 
lor vs. Grand Lodge (Minn., 105 N. W., 408), the case of Schrei- 
ber vs. German Hail Ins. Co. (43 Minn., 367) is not 
an authority for the rule that the mere retention of the premium 
paid before notice of a breach of condition is conclusive evi- 
dence of an election to treat the policy as valid. Neither do the 
cases incidentally referred to by Chief Justice Gilfillan in that 
case sustain this proposition. In Fishbeck vs. Ins. Co. (54 Cal. 
422) there was present every element of a technical estoppel. 
The point is not decided in Harris vs. Society, 64 N. Y., 196. In 
Baker vs. Ins. Co. (C. C., 77 Fed., 550) it appeared that the in- 
surance company for a full year after the knowledge of all the 
facts treated the policy as in force. Jones vs. Ins. Co. (go Tenn., 
604) was an action by the insured to recover the premiums. See 
comment upon these cases, and Ass’n vs. Riel (Pa.), 17 Atl., 36, 
in Georgia Home Ins. Co. vs. Rosenfield, 37 C. C. A., 96. In 
some states statutes have been enacted which require an insur- 
ance company to return all premiums which it has received as a 
condition precedent to interposing a defense on the ground that 
the policy was obtained by misrepresentations: Rev. St. Mo., 
1879, § 5977; N. Y. Life Ins. Co. vs. Fletcher, 117 U. 5., 5193, 
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Civ. Code Cal., § 2617; and Acts Va., 1897-98, p. 636, c. 601 [Va. 
Code 1904, p. 638]; Vance, Ins., 245. . 

Va. F. & M. Ins. Co. vs. Cummings (Tex. Civ. App., 78 S. W., 
716), and Met. Life Ins. Co. vs. Moore (Ky., 79 S. W., 219) sus- 
tain the appellant's contention; but they rest upon what seems to 
us an erroneous theory. The rule there applied would be prop- 
erly applicable in an action by an insurance company against the 
insured for the purpose of having the contract rescinded. Neither 
is appellant’s contention sustained by Miss. Home Ins. Co. vs. 
Dobbins (Miss.), 33 South., 504. In that case the premium was 
paid after the agent of the company had notice of the loss; and 
after notice of the additional insurance the company furnished 
blanks and allowed the insured to make proofs of loss. It was 
held that, under the circumstances and the terms of the policy 
with reference to the return of premiums upon cancellation of 
the policy, the company was estopped by its failure to return the 
unearned premium: Commercial Ins. Co. vs. N. J. Rubber Co. 
(N. J. Ch., 49 Atl, 155) was a suit by the insurer to cancel the 
policy. 

In this case the insurer is not asking to have the contract re- 
scinded. The premium came into its possession lawfully under 
color of what was assumed to be a valid contract, and it cannot 
properly be placed in a position of withholding it until repay- 
ment has been demanded. It seems to us that it would be as 
reasonable to require the insured, when he learns that the in- 
surer claims that the policy is invalid, to either accept the situa- 
tion and demand a return of his payments or stand on what he 
assumes to be his rights and attempt to enforce them. A some- 
what similar principle was applied in American Ins. Co. vs. Ber- 
tram, 163 Ind., 51. If he does not do this, it should not lie in his 
mouth to assert that the other party cannot be heard on its de- 
fense until it has tendered to him what he asserts that he has no 
right to receive, and will not or cannot accept without abandon- 
ing his entire claim for indemnity. The only logical course is to 
leave the parties where they are until their respective rights are 
determined. If the defendant prevails the plaintiff should have 
judgment for the return of his premiums. But the insurance 
company must be consistent. If it claims that the contract is not 
in force, it must not expressly or impliedly recognize it as 
effective. If the insured demands the return of what he has paid 
as premiums, it must comply with the demand if it claims that 
the risk never attached. If it refuses to return the money it 
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places itself in a position which is inconsistent with an honest in- 
tention to avail itself of the breach of condition, and recognizes 
the contract as in force just as effectively as it would be accept- 
ing and retaining assessments or premiunis after it had acquired 
knowledge that there had been a forfeiture. Having thus made 
its election, it will be held to have subjected itself to all the 
liabilities which attach thereto. Even when knowledge of the 
breach of a condition is acquired before a loss occurs, the com- 
pany is not, under our decisions, required to do any affirmative 
act. 

In Johnson vs. Am. Ins. Co. (41 Minn., 396), where the insured 
procured other insurance in violation of a condition which pro- 
vided that the policy should be void if other insurance was ob- 
tained “without notice to and consent of this company in writing 
hereon’, the court, through Mr. Justice Mitchell, said: “By the 
plain terms of the policy, other insurance without the consent of 
the company would ipso facto void the contract ; and in case of a 
contract thus avoided it would not be obligatory upon the in- 
surer to repay any of the unearned premium, nor would he be 
required to give notice that he should insist upon and avail him- 
self of the proper legal effect of the agreement. It required no 
affirmative act of election on the part of the company to make 
operative the clause avoiding the contract whenever the speci- 
fied conditions should occur. Its obligations ceased, unless, be- 
ing informed of the fact, it consented to the additional insurance, 
or in some manner waived the forfeiture.” To the same effect is 
Betcher vs. Capital Fire Ins. Co., 78 Minn., 240. There is even 
stronger reason for holding that this is the rule when the insurer 
does not learn of the breach of conditions until after a loss. The 
rights of the parties have then been determined and fixed by the 
occurrence of the event insured against. The policy at the time 
of the loss was either null or in full force and effect. If it was not 
in force, the insurer is not liable for the loss, unless it prefers to 
remain silent and accept liability for reasons of general business 
policy. As the contract is not illegal, it is enforceable unless the 
insurer avails itself of its defense. If it simply remains silent and 
inactive, the claimant must then become the active party and as- 
sert his claim. The company must not, on the peril of creating 
an estoppel, mislead him, nor demand anything from him, or any 
action on his part, which it has no right to demand on any theory 
other than that the contract is in force. It need not tender back 
the premium unless it is demanded; but if the contract is not 
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illegal or fraudulent, and the premium is demanded and not re- 
turned, its retention is an election to consider the policy in force 
and the company is liable thereon. 

4. We are unable to agree with the appellant’s contention that 
the provisions of the contract are ambiguous and thus come 
within the principle applied in Central Montana Mines Co. vs. 
Firemans Fund Ins. Co., 92 Minn., 223. The case turns upon 
two provisions, stated conjunctively in the policy. The entire 
contract shall be void (a) if the interest of the insured be other 
than unconditional and sole ownership; or (b) if the subject of 
the insurance be a building on ground not owned by the insured 
in fee simple. The breach of either of these conditions invali- 
dates the entire policy unless it can be held that the contract is 
divisible. There are many conflicting cases on this question, but 
Plath vs. Minnesota Farmers’ Mut. Fire Ins. Co. (23 Minn., 479) 
established the rule in this state that, where the insurance is for 
a gross sum and a single consideration, the contract is entire, al- 
though the amount of the insurance is distributed over several 
distinct items of property. A contract of insurance of this char- 
acter is entire and indivisible. The sole effect oi the apportion- 
ment of the amount of the insurance upon the separate and dis- 
tinct items of property named in the policy is to limit the extent 
of the insurer’s risk as to each of such items to the sums specified. 
See Southern Fire Ins. Co. vs. Knight, 111 Ga., 622; Pratt vs. 
Dwelling House Ins. Co., 130 N. Y., 206; and note to Wright 
vs. Fire Ins. Co. (Mont.), 19 L. R. A., 211. The policy consid- 
ered in the Plath Case contained a provision that, in case the 
insured should mortgage the property without notifying the sec- 
retary of the company, “then the insured shall not be entitled to 
recover from the association any loss and damages which may 
occur in or to the property hereby insured or any portion there- 
of’. The amount of the insurance was apportioned on a dwell- 
ing house, household furniture, carriages, farm implements, har- 
vester, seeder and threshing machine. Without notice to the 
company, as required by the policy, the insured placed a chattel 
mortgage on the harvester, seeder and threshing machine. All 
the property was destroyed, and it was held that, as the contract 
Was entire and indivisible, there could be no recovery for the 
loss or any part thereof. The case was cited with approval in 
Funke vs. Minn. Farmers’ Mut. Fire Ins. Ass’n (29 Minn., 347- 
355), and its application to this case disposes of the appellant’s 
contention adversely. Central Montana Mines Co. vs. Firemans 





oars 


tag A sek Ra oA Ee 


aI EE tS CES hE ID ES 


oS et Ranta ett nae i ety BR Tah ha Pah 


i 


Stisum tts Ppeeglanl 





424 Insurance Law Journal. [June, 


Fund Ins. Co. (92 Minn., 223) turned upon the construction to 
be given the ambiguous use of the word “property” in the con- 
tract. The policy covered certain mining property, and a gross 
amount of insurance was apportioned upon different items of the 
property. The policy provided, that it should become void if the 
“property” therein described should become unoccupied, inop- 
erative, or vacant. The quartz mill only became vacant, and all 
the other buildings were occupied and used. It was held that, as 
the language was ambiguous, the word “property” should be con- 
strued to mean the whole plant. 

There is another line of cases which apply the rule that a policy 
which insures various kinds of property, describes each class 
separately, and apportions different amounts upon each class, is 
not avoided by a. breach of the contract as to any property in- 
cluded therein, except that affected by the forfeiture clause, un- 
less the contract was induced by fraud, is contrary to public 
policy, or the breach of the condition in question increases the 
risk on the whole property. Where there is neither illegality, 
fraud, nor increase of risk, a recovery is, under these cases, per- 
mitted as to all the property not thereby directly affected. See 
Phoenix Ins. Co. vs. Pickel, 119 Ind., 155; McGowan vs. People’s 
Ins. Co., 54 Vt:, 211; Agr. Ins. Co. vs. Hamilton, 82 Md., 88; 
Stevens vs. Ins. Co., 81 Wis., 335; Loomis vs. Rockford Ins. Co., 
77 Wis., 87; Havens vs. Ins. Co., 111 Ind., 90; Miller vs. Del. 
Ins. Co. (Okl.), 75 Pac., 1121; Republic Co., ete., Ins. Co. vs. 
Johnson, 69 Kan., 146; Taylor vs. Anchor Mut., etc., Ins. Co., 
116 Iowa, 625. But the plaintiff in this case cannot recover on 
the policy in question even under this rule. ‘he contract was 
not illegal, neither was it induced by fraud, but the character of 
the property and its location brings it elearly within one of the 
recognized exceptions. The condition with reference to the title 
affected the building, and its breach increased the moral hazard 
of the risk. It is stipulated that the loss was on stock, ma- 
chinery, boiler and engine house. The buildings stood on leased 
ground. The stock and machinery were in the “building and ad- 
ditions” thereto. The boiler and engine house were apparently 
situated upon the same leased land, and adjacent to the main 
building. It is thus apparent that whatever increased the risk to 
the building inevitably increased the risk on all the other prop- 
erty that was destroyed. It thus comes clearly within the rule 
applied in Agricultural Ins. Co. vs. Hamilton, and Stevens vs. 
Ins. Co., supra. 

The order appealed from is affirmed. 
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SUPREME COURT OF NEBRASKA. 


SHOEMAKER 
v8. 


COMMERCIAL UNION ASSUR. CO., 
Ltp., OF LONDON.* 


Where the jury is instructed that the plaintiff is required to establish a 
certain fact in order to entitle her to a verdict, and there is no evi- 
dence tending to establish that fact, a verdict in her favor will be set 
aside, 

Where the plaintiff pleads payment of an insurance premium, and the 
court instructs the jury that such payment must be established by 
the evidence to entitle the plaintiff to a verdict, the requirement is not 
satisfied by evidence tending to establish a waiver or postponement 
of the time of payment. 


It is not every admission or declaration of an agent that is binding on his 
principal; the general rule is that the principal is not bound by such 
admissions or declarations, unless they are made during the transac- 
tion of business by the agent, for the principal, and within the scope of 
the agency. 


Evidence examined, and held insufficient to sustain the verdict. 


Commissioners’ Opinion. Department No. 2. Appeal from 
District Court, Lancaster County. Action by Martha J. Shoe- 
maker against the Commercial Union Assurance Company, Ltd., 
of London. Judgment for plaintiff, and defendant appcals. 


SYLVESTER G. WILLIAMS and FIELD, RICKETTS & RICKETTS, 
for Appellant. 


Lams & WurRzBuRG and Gro. A. ADAms, for Appellee. 


ALBERT, C. 

This case is here for the third time. The first opinion dispos- 
ing of the case may be found in 63 Neb. (173, 88 N. W., 156); the 
second, in 101 N. W., 335. The theory upon which the case was 
presented the first time was abandoned, so that the first opinion 
throws nolight on the present controversy. The second opinion 
settled the question of the sufficiency of the facts stated in the 
amended petition to-constitute a cause of action. The substance 
of the allegations of the amended petition is that on the 5th day 
of January, 1895, the defendant agreed to insure, and did insure, 
a certain dwelling house belonging to the plaintiff against loss 
or damage by fire to the amount of $1,200, and to issue a policy 
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of insurance covering such property, but that the defendant 
wrongfully refused and still refuses to deliver such policy to the 
plaintiff, and, that in April, 1895, and within the term for which 
the defendant agreed to insure said property, the said dwelling 
was destroyed by fire, and the defendant refused and still re- 
fuses to pay said loss although the plaintiff has given notice and 
made due proof thereof. The answer, for present purposes, may 
be said to amount to a general denial. A jury found the issues 
in favor of the plaintiff and the defendant appeals. 

It will be observed that this is not an action on a policy of in- 
surance. It is not claimed—certainly the evidence does not show 
—that the defendant ever issued a policy of insurance covering 
the property in question. The case was brought and tried on the 
theory that the defendant having offered to insure the property 
for a certain premium, and the plaintiff having accepted such 
offer and paid the premium, the defendant is bound by a contract 
of insurance. The court instructed the jury on that theory, and 
among other things, that the burden was upon the plaintiff to 
establish certain facts, and among those facts, the following: 
“That the plaintiff agreed to pay, and did pay the premium to the 
defendant, the Commercial Union Assurance Company.” It is 
now claimed that there is no competent evidence tending to es- 
tablish the fact of payment of the premium by the plaintiff to the 
defendant. ‘This claim seems to be well founded. It is true 
there is evidence, admitted over the defendant’s objection, that 
the plaintiff paid the amount of the premium to a third party, 
who undertook to remit it to the defendant, but he never re- 
mitted it. He was not the agent of the defendant, nor was the 
defendant a party to the arrangement between him and the 
plaintiff in regard to remitting the money. Under the circum- 
stances, this evidence should have been excluded, because it was 
calculated to mislead the jury. But even if permitted to stand, 
it merely shows payment to a third party and does not tend to 
prove payment of the premium to the defendant. 

There is another item of evidence that should be noticed in this 
connection. Plaintiff’s claim that the defendant offered to in- 
sure the property for a specific premium is based on a letter 
which she received from Crutcher & Welsh, who at the time were 
agents of the defendant. The letter is as follows :— 

Kansas City, Mo., January 5, 1895. Martha J. Shoemaker, 

2209 S. 13th Street, Lincoln, to Crutcher & Welsh, Dr., Insur- 

ance, 402, 403, 404 N. Y. Life Building. To insurance pre- 
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mium advanced on policy No. , II— 30—, ’94 of Com- 

mercial Union Assurance Company, Ltd., held as collateral to 

loan No. 038701. Sum insured is $1,200. Rate 41.20. Term 
three years. If this amount is promptly remitted the policy 
will be filed with the receivers of the Lombard Investment 

Company for the benefit of the present owners of the mort- 

gage. If not paid the receivers will call on the mortgage 

holder for payment and the amount will be held by him as a 

lien against the property. 

The mortgage referred to in the foregoing was one which the 
plaintiff had given on the property in question to the Lombard 
Investment Company, and by it transferred to a third party. The 
mortgage contained an insurance clause, and made the Lombard 
Company plaintiff's attorney in fact, for the purpose of effecting 
or renewing insurance on the property, for the benefit of itself 
or its assigns. It seems to us the letter is ineffective, either to 
prove the fact of payment of the premium or of an offer on the 
part of the defendant to insure the property. If the letter be 
treated as that of the company, at most it shows a waiver of pay- 
ment of the premium as a condition precedent to the contract of 
insurance becoming effective. But the plaintiff does not plead a 
waiver, but payment of the premium, and the court instructed the 
jury, in effect, that payment of the premium was one of the facts 
the plaintiff was required to establish to entitle her to a verdict. 
That the letter in question does not tend to establish that fact, 
seems clear. 

Besides, we do not think this letter should be treated as com- 
ing from the defendant or in any way binding upon it. It is true 
that Crutcher & Welsh, who sent the letter to the plaintiff, were 
agents of the defendant. But it is not every statement of an 
agent that is binding on his principal. The general rule is that 
the principal is not bound by the admissions or declarations of 
his agent, unless such admissions or declarations are made dur- 
ing the transaction of business by the agent for the principal, 
and within the scope of the agency: Jones on Evidence, § 256. 
A valuable note on this point may be found following People vs. 
Vernon, 95 Am. Dec., 72. ‘The letter purports to be a statement 
of an account between the plaintiff and the agents personally, for 
a premium advanced by them for the plaintiff. In other words, it 
amounts to a statement that the agents had paid their principal 
an insurance premium for the plaintiff and a demand on her for 
reimbursement. The statement, therefore, is not a declaration or 
admission, made by the agent during the transaction of busi- 
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ness by them for their principal, and within the scope of the 
agency, but made while they were acting solely on their own 
account, and dealing with a matter that concerned them and the 
plaintiff alone. That being true, the statement falls within the 
rule above stated and is not binding on the defendant. Without 
expressing any opinion as to the sufficiency of the evidence to 
sustain a finding on other questions submitted to the jury, it is 
clear to us that there is a total lack of evidence to sustain a find- 
ing of payment of the premium by the plaintiff, and, as that is one 
of the facts essential to plaintiff's recovery, under the theory 
upon which the cause was submitted, the failure of the evidence 
upon that point is fatal, and we recommend that the judgment 
of the District Court be reversed and the cause remanded for 
further proceedings. 
Duffie and Jackson, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is reversed, and the cause remanded for 
further proceedings according to law. 





Heagany vs. National Union. 


SUPREME COURT OF MICHIGAN. 


HEAGANY 
vs. 
NATIONAL UNION.” 
Where insured had left home and had not been heard from in over seven 
years, though there was evidence from which a jury might infer an 


intention not to return, the burden of proof is on the party claiming 
that he is alive, and the question of his death is for the jury. 


The expectation of life of one aged twenty-six in such case is not ma- 
terial, and the exclusion of mortality tables was not error. 


Where in such case suit is brought on the policy, and a letter from a 
superior officer of the company was admitted, acknowledging that 
under the facts as stated the latter would be liable, the admission, if 
an error, was harmless, 


Error to Circuit Court, Saginaw County. Action on a life 
policy by William Heagany against the National Union. Judg- 
ment for plaintiff, and defendant brings error. 


HuMPHREY, GRANT & SMITH, for Appellant. 
James H. Davirr, for Appellee. 


OSTRANDER, J. 

The rule stated below seems to be substantially the rule of the 
text writers upon the subject of principal controversy in this 
case: “Where the issue is upon the life or death of a person once 
shown to have been living, the burden of proof lies upon the 
party who asserts the death. But after the lapse of seven years, 
without intelligence concerning the person, the presumption of 
life ceases, and the burden of proof is devolved on the other 
party:” 1 Greenl. Ev. (15th Ed:), par. 41. See, also, Stevens, 
Dig. Ev. (Mich. Ed., 1903), 484; 1 Woerner, Am. Law of Admin., 
§ 202; 1 Jones, Ev., § 57. It may be said that this rule has been 
recognized by this court: Bailey vs. Bailey, 36 Mich., 181; 
People vs. Eaton, 59 Mich., 559. 

In the case at bar there was testimony, undisputed, tending to 
show that the alleged decedent, an unmarried and healthy man, 
twenty-six years of age, who lived in the family of his brother at 
Saginaw, where he had been employed from September, 1893, 
left Saginaw in May, 1897, and has not since returned or been 
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heard from, either by his relatives at Saginaw, his mother and 
sister at Geneva, N. Y., or his brother at Chicago, with the ex- 
ception that a day or so after leaving he sent certain leases from 
Flushing to plaintiff, with a memorandum to the effect that he 
would send for his clothes, and requesting plaintiff to pay some 
small bills for him and he would send the money in a [ew days: 
that inquiry for him had been made at places where he had for- 
merly been employed and elsewhere; that he left wearing ap- 
parel and money due to him at Saginaw, and had property in- 
terests, in expectancy, at least, in New York. There was also 
testimony from which the jury might perhaps have inferred an 
intention not to return to Saginaw, but to engage in business or 
to seek employment at some place not designated. ‘The testi- 
mony falls short of the facts considered in some cases (Went- 
worth vs. Wentworth, 71 Me., 72; Loring vs. Steineman, 1 Mete, 
| Mass.], 204; Policemen’s Benev. Ass’n vs. Ryce, 213 III, 9), 
in that the person here supposed dead left behind no home or 
family of his own to which or to whom he might be expected to 
return. I find no case holding that an expressed intention to 
return is essential, and there are many cases in which the fact 
that no intelligence is received by those with whom communica- 
tion would naturally be made is regarded as important. And the 
cases above cited are authority for submitting the testimony in 
this case to the jury. 

[t is complained that the court erred in giving the jury the fol- 
lowing as a part of his charge: “I will say to you, gentlemen, as 
a matter of law, that if you find from the preponderance of the 
evidence in this case that Timothy J. Heagany, the insured, left 
his residence and bed and has been continuously absent there- 
from for a period of over seven years without any intelligence 
being received by his relatives, the members of his family, of his 
whereabouts by his neighbors and acquaintances, within said 
period or at any time thereafter, then such continued absence, 
together with such lack of intelligence, raises the presumption 
of death of said Timothy J. Heagany, and you upon such proof 
have a right to presume him dead at the expiration of seven 
years’ —because of the testimony referred to tending in some 
degree to indicate an intention not to return to Saginaw, and for 
the jurther reason that it made “bare absence from Saginaw and 
failure of relatives to hear from him for a period of seven years 
sufficient to raise the presumption of death”. In connection with 
the testimony before the jury and the portion of the charge im- 





1906. ] Heagany vs. National Union. 431 


mediately succeeding that quoted, the rule stated was the proper 
one. 

fhe question stated in defendant’s sixth request to charge was 
no more material than other questions in the case, was argu- 
mentative, and, so far as it was refused, should have been refused. 

The assignments of error based upon the admission and ex- 
clusion of evidence are considered. It was not error to exclude 
the tables of mortality. The precise expectancy of life of a man 
of twenty-six years was not material. 

A letter introduced on the part of plaintiff and received over 
objection was written by a superior officer of defendant to an 
officer at Saginaw January 24, 1899. It states the effect of pay- 
ment and of non-payment of assessments, and contains the fol- 
lowing: “In such a case nothing short of a showing that the 
man is really dead could compel action to be taken by us in ref- 
erence to the payment of the claim on his life. If he does not 
turn up before seven years, I assume that the order could be held 
liable for his claim after that time.” Evidence was introduced to 
show that assessments had been paid to defendant for about six 
months after the disappearance; that inquiry was then made to 
a local officer of the society with a statement of the disappear- 
ance of the insured and the circumstances thereof; and a report 
of the matter made to the superior officer, whose reply letter is 
the one in question. The reply letter was shown to, or delivered 
to, plaintiff, who continued to pay the assessments. If it be con- 
ceded that the assumption of the officer who wrote this letter 
could in no way affect the company, it is not evident that de- 
fendant was prejudiced by the evidence. Upon the facts the case 
is not a doubtful one, and, excluding the letter, it is not to be 
expected that a different verdict would be returned. 

The judgment is affirmed. 





Insurance Law Journal. 


SUPREME COURT OF MICHIGAN. 


PERRY 
v8. 


JOHN HANCOCK MUT. LIFE INS. CO.* 


Where the insurance was on the life of a prostitute, and the report of the 
examining physician of a health board, as well as the testimony of 
others, tended to show an absence of heart trouble, as claimed by the 
company, the question was for the jury. 


The testimony of physicians as to information which they acquired while 
attending assured as a patient was incompetent. 


Whether the keeper of a house of ill fame was properly a housewife, as 
stated in the application, was for the jury to decide. 


Where the proof that she was such a keeper was not disputed, it was error 
to submit the question to a jury. 


It was for the jury to say on the evidence whether the agent had knowl- 
edge of her business when taking her application and premiums, and 
whether the company was estopped thereby from setting up the fact. 


Error to Circuit Court, Wayne County. Action by Lucinda 
Perry against the John Hancock Mutual Life Insurance Com- 
pany. From a judgment for plaintiff, defendant brings error. 


VAN ZILE & BROWNSON, for Appellant. 
WASHINGTON I. RoBINSON, for Appellee. 


BLAIR, J. 

August 25, 1903, Annie Vokes made application to defendant’s 
agent for life insurance, and on the 2pth day of August, 1903, 
she made the representations shown in the application, a copy 
of which was attached to the policy. September 23, 1903, the 
policy was issued by the defendant company at its home office in 
Boston, and in due course was delivered to the insured. Decem- 
ber 8, 1903, two months and fifteen days after the policy was 
executed, the insured died—“primary cause of death, heart dis- 
ease; secondary cause of death, dropsy”. The statements in 
the application were, by the terms of the policy, made warranties. 
In the application is the following :— 


If any statement or answer in the application for this policy, 
which application is hereby referred to and made a part hereof, 
is in any respect untrue, * * * then this policy shall be void. 
* * * JT declare and warrant that the representations and 
answers made herein are complete, strictly correct, and true; 

cesta sneenete adhe sa ees estes or alanine. Mi nia emma: 


*% Decision rendered, March 5, 1906. 
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that the several questions were duly asked, and that the an- 
swers given by me are duly recorded as above; that they shall 
form the basis and become part of the contract of insurance; 
that any false or untrue answer shall render the policy null and 
void; and that said policy shall not be binding upon the com- 
pany unless at noon upon its date | shall be alive and in good 
and sound health. 

Among the questions asked applicant and answered by her, as 
shown by the application, are the following :— 

(4) Q. Present occupation? A. Housewife. (5) Q. What 
other occupation have you been engaged in during the past. two 
years? A. None. (6) Q. Are you now in good health? A. Yes. 
* * * (8) Q. When did you last consult a doctor, and for 
what? A. Three months ago; pneumonia, recovered. * * ~* 
(15) Q. Are you now or have you ever been affected with any 
of the following diseases? Answer “Yes” or “No” to each: 
* * * Disease of the heart? A. No. * * * (18) Q. Have 
you ever had any sickness or injury whatever not already 
named, or undergone any surgical operation? A. No. 

The proofs, undisputed, show that assured, about six years 
before she was insured, was a married woman and lived with her 
husband; that his name was John Vokes; that James Vokes, a 
brother of her husband, was a married man and lived just across 
the road with his wife; that Anna Vokes, the assured, separated 
from her husband, and about the same time James Vokes sepa- 
rated from his wife, and James and the assured, Anna Vokes, 
commenced to live in the same house; that ever since and up to 
the time of her death Annie Vokes lived with James Vokes and 
kept house for him, living about from place to place; that in 
1903, and for some time prior to and after the application for 
insurance, Annie Vokes, under the assumed name of Annie Mil- 
ler, lived at 105 Franklin Street and 28 Beaubien Street, in the 
city of Detroit, both houses of ill fame; that, while living here 
she was examined as required by the health board of the city of 
Detroit and received certificates showing that she was free from 
venereal diseases; that, as testified to by two of the police force 
who knew her by her true name and her assumed name, she was 
a prostitute, so known and recognized by the health board and 
the police of the city, and that her business was that of a prosti- 
tute, in charge of a house of ill fame. Proofs of loss were filed by 
plaintiff, made upon blanks furnished by the company, which 
were forwarded to the company at its home office in Boston, 
Mass. The company declined to pay, for the reason stated by 


the superintendent, as plaintiff claims, that her daughter had been 
Vou. XXXV.—28. 
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insured too short a time. Plaintiff brought suit, and recovered 
on the policy in justice’s court and upon appeal in the Circuit 
Court. Defendant brings the case to this court upon writ of 
error. 

Error is assigned upon the refusal of the court to direct a yer- 
dict in favor of defendant because the answers of the insured to 
the foregoing questions were untrue, and therefore constituted 
breaches of her warranties, which avoided the policy. It is con- 
tended that the proofs show conclusively that insured was not in 
good health, but had heart disease at the time she signed the ap- 
plication, and that she was not a housewife, but was by occupa- 
tion a common prostitute. We think the court did not err in sub- 
mitting to the jury the question whether the insured’s answers 
were true as to her health. The report of the examining physi- 
cian was competent evidence upon this subject, and, if accepted 
by the jury, fully made out plaintiffs case as to this point: 
Rhode vs. Met. Life Ins. Co., 129 Mich., 112, 88 N. W., 400; 
Rhode vs. Met. Life Ins. Co., 132 Mich., 503. The report of the 
examining physician was strongly supported by the testimony 
of the mother and sisters of the insured and others as to her ap- 
parent health and vigor, the work she did, her dancing till 2 
o’clock in the morning, and other conduct and actions inconsist- 
ent with the presence of chronic valvular disease of the heart. 

The testimony of the physicians who treated insured was not, 
on the whole, of a character to inspire confidence. Two of them 
had made certificates of death to accompany proofs of loss in 
which they stated under oath that the duration of deceased’s dis- 
ease was about three months. Although the blank upon which 
the certificates were made contained a notice that a false state- 
ment would constitute perjury, one of these physicians testified 
that he made a false statement as to the duration of her disease, 
because “I knew she was insured and I tried to help her out.” It 
is not surprising that the jury was not convinced by the testi- 
mony of such a witness. So far as these physicians disclosed any 
information which they acquired in attending upon the insured as 
a patient, their testimony was clearly incompetent, although no 
objection seems to have been made upon this ground: Dick vs. 
International Congress (Mich.), tor N. W., 564; Breisenmeister 
vs. K. P., 81 Mich., 525. Questions and answers in an application 
for insurance ought to be construed liberally in favor of the in- 
sured: Brown vs. Met. Life Ins. Co., 65 Mich., 306, Vide page 
313. So, construing the application, we think it was a question 
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for the jury whether the insuréd was a housewife. The definition 
of housewife in the Century Dictionary is given as follows: 
“The mistress of a family; the wife of a householder; a female 
manager of domestic affairs.” The same definition is given in 
Webster’s Unabridged Dictionary. The Standard Dictionary 
defines the word as follows: “The mistress of a household, a 
wife or woman who manages domestic affairs, housekeeper.” 
The insured went further, however, and stated that she had been 
engaged in no other occupation during the past two years. 

We think it clearly appears from the testimony that the in- 
sured was keeping a house of ill fame, and that the court erred 
in submitting this question as an open question to the jury. 
There was no attempt to dispute the defendant’s proofs on this 
point which were put in advance of plaintiff's main case. It is 
inconceivable that the members of the family of the deceased 
should have taken the stand, and not one of them have denied 
such serious charges against her, if they were untrue. We do 
not think, however, that this conclusion ends the case. The de- 
fendant, through its agent, solicited this application. Mrs. Vokes 
did not go to them. They went to her and induced her to sign 
the application at this very house. After the policy had been 
issued by the company its Michigan superintendent, according 
to the testimony of two witnesses, called at the house to collect 
the premium. He denies this; but it was for the jury to say 
where the truth lay. Police Sergeant Rutledge testified that the 
house was conspicuously a house of ill fame, and we think this 
record presents a fair question for the jury whether the defend- 
ant’s agent and superintendent were not aware of the character 
of the house and the nature of the business conducted there when 
they accepted the application and the premiums. If the jury 
should so find, the company could not rely upon a breach of war- 
ranty in this respect. 

We also think that the court erred in charging the jury, in 
substance, that if deceased made the answers in good faith, be- 
lieving them to be true, their verdict should be for the plaintiff. 
Good faith would not save the policy in this case. Unless the 
Warranties were substantially true or their truth waived, the 
policy was void. 

The judgment is reversed, and a new trial granted. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


KITTREDGE 
v8. 


BOSTON FIREMEN’S MUT. RELIEF ASS’N 


BOSTON FIREMEN’S MUT. RELIEF ASS’N 
v8. 


KITTREDGE.* 


Where the issue is payment of insurance money the burden is on the 
insurer to show payment, and to the proper party. But where it is 
claimed that the beneficiary named in the certificate was not a de- 
pendent, as required by the charter of the society, and therefore pay- 
ment to him was invalid, the party claiming absence of any valid 
designation of a beneficiary has the burden of showing the invalidity 
of the designation. 


Report from Superior Court, Suffolk County. Consolidated 
actions by C. F. Kittredge, as executor, against the Boston Fire- 
men’s Mutual Relief Association and by said association against 
said Kittredge. A judgment was rendered in favor of defendant 
in the first case. The bill in the second case was dismissed, and 
the case was reported to the Supreme Judicial Court. 


VIcTOR J. LoRING, for Boston Firemen’s Mut. Relief Ass’n. 
AUGUSTINE J. DAty, and Francis J. CARNEY, for C. F. Kitt- 
redge. 


SHELDON, J. 

These two cases were tried together in the Superior Court 
without a jury. The first case is an action at law brought by the 
plaintiff as executor of the will of John E. Fitzgerald, to recover 
from the defendam, a fraternal corporation, the amount of a 
death benefit. The second case is a bill in equity brought by the 
defendant in the first action against the plaintiff therein, to re- 
strain him from prosecuting that action on the ground that the 
association had paid the amount of the death benefit to Margaret 
E. McLaughlin, alleging that she was the proper beneficiary, or, if 
not, that Kittredge by reason of laches should not now be heard 
to claim any right in the benefit. On February 18, 1882, the 
ee Sin reer ae 


*% Decision rendered, March 2, 1906. 
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Boston Firemen’s Mutual Relief Association was organized un- 


der Pub. St. c., 115, § 8, 

For the purpose of assisting the widows, orphans, or other 

persons dependent upon deceased members, 

And on that day adopted a constitution, of which the second 
article provided that “the objects of the association shall be to 
pay to the widows and orphans of its members, or such other 
person or persons as may hold an assignment of the policy at the 
time of the death of the member, twice as many dollars as there 
are members of the association”. Various changes were made 
in this provision afterward, apparently for the purpose of requir- 
ing payments of death benefits to be made to persons dependent 
upon the members, which do not seem to us to be material to the 
decision of the case. 

Fitzgerald became a member of the association on July 31, 
1886, and on that day a benefit certificate was issued to him, the 
original of which was lost, but which, according to the evidence 
at the trial, provided that his heirs and assigns were entitled “to 
all the benefits and immunities belonging to them, as named in 
the constitution and by-laws of said association”. In August, 
1891, he designated Margaret E. McLaughlin as his beneficiary 
by a paper, bearing that date, signed by him, addressed to the 
treasurer of the association, and reading as follows: “Jn case 
of my death, pay to M. E. McLaughlin the amount payable under 
the constitution of the association.” He died on March 5, 1goo. 
She presented proofs of his death, and on July 18, 1goo, the asso- 
ciation paid to her the sum of $1,920, being the amount due upon 
his certificate. There was no evidence that Fitzgerald ever had 
designated any other beneficiary. 

The plaintiff Kittredge was appointed executor of Fitzgerald’s 
will in 1900. The defendant in the action at law contended that 
he was not the proper party to bring that action, and further 
claimed that it had paid the duly designated beneficiary. The 
plaintiff in that action contended that he was the proper party to 
bring it, and that, as the defendant had pleaded payment, the 
burden rested upon it to prove a proper payment and to show 
that Margaret E. McLaughlin was a person who, under the law, 
could properly be designated as a beneficiary. The judge found 
that, at the date of his death, Fitzgerald was a member in good 
standing of the Boston Firemen’s Mutual Relief Association; 
that the assessments laid upon his death amounted to $1,920; 
that proof of death satisfactory to the directors was made by 
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Margaret E. McLaughlin, and this sum was paid to her; that she 
was not a relative of Fitzgerald, but had done his housekeeping 
for several years; that there was no evidence other than the pay- 
ment and recognition of the assignment, that she was a depend- 
ent, and there was no evidence that the heirs were dependent. 
And he further found and ruled that “the burden of proof that 
the said Margaret E. McLaughlin was not a dependent aud was 
not entitled to the fund was upon the plaintiff, and that the bur- 
den was not sustained”, and found for the defendant in the 
action at law; and he dismissed the bill in equity ruling that it 
was not necessary or material to pass upon the matter therein 
contained. The cases now come before us upon his report, with 
the stipulation that if his rulings and findings are warranted, 
judgment is to be entered for the defendant in the action at law, 
and a decree entered dismissing the bill; otherwise a new trial 
is to be had in the action at law, and the order dismissing the 
bill is to be reversed, or such other orders and decrees entered 
as justice and equity require. 

The plaintiff in the action at law has argued the case on the 
assumption that the issue to be tried in that action arose only 
upon the defendant’s averment of payment. Ii this were so, it is 
manifest that the burden would be upon the defendant to show 
not only the fact of its payment, but the further fact that this 
payment had been made to a proper beneficiary. But the issue 
of payment was not the sole, and perhaps not the chief issue in 
the case. The defendant’s answer in that action began with a 
general denial; and under that part of its answer the defendant 
at the trial denied the right of the plaintiff to maintain the action 
at law. Upon this question the burden of proof was upon the 
plaintiff. It appeared that Fitzgerald, the plaintiff’s testator and 
the holder of the certificate, had in his lifetime designated Mc- 
Laughlin as his beneficiary, and that this designation had been 
approved by the association. The plaintiff claimed that this 
designation was invalid because she was not dependent upon 
Fitzgerald; and he contended that he was entitled to maintain 
this action, in the absence of any valid designation of a beneficiary, 
for the benefit of Fitzgerald’s heirs. Assuming that he was cor- 
rect in this contention, plainly his right to maintain the action 
depends upon his making out his claim that the designation of 
McLaughlin was invalid; and as the only ground upon which 
her designation was claimed to be invalid was that she was not 
dependent upon Fitzgerald, it necessarily follows that the burden 
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of proof was upon him to show that in fact she was not so de- 
pendent. It follows that the ruling in the action at law was cor- 
rect; and the judge had the right to find that this burden was 
not sustained. As the finding in favor of the defendant in the 
action at law must be sustained, it is unnecessary for us, as it was 
for the judge of the Superior Court, to pass upon the matter 
contained in the bill in equity. The order dismissing the bill was 
right. 

In accordance, therefore, with the stipulations of the report, 
judgment must be entered for the defendant in the action at law. 
and the bill in equity must be dismissed ; and it is so ordered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


GREEN 
v8. 


STAR FIRE INS. CO.* 


The Insurance Commissioner was notified by a foreign company that 
authority had been given to a certain party to appoint agents for it, 
and requested that licenses should be granted to those appointed, 
and agreed to be bound by their actions as if they were officers. The 
party designated thereafter requested a license for an agent named, 
but imposed no limitation in the letter on his authority, and the 
agent so named, after being licensed, delivered a policy to the in- 
sured, contrary to the instructions of the company. 

Held, That the company was bound by his act. 

The policy was applied for by a broker and was received by the local agent 
and countersigned and given to his clerk for delivery to the insured, 
to whom it was directly delivered. 

Held, That the agency of the broker terminated with the countersigning 
and delivery of the policy, and that his subsequent knowledge of a 
letter from the company concerning it was not knowledge of the 
insured. 

Held, That a delivery of the policy on the promise of insured to pay the 
premium in installments was binding in the absence of any provision 
in the policy to the contrary. 

Held, That authority “to conduct the business of insurance in the state” 
for a foreign corporation included authority to receive proofs of loss 
and adjust the loss, or to arrange for arbitration as to the amount. 

Where loss was payable to mortgagee his consent was sufficient to sup- 
pe“ a an action previously begun by the mortgagor insured, on the 
policy. 


* Decision rendered, March 2, 1906. 
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Exceptions from Superior Court, Suffolk County. Action by 
George W. Green against the Star Fire Insurance Company of 
Louisville, Ky. From a judgment in favor of plaintiff, defendant 
brings exceptions. 


HARRISON DUNHAM, for Plaintiff. 
BRANDIES, DUNBAR & NUTTER, EDWARD F. McCLENnEy, 
and HARRISON F. Lyman, for Defendant. 


SHELDON, J. 

The first and most important question raised by these excep- 
tions is as to the authority of Madden, the defendant’s Boston 
agent. He was apparently appointed by Mitchell and Tyler, the 
managers of the defendant’s Eastern department; or rather it 
would be more correct to say that he is stated by Mitchell and 
Tyler in their letter to the Insurance Commissioner to be an 
agent of the company in this state, without any express limita- 
tion being stated to exist upon his authority, and without any 
statement being made of the nature or extent oi that authority. 
If we refer to the previous communication made to the Insurance 
Commissioner by the defendant, which appears to contain the 
authority under which Mitchell and Tyler acted, we find that the 
defendant there states that it has given to them authority ‘to 
appoint agents” in this commonwealth, 

And requests * * * the Insurance Commissioner 

to issue agents’ licenses to 
Their appointees, and agrees 

To be bound by such actions of said managers the same as if 

they had been done by the officers of said company. 

The defendant is a Kentucky corporation, tnough authorized 
and wishing to do business in this commonwealth. It is the case, 
then, of a foreign principal’s appointing an agent without any 
statement of what his authority is, without any apparent limita- 
tion of that authority to conduct a business which is under te 
close supervision of a special department of our executive gov- 
ernment: Rev. Laws, c. 118; Stuart vs. Reliance Ins. Co., 179 
Mass., 434. Here, as in that case, there is nothing to show that 
Madden’s authority was a limited one. Moreover, it is to be 
borne in mind that with those facts appearing the defendant did 
not see fit to offer evidence that any actual limitation ever had 
been in fact imposed on Madden’s general authority. It seems 
to us that under such circumstances the judge before whom this 
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case was tried without a jury had at least a right to find that Mad- 
den was not a mere special agent of the defendant with no other 
powers than those proved to have been expressly given; but 
that he possessed a broad and general authority, sufficiently 
large, at any rate, to warrant the finding which the judge has 
made as to the binding force of his actions upon the defendant. 
He was not, as in Lohnes vs. Ins. Co. of No. America (121 Mass., 
439), one who could merely receive applications, take risks and 
settle rates of premiums, and issue policies for the defendant. 
He was their agent, apparently without restriction, to transact 
the business, which would include not only the acceptance of 
risks, but the adjustment and settlement of losses: Eastern 
Railroad vs. Relief Fire Ins. Co., 98 Mass., 420. As in the case 
last cited, he might well have been found to be the defendant’s 
agent for the purpose of doing its general business in this state. 
Apparently he was the only man with whom the defendant’s cus- 
tomers in this commonwealth dealt, or were expected to deai. 
He was not a mere broker to forward applications, as in Com- 
monwealth Mutual Fire Ins. Co. vs. Fairbank Canning Co., 173 
Mass., 161. See Wheeler vs. Watertown Ins. Co., 131 Mass., I. 
The limits of his authority had not been defined by any enumera- 
tion of the powers which were given to him, as in Hill vs. Com- 
mercial Union Assur. Co., 164 Mass., 406; Parker vs. 
Rochester German Ins. Co., 162 Mass., 479; Kyte vs. Com- 
mercial Union Assur. Co., 144 Mass., 43; and Harrison vs. 
City Ins. Co., g Allen, 231, relied on by the defendant. 

It is elementary law that private instructions limiting the au- 
thority of a gencral agent cannot bind one who deals with him 
without knowledge of them: Brown vs. Franklin Ins., Co., 165 
Mass., 565. Madden’s authority must be determined by the na- 
ture of his business, and the apparent scope of his employment 
therein. It cannot be narrowed by private or undisclosed in- 
structions unless there “is something in the nature of the busi- 
ness or the circumstances of the case to indicate that the agent 
is acting under special instructions or limited powers :” Markey 
vs. Mutual Benefit Ins. Co., 103 Mass., 78, 92, quoted in Brown 
vs. Franklin Ins. Co., ubi supra. But the defendant argues that 
because Madden informed Holden, the insurance broker through 
whom the plaintiff's insurance was obtained, of the substance of 
this letter, the plaintiff was chargeable with notice of the actual 
limitation imposed on Madden’s authority by this letter. The 
claim is that Holden’s agency continued until its purpose was 
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accomplished; that is, until the final contract of insurance was 
effected and the written policy delivered, and that knowledge of 
the agent gained during the continuance of the agency is im- 
puted to his principal. And it may be conceded that this lan- 
guage is generally accurate. But we think that it might well be 
found here that Holden’s agency had in fact come to an end 
when Madden received and countersigned this policy some days 
before the letter in question was written; that Madden then gave 
it to his clerk to be delivered, as it was in fact subsequently de- 
livered, to the plaintiff, and that the purpose of Holden’s agency 
was then accomplished and his work finished: Jones vs. New 
York Life Ins. Co., 168 Mass., 245; Wheeler vs. Watertown Ins, 
Co., 131 Mass., 1. The agreement had been made, the policy 
prepared and countersigned, and the delivery was to be made to 
the plaintiff directly. The business was not all transacted be- 
tween Madden and Holden, and there was nothing to indicate 
that the delivery of the policy was to be made to Holden, in which 
case the authorities cited by the defendant would have been ap- 
plicable. We think that this notice was really given after his 
agency had been ended, as Madden knew, and cannot be re- 
garded as notice to the plaintiff. 

In our view, it is not material to the decision of this case 
whether this policy did, or did not, become operative before the 
28th day of July, 1904, when it actually was delivered to the 
plaintiff. After such delivery, at any rate, the defendant’s right 
to cancel the policy depended by its terms upon the giving of a 
written notice to the insured, and the tender to him of a ratable 
proportion of the premium; and there is no claim that either of 
these conditions was complied with: Rev. Laws, c. 118, § 60, 
standard form of policy; Massasoit Steam Mills vs. Western 
Assur, Co., 125 Mass., 110. Nor does it appear that Madden had 
no authority to insure or to deliver the policy without payment 
of the full premium; and there was evidence to warrant a finding 
that he waived payment of the total amount of the premium in 
cash, and delivered the policy upon the promise of the plaintiff 
to pay the balance of the premium in future: Jones vs. New 
York Life Ins. Co., 168 Mass., 245, 248, and cases there cited. 
There is no provision in the policy making actual payment of the 
premium in cash a condition precedent to the issuing or the 
taking effect of the policy, as in Dunham vs. Morse (158 Mass., 
132, 134), and decisions made upon such a policy have no bearing 
on this case. Whether the defendant is not now entitled to credit 





1906.] Green vs. Star Fire Ins. Co. 443 


for the remaining one-half part of the premium is not before us 
on these exceptions; nor does it appear that such credit was not 
in fact given to it. We are of opinion, accordingly, that the judge 
rightly found that the plaintiff held a policy which was properly 
executed and was binding upon the defendant at the time of the 
fire; and the defendant’s exceptions bearing upon this question 
must be overruled. 

The defendant further contends that the conditions precedent 
to any right of action upon this policy were not shown to have 
been performed by the plaintiff, first, on the ground that there 
was no due rendering of a proof of loss to the company, and, 
secondly, that there was no reference to arbitrators as to the 
amount of the loss. But both of these contentions really are dis- 
posed of, by what we have already said as to the authority of 
Madden, and may be briefly dealt with. Madden’s authority was, 
as we have heretofore shown, “to conduct the business of fire 
insurance” in this commonwealth for the defendant, a foreign 
corporation. An essential part of that business was to receive 
proofs of loss, to adjust any losses or cause them to be adjusted, 
and to agree upon the amount of such losses, or in the 
absence of such agreement, to act in having that amount 
fixed by arbitration, as provided by the terms of the 
policy. The evidence was that he selected the adjuster; that 
the adjuster and the plaintiff agreed upon the amount of the loss, 
and that this agreement was ratified by Madden. It may perhaps 
be doubted whether there was any direct evidence that Teele or 
Cadigan had authority to act for the company; but the plain- 
tiffs case rests sufficiently upon the authority of Madden, and 
any error, if there was one, in the findings or rulings made as to 
Teele or Cadigan, was immaterial, and did not prejudice the de- 
fendant. See Harnden vs. Milwaukee Mechanics’ Ins. Co., 164 
Mass., 382, 386; Little vs. Phoenix Ins. Co., 123 Mass., 380. 
And after the amount of the.loss had thus been fixed by agree- 
ment, there was nothing left for arbitration, and the stipulation 
therefor no longer had any force: Wholley vs. Western Assur. 
Co., 174 Mass., 263; Hayes vs. Mutual Ins. Co., 170 Mass., 492. 

The question whether the defendant is liable for costs in this 
action is not properly before us. It is argued, on a dictum of 
Shaw, C. J., in Jackson vs. Farmers’ Mutual Ins. Co. (5 Gray, 52, 
57), that it is not liable because the mortgagee never assented 
to the bringing of this action, and never assented to its being 
prosecuted until after it had been brought and actually tried in 
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the Municipal Court of the city of Boston. This assent was 
sufficient to allow the plaintiff to maintain the action: Turner 
vs. Quincy Mutual Fire Ins. Co., 109 Mass., 568. It may be 
doubted whether question of liability for costs in such case can 
be brought before us otherwise than by an appeal from the aciion 
of the clerk as to taxation under Rev. Laws, c. 203, §§ 20, 21, as 
in Moore vs. Cutter, 3 Allen, 468. See Coburn vs. Whutely, 8 
Metc., 272, 275. At any rate, it is not material to be considered 
in determining the question of the deferidant’s general liability 
in the action; and that is all that is now before us. 
Exceptions overruled. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HARRIS 
v8. 


NORTH AMERICAN INS. CO.* 


A policy was issued by the local agent upon a building in course of con- 
struction which he was informed would not be occupied until a date 
subsequent to the loss. 

Held, That the building was not an “unoccupied building” within the 
meaning of a list of risks which the agent was prohibited from in- 
suring. 

Held, That the insured was bound to take notice that an agent author- 
ized to issue policies and collect premiums had no authority to orally 
change the clause of the contract relating to vacancy, but only by 
written or printed consent of the insurer, nor could he so change it 
on the ground of waiver through his knowledge of the facts. 


Held, That the policy having been issued and accepted became binding 
unless there was a breach of the condition or an increase of risk. 


Heid, That a permit for mechanics to work during thirty days prevented 
forfeiture from increase of risk during the period, but not from 
vacancy. 

Held, That vacancy by removal of the owner meant a permanent removal 
and entire abandonment of the house. 


Heid, That where there was no warranty or presumption of present or 
future occupation, parol evidence that the house was in course ol 
erection was not inadmissible as contradicting the policy. 


Held, That the representations to the agent as to the construction and 
subsequent occupancy of the dwelling were material, and were in- 
corporated, though not expressed, in the policy under the statute, 
and the undertaking of the insured was simply as to the future occu- 
pancy as a dwelling. 


= en 


% Decision rendered, Feb. 28, 1906. 
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Held, That the building, never having been occupied, was not vacant and 
unoccupied after the expiration of the mechanics’ permit. Whether 
allowing the house to remain vacant after the mechanics left it was an 
increase of risk was for the jury. 

Where the agent at the time of insuring was notified that it would not be 
occupied until water had been introduced, evidence concerning the 
laying of a necessary water pipe in the street was admissible. 

Where no objection was raised during the trial that the suit was prema- 
ture, it could nét be raised when the case was submitted to the jury. 


Report from Superior Court, Essex County. Action by Rob- 
ert G. Harris against the North American Insurance Company. 
A verdict was rendered in favor of plaintiff, and the case was 
reported to the Supreme Judicial Court. 


Joun M. RAyMonpD and Epwarp C. Bartis, for Plaintiff. 
Bancrort G. Davis, for Defendant. 


BRALEY, J. 

Upen their face the policies, which are in the standard form 
required by Rev. Laws, c. 118, § 60, purport to set forth the full 
provisions of the contract. The defendant endeavors to avoid 
payment of the loss which has accrued by showing that the build- 
ing insured either became vacant for more than thirty days be- 
fore the fire, by the removal of the owner without its written 
or printed assent, or was left under such conditions as materially 
to increase the risk. Although completed as a structure, the 
building, when burned, never had been occupied as a residence, 
and at the date of insurance was in process of erection. The local 
agent of the company by whom the policies were issued was in- 
formed by the plaintiff of these general conditions, and that it 
was his purpose not to occupy the house as a home until a time 
which was subsequent to the fire; but this knowledge was not 
otherwise communicated to the defendant. 

In the list of prohibited risks which it furnished to its agents 
“unoccupied buildings” were included; but the exception to a 
refusal to rule that the agent was thus prohibited from insuring 
the plaintiff's building calls for no comment, as a new building in 
process of construction cannot be so classified. But the plaintiff, 
in dealing with a local agent who was authorized to issue poli- 
cies and collect premiums, was required to take notice that by 
their terms the scope of his authority did not include the power 
orally to change the clause of the contracts relating to vacancy: 
Harrison vs. City Ins. Co., 9 Allen, 231; Kyte vs. Commercial 
Assur. Co., 144 Mass., 43, 46; Harnden vs. Milwaukee Me- 
chanics’ Ins. Co., 164 Mass., 382, 386. Any modification or al- 
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teration of this nature could be made only with the written or 
printed assent of the insurer: Worcester Bank vs. Hartford Fire 
Ins. Co., 11 Cush., 265; Northern Assur. Co., vs. Grand View 
Building Ass’n, 183 U. S., 308. Neither could they thus be 
changed if put upon the ground of waiver arising impliedly from 
the actual situation of the premises at the time the policies were 
issued, communicated to him by the plaintiff, ‘but of which the 
agent independently might have been found to have had knowl- 
edge; for this provision referred to a possible future, and not 
a present, use of the property: Batchelder vs. Queen Ins. Co., 
135 Mass., 449. As the agent had no authority to assure the 
plaintiff that the defendant would not insist upon a strict com- 
pliance, he could not, under the doctrine of waiver invoked by 
the plaintiff, either by assent in words or by conduct, alter or 
surrender this contractual right of his principal, if it is found to 
have any application in the present case: Stone vs. Howard Ins. 
Co., 153 Mass., 475, 480, 481, and cases there cited; Metropolitan 
Coal Co. vs. Boutell Transportation & Towing Co., 185 Mass., 
391, 397. Having been, however, regularly issued, duly accepted, 
and the premiums paid, the contracts of insurance became binding 
upon the company, and the remaining questions are whether 
there has been a breach of this particular condition, or an un- 
authorized increase of risk, either of which would be sufficient to 
avoid them. 

The defendant contends that, treating the physical presence of 
the mechanics under the permits as a sufficient compliance to 
satisfy the requirement as to occupancy, yet after they left, as the 
house remained empty and unfurnished for more than thirty days 
before the fire, the issuance of the permits should be held to have 
the same modifying effect upon the contracts as the words “per- 
mission to remain vacant thirty days without prejudice”, found 
in the policy construed in Newmarket Savings Bank vs. Royal 
Ins. Co., 150 Mass., 374. But the qualifying phrase there used 
had reference to, and was directly connected with, the condition 
relating to vacancy, and upon combining the two they were held 
in effect to constitute an agreement to insure the property as 
unoccupied for a period of thirty days, after the expiration of 
which it was to be treated as being within the clause relating to 
unoccupancy. The permission given the plaintiff here was “for 
mechanics to work in and about said premises thirty days from 
date”, and evidently was designed to prevent a forfeiture, which 
otherwise might arise under the provision as to increase of risk 
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set forth in the body of the policies, where it is said that if, with- 
out the printed or written consent of the company, “the situation 
or circumstances affecting the risk * * * shall be so altered 
as to catise an increase of said risk”, they shall become void: 
Luce vs. Dorchester Mutual Fire Ins. Co., 105 Mass., 297, 301. 

The burdenewas on the defendant strictly to prove an avoid- 
ance of its liability, by showing that the acts of the plaintiff in 
connection with the insured property amounted to a removal 
from the house, and produced a forfeiture: Ferguson vs. Union 
Mutual Life Ins. Co., 187 Mass., 14; Hitchcock vs. Northwest- 
ern Ins. Co., 26 N. Y., 68; Orrell vs. Hampden Fire Ins. Co., 13 
Gray, 431, 434; Butternut Mfg. Co. vs. Manufacturers’ Mut. Fire 
Ins. Co., 78 Wis., 202. No doubt there is a sound practical dis- 
tinction recognized in the community between a house that be- 
comes merely unoccupied for a longer or shorter period, though 
fitted and furnished as a domicile, and one that becomes vacant 
by the removal of the furniture and departure of the owner: 
Herrman vs. Adriatic Ins. Co., 85 N. Y., 163. The words, “be- 
come vacant by the removal of the owner or occupant”, on which 
the defendant so strongly relies, have received judicial construc- 
tion by this court in Johnson vs. Norfolk Fire Ins. Co. (175 
Mass., 529, 531), where it is held that in accordance with this 
common understanding “they refer to a permanent removal and 
entire abandonment of the house”. But the house is not de- 
scribed either as occupied or unoccupied, and, there being no 
warranty or presumption of either present or future occupation, 
parol evidence that it was in process of erection, and hence could 
not be inhabited in the sense of being a residence until comple- 
tion, did not contradict the written instrument, and was admis- 
sible: Westfield Cigar Co. vs. Ins. Co., 165 Mass., 541, 545. See 
Blood vs. Howard Fire Ins. Co., 12 Cush., 472; King Brick 
Mfg. Co. vs. Phoenix Ins. Co., 164 Mass., 291, 294; Mead vs. 
Phoenix Ins. Co., 158 Mass., 124, 125. 

The burden was on the plaintiff to prove that the building 
burned was a dwelling house, and it was open to the defendant to 
show that it was something else, and hence uninsured: ‘Thomas 
vs. Commercial Union Assur. Co., 162 Mass., 29, 34. If it then 
had appeared that the defendant intended to insure one kind oi 
a building, which the plaintiff had described, and the building 
burned was not of that class, there would have been no meeting 
of the minds of the parties, and therefore no contract: Goddard 
vs. Monitor Ins. Co., 108 Mass., 56. In describing the desig- 
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nated premises as a dwelling house, when taken in connection 
with his representations, which, because they are material, under 
Rev. Laws, c. 118, § 21, are incorporated, though not expressed 
in the policies, all that the plaintiff undertook to perform was 
that, when occupied, the building should be used for this purpose: 
Ring vs. Phoenix Assur. Co., 145 Mass., 426, 429; Cumberland 
Valley Mutual Protection Co. vs. Douglas, 58 Pa., 419. It could 
have been found by the jury that it was not inaccurate to de- 
scribe the house as within the class commonly designated as 
dwelling houses equally when in process of erection as well as 
when finished, and that there was no misunderstanding concern- 
ing the identity of the subject-matter, even if a more technically 
accurate description would have been “a dwelling house now in 
process of erection, which, upon completion and when ready for 
occupancy, will be occupied by the insured”. See Royal Ins. Co. 
vs. Lubelsky, 86 Ala., 530. 

While not conceded by the defendant, no satisfactory reason 
has been advanced whereby, in the ordinary course of human af- 
fairs, it can be said that the plaintiff has removed from a resi- 
dence he never had furnished or inhabited, although legally in 
his possession and subject to his direct supervision, being built 
on his homestead lot. Indeed, it would be a contradiction of 
terms, if not absurd, to say that the house ever became vacant 
by the bodily removal of the “owner or occupant”. Recognizing 
the practical difficulty of sustaining such an argument, the de- 
fendant insists that as matter of law the premises became vacant 
within the meaning of the policies, and relies upon Wainer vs. 
Milford Mutual Fire Ins. Co. (153 Mass., 335, 338) as sustaining 
the proposition that in contemplation of the parties removal and 
subsequent vacancy must be held to have begun at the expira- 
tion of the permits. In that case, although the policy was dated 
January 23, 1889, the dwelling house was not occupied between 
that date and April 1, 1889, and it was said that “if the policy was 
in force from its date it was therefore rendered void”. But it 
was not necessary to decide this question, as the decision turned 
upon the inquiry as to when the policy took effect, and it was 
held that it did not become effective by delivery until March 12, 
1889. As the fire was on May 12, 1889, it would follow that the 
house had not been vacant for more than thirty days. This posi- 
tion, moreover, if anything more was meant than to say that the 
policy was avoided by an increase of risk caused by the vacancy, 
is not supported by the cases to which reference is there made. 
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Lyman vs. State Mutual Fire Ins. Co. (14 Allen, 329, 334) turns 
upon the issue whether the act of the plaintiff had increased the 
risk under a policy which apparently did not contain any clause 
as to vacancy. While Kyte vs. Commercial Assur. Co., ubt 
supra, was | also decided under a policy which provided that it 
should be void if without the company’s assent the risk was in- 
creased, and the remaining authority of Hinckley vs. Germania 
Ins. Co. (140 Mass., 38) rests upon the effect of the act of the as- 
sured in keeping a bowling alley and pool table in avoiding a 
policy for the same reason. This decision, therefore, cannot be 
considered as decisive of the case now before us. 

It having been found that when the policies were iss:1ed the 
agent understood that the insured had not occupied and could not 
occupy the dwelling house then being built, in the sense of living 
in it as a home fer himself and family, until finally ready for oc- 
cupancy, the clause relating to unoccupancy of the insured prem- 
ises, as no change appears to have taken place, must be construed 
in connection with these conditions under which the parties en- 
tered into their contracts: Germania Fire Ins. Co. vs. Klewer, 
129 Ill., 599. Even after substantial completion, and while wait- 
ing for the necessary addition of some form of service by which 
water could be supplied, it cannot be said that, never having been 
inhabited by him, the house had become vacant because the 
owner removed therefrom, for such a subsequent condition, upon 
the facts here found, manifestly becomes inapplicable: Ring vs. 
Phoenix Assur. Co., ubi supra; Newmarket Savings Bank vs. 
Royal Ins. Co., 150 Mass., 374, 376, and cases there cited; Com- 
mercial Ins. Co. vs. Spankneble, 52 Ill., 53, 60; Alexander vs. 
Germania Fire Ins. Co., 66 N. Y., 464; Philadelphia Tool Co. 
vs. British American Assur. Co., 132 Pa., 236; Woodruff vs. Im- 
perial Fire Ins. Co., 83 N. Y., 133. There is a further provision 
that any increase of the risk by the act and with the consent of 
the plaintiff avoids them. But the question whether allowing the 
house to remain vacant after the mechanics left increased the 
hazard of its taking fire was an issue of fact, under the circum- 
stances shown by the evidence offered by the plaintiff of his 
supervision and care, and which was admissible for this purpose, 
although the defendant finally did not ask to go to the jury on 
this branch of its defense: Allen vs. Massasoit Ins. Co., 99 
Mass., 160; Luce vs. Dorchester Mutual Fire Ins. Co., ubi supra; 
Powers vs. Guardian Fire & Life Ins. Co., 136 Mass., 108, IIo. 


A portion of the evidence to the admission of which the de- 
VOL. XXXV.—29. 
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fendant excepted, related to the laying in the street, by the town, 
of a water pipe with which the house was to be connected, and 
for which the plaintiffs application to the water board was pend- 
ing at the date of the fire. This was accompanied by further 
proof that at the time the insurance was effected under the first 
policy the agent was informed that the plaintiff's purpose was 
not to occupy the house until arrangements had been made for 
supplying it with water, and also that he knew this service could 
not be provided until a date subsequent to its destruction. It is 
now urged that the defendant was prejudiced by the admission of 
this, as well as other testimony that the plaintiff dug trenches on 
his land for the pipes, and that the pipe in the street could not 
be laid unless the town at its annual meeting voted an appropria- 
tion; but the evidence cannot be said to have been wholly irrele- 
vant, as it had some tendency to support the plaintiff's narrative 
of his original statements to the agent when obtaining the insur- 
ance, and to show that they were not an afterthought. 

By the sixth request the defendant in substance asked ior a 
ruling that upon all the evidence the action could not be main- 
tained, and, this having been refused, it now further contends, 
that, compliance with the precedent condition of submitting the 
amount of loss to arbitration not having been shown, nor its 
waiver pleaded, the suit is prematurely brought: Lamson Con- 
solidated Store Service Co. vs. Prudential Fire Ins. Co.,171 Mass., 
433. There is, however, not the slightest suggestion in the rec- 
ord that in any form this question was raised, or even alluded to, 
at the trial, and the parties evidently proceeded upon other and 
distinct issues which are presented by the report. If the de- 
fendant had considered the declaration insufficient for want of 
proper averments as to this clause in the policies, it might have 
demurred: Lamson Consolidated Store Service Co. vs. Pru- 
dential Fire Ins. Co., ubi supra. Instead of doing so it filed an 
answer containing a general denial, with other specific defenses 
to which reference already has been made, so that, after proof 
of the making of the contracts and the loss of the insured prop- 
erty by fire, the case was tried on two questions—whether the 


premises had become vacant within the meaning of the policies, 
or the risk had been increased. It plainly appears that the de- 
fendant did not, either by a direct request for a specific ruling or 
by any form of pleading, explicitly raise the question which it 
now endeavors to present, and the ruling requested must have 
been understood by the presiding judge as relating solely to the 
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issues presented and the evidence which had been introduced, 
and not as including a defense which was not only undisclosed, 
but which might have been definitely pleaded. If either course 
had been adopted, the plaintiff undoubtedly would have been 
afforded an opportunity to amend; but in going to trial upon 
pleadings which in terms did not raise this question, and by the 
course pursued up to the time when the case was submitted to 
the jury, the defendant must be deemed to have waived its right 
to set up this defense: Edwards vs. Carr, 13 Gray, 234, 238; 
Goodnow vs. Hill, 125 Mass., 587; Tilden vs. Greenwood, 149 
Mass., 567; Lyon vs. Prouty, 154 Mass., 488; Fairman vs. Bos- 
ton & Albany Railroad Co., 169 Mass., 170; Oulighan vs. Butler, 
189 Mass., 287. 

By the terms of the report the order must be: Verdict to 
stand. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MORSE 
vs. 
FRATERNAL ACC. ASS’N OF AMERICA.* 


An accident policy in a benevolent association provided that in case the 
insured was engaged in an occupation classed as more hazardous 
than that named in the policy, the amount insured should be reduced 
to the sum which the premium would purchase in case of such hazard. 

Held, That the classification could not be subsequently changed to reduce 


the amount to which he was entitled in the absence of a stipulation to 
that effect. 


Held, That the ignoring of notice of such change and a request from the 
society to forward his policy to be rewritten and a continuance of 
his former payments by the insured did not conclusively show his 
acquiescence in such change. 


Appeal from Superior Court, Norfolk County. Action by 
Granville Morse against the Fraternal Accident Association of 
America. From a judgment for plaintiff, defendant appeals. 


E. J. WHITAKER, for Appellant. 
J. M. BRownE & Son, for Appellee. 


SHELDON, J. 
In this action the plaintiff seeks to recover the sum of $1,250 
on an accident insurance certificate issued to his intestate, Elmer 


* Decision rendered, Feb. 28, 1906. 
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L. Morse, by the defendant. The case comes betore us upon the 
defendant’s appeal from a judgment against it rendered in the 
Superior Court, upon facts agreed, in favor of the plaintiff. 

The intestate took his certificate and became a member of the 
defendant association on the 15th day of June, 1888. He was 
then a stage driver, and was insured as a member of class 5, ac- 
cording to the defendant’s classification then in force; and by 
the certificate issued to him by the defendant on that date the 
defendant agreed to pay to his executors or administrators the 
sum of $1,250, in the event of his death from the injuries insured 
against, 

Except that, if the insured is injured while engaged tempo- 

rarily or otherwise in any occupation or exposure classed by 

this association as more hazardous than that here given, his 
insurance and weekly indemnity shall only be so much as the 


premium paid by him will purchase at the rate fixed for such 
increased hazard. 


The policy also provided that the certificate holder should be 
bound by the rules and regulations of the association. In May, 
1891, the intestate ceased to be a stage driver and became a pas- 
senger brakeman on a railroad. At this time, by the defendant’s 
classification of occupations and risks a passenger brakeman was 
included in the same class as a stage driver. On November 9, 
1891, the intestate wrote a letter to the defendant’s secretary and 
treasurer, stating that he had become a passenger brakeman, and 
inquiring how that would affect his insurance, to which on the 
11th day of the same month the secretary and treasurer an- 
swered by a letter stating that a passenger brakeman was entitled 
to the same amount of insurance, $1,250, that the intestate had 
been holding, with the same weekly indemnity for disabling in- 
juries received in that occupation. On January 17, 1896, the de- 
fendant, at a meeting duly called, adopted a new classification of 
“occupations and exposures, to be used as the manual or classifi- 
cations of occupations and exposures of this association for all 
members now insured or to be hereafter insured in this associa- 
tion”. By this new classification passenger brakemen were in- 
cluded in class 8, and the amount of insurance payable to them 
was reduced to $250. On February 7, 1896, the defendant's sec- 
retary and treasurer wrote and mailed to the intestate a letter 
notifying him of this change, and requesting that his policy be 
returned to the defendant for rewriting, so that it might conform 
to the new classification. It does not appear by the agreed facts 
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whether the intestate received the letter or not; nor does the 
statement authorize the court to draw any inferences from the 
facts stated. The intestate continued to pay the same assess- 
ments and dues as before, and these were the same in amount 
that they had previously been. After the suit was brought, the 
defendant’s counsel tendered to the plaintiff’s counsel the sum of 
$287, apparently being the reduced amount of insurance, with 
interest and costs. 

The question involved is whether the amount of the intestate’s 
insurance was cut down by the change in the classification made 
in 1896, so that thereafter he was insured for only $250, instead 
of $1,250, as stated in the policy. If the original contract had 
provided that the defendant might make any alteration in its 
rules, there is no doubt that both the plaintiff and his intestate 
would have been bound by the change which was made: Pain 
vs. Société St. Jean Baptiste, 172 Mass., 319. On the other 
hand, if the policy here in question had provided absolutely for 
the payment of a fixed sum to the plaintiff, without reference to 
the character of his occupation, there is no doubt that the de- 
fendant could not, by such action as it has taken, cut down its 
liability to a smaller sum: Newhall vs. American Legion of 
Honor, 181 Mass., 111. But this policy is not in terms made 
subject to any future alteration that the defendant might make 
in its rules; and, on the other hand, it contains the express stipu- 
lation that for any injury occurring while the insured is engaged 
in any occupation classed by the defendant as more hazardous 
than that mentioned in the policy he shall be entitled only to a 
reduced amount of insurance. The real question, accordingly, 
is whether this last stipulation shall be taken to refer only to 
the classification in force at the time of issuing the policy, or to 
include any new classification that may from time to time be 
adopted by the defendant. Manifestly the latter construction, 1f 
adopted, would, under the language of this policy, leave the 
plaintiff in a position where his rights could not be enlarged, 
but might be very greatly diminished, if not wholly taken away, 
by the mere action of the defendant. The payments to be made 
by the insured would remain unchanged; but the amounts to be 
paid by the insurer would be capable of reduction to any extent 
from time to time. In the case at bar, the change made by the 
defendants would have the effect to reduce the sum to be paid 
upon the death of the insured to one-fifth of the amount specified 
in the policy. On the other hand, if this were the intention of 














454 Insurance Law Journal. [June, 


the parties, it is easy to say so in the policy. We do not think 
that the construction contended for by the defendant would be a 
reasonable one, though we are aware that it seems to have pre- 
vailed in Pennsylvania in a case which turned largely upon the 
construction of the charter of the association: St. Patrick’s Male 
Beneficial Society vs. McVey, 92 Pa., 510. We are of opinion 
that by the proper construction of this policy the stipulation as 
to the defendant’s classification of occupations and the agree- 
ment of the certificate holder to be bound by the defendant's rules 
and regulations must be taken to refer to the classification and to 
the rules in force at the time that the policy was issued. 

But the defendant contends that the insured must be 
taken to have assented to this reduction because, although noti- 
fied by the association of the change which had been made in 
the classification and of the effect which this change would have 
upon his insurance, he made no complaint and expressed no dis- 
satisfaction ; and the defendant relies on Fox vs. Masons’ Frater- 
nal Accident Ass'n (Wis.), 71 N. W., 363. But there the defend- 
ant’s letter was written in answer to an inquiry of the insured, 
and there was no question that he had received it. In this case 
the agreed facts do not show that he received the notice; and 
although they do contain enough to warrant the court in drawing 
such an inference, if it were at liberty to do so, yet, in the ab- 
sence of any provision to that effect, the court is not at liberty to 
infer the existence of any further essential facts which are not 
as matter of law necessarily to be inferred, but is confined to the 
consideration of the facts to which the parties have agreed: 
Mayhew vs. Durfee, 138 Mass., 584; Collins vs. Waltham, 151 
Mass., 196, 197. But, even if the plaintiff had received the no- 
tice, we do not-think his assent to the action taken can be con- 
clusively inferred. He did not expressly assent to it. He did 
not forward his policy to have it rewritten, as requested by the 
notice. The dues and assessments which he afterward paid were 
the same that he was required to pay under his original agree- 
ment. The rights of the defendant were sufficiently protected by 
the stipulation that it might at any time cancel the policy. 

The tender made by the defendant was for an insufficient 
amount, and we need not consider whether it was otherwise 
good. ; 

The judgment for the plaintiff for the total emount named in 
the policy must be affirmed, and it is so ordered. 


1906.] New York Life Ins. Co. vs. Levy's Adnir. 


COURT OF APPEALS OF KENTUCKY. 


NEW YORK LIFE INS. CO. 
Us. 
LEVY’S ADM’R.* 


Application was made for $10,000 of insurance in two $5,000 policies. 
It provided that any insurance issued should take effect from its 
date. Three weeks later the insured paid the premium under an 
agreement in 'the receipt attached to the application that if the policy 
was not issued in sixty days from the date of application the pre- 
mium was to be returned on surrender of the receipt. The insured 
died on the date of payment. On the day previous the company had 
decided to issue only a policy for $5,000, and forwarded such policy 
to the agent who delivered it to the son of the insured after his 
death. Subsequently the company decided to issue the remaining 
policy, in ignorance of the death, and forwarded to the agent, but 
stopped its delivery by telegram upon learning of the death. 


Held, That having originally rejected the proposal for the entire amount, 
the minds of the parties had never met, and there was no contract. 


Appeal from Circuit Court, Henderson County. Action by 
Moses Levy’s administrator against the New York Life Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. 


CLay & CLAy, JAMES H. McINTOSH, and YEAMAN & YEA- 
MAN, for Appellant. 
Dorsky & STANLEY, for Appellee. 


BARKER, J. 

On the 30th day of December, 1903, Moses Levy, a citizen of 
Henderson County, Ky., made written application to the New 
York Life Insurance Company for $10,000 of insurance on his 
life, to be written in two policies of $5,000 each. This proposal for 
insurance was made through the company’s agent, William 
Egard, who forwarded it to the main office in New York City. 
No cash premium was paid at the time of the application, but it 
is claimed that subsequently, on January 20, 1904, about the hour 
of noon, at the solicitation of the agent, William Egard, the 
applicant gave to him a check, payable to the company, for 
$776.90, being the cash premium for one year’s insurance for 
the amount applied for. At 11:45 p. m. of that day the applicant 
suddenly died. On the 19th of January, 1904, the company re- 
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jected the application for $10,000 of insurance, but approved it 
for $5,000, and in pursuance of this action wrote out a policy for 
this sum on the life of the applicant, conforming in all respects to 
his application, except in the amount of the policy and the an- 
nual premium therefor. This policy was issued on the 2oth of 
January, and mailed to the company’s agent at Henderson, Ky., 
where it was received on the 23d of January, and, although the 
agent knew of the death of Levy,-he delivered it to Leon Levy, 
his son. The company did not receive notice of the death of 
Moses Levy until the 28th of January, 1904, and, in ignorance of 
this fact, on the 26th of January receded from its former deter- 
mination to insure him for only $5,000, and issued a second 
policy, in all substantial respects similar to the first, and for- 
warded it to its agent at Henderson. This, although received 
by Egard, was not delivered because of a telegram prohibiting 
his so doing; the company having in the meantime learned of 
the death of the applicant. 

Leon Levy, the son of the applicant, was duly appointed and 
qualified as the administrator of his father’s estate, and having 
made demand for payment of the whole amount of the insurance 
applied for, and being refused by the company, he instituted this 
action to recover the full sum of $10,000, alleging in his petition, 
among other things, the following: “The plaintiff further states 
that on the 30th day of December, 1903, the decedent, Moses 
Levy, and the defendant entered into a contract of life insurauice, 
by the terms of which the defendant agreed to and did insure the 
life of decedent and agreed to pay his administrator the sum ol 
ten thousand dollars. The plaintiff further states that the said 
Moses Levy on the 30th day of December, 1903, at the instance 
and request,of William Egard, an agent of the defendant, made 
a written application to the defendant for the sum of $10,000 in 
surance on his life. Said application was prepared by said agent 
and accepted by said company, and is now in the possession of 
defendant, and cannot be filed herewith. Said insurance was, 
by the terms of said application, and by the agreement between 
said decedent and the defendant, to be divided into two policies 
of five thousand dollars each, which the defendant agreed to issue 
to said Moses Levy, and under their said agreement said policies 
were to be incontestable and non-forfeitable for any cause, and 
were to relate back to and be in force from the date of said appli- 
cation, which was the 30th day of December, 1903. It was also 
agreed by and between said decedent and said defendant, when 
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the said application was made; viz., on the 30th day of Decem- 
ber, 1903, in consideration, that said decedent would pay to the 
defendant the sum of $776.90, which sum he did pay on the morn- 
ing of the 20th day of January, 1904, and the further considera- 
tion that said Moses Levy would pay to the defendant a like sum 
of $776.90 on the 30th day of December each year thereafter 
during the life of said Levy, the defendant agreed to pay to the . 
administrator of said Moses Levy, immediately upon the proof 
of his death, the sum of ten thousand dollars ($10,000). It was 
also agreed, at the time of making said application between said 
Moses Levy and the defendant, that as soon as the first premium 
was paid, which was in fact on the morning of January 20, 1904, 
that the said insurance should be incontestable and non-forfeit- 
able for any cause, and should relate back to the date of said ap- 
plication, and be in force and effect from the date of said applica- 
tion, which was December 30, 1903. It was further agreed by 
the said decedent and the defendant that if, for any cause, the 
defendant should refuse to issue both or either of said policies, 
then the insurance as agreed upon should be in force and effect 
until the decedent was notified of such refusal on the part of the 
defendant, and the premiums should then be returned to said 
Levy by the defendant, and said Levy was not notified of such 
refusal, nor was the premium returned to him.” The defendant 
company filed an answer, denying all of the material allegations 
of the petition, including that of the payment of the premium by 
the applicant. Upon trial of the case, after all the evidence was 
in, the court awarded the defendant company a peremptory in- 
struction to the jury to find for it on the second policy, and the 
jury, under the instructions of the court, found for the plaintiff 
(appellee) for the sum of $5,000, being the amount of the first 
policy, which had been delivered by the agent to him. From the 
judgments based upon these verdicts, the insurance company is 
here on direct, and the administrator has prosecuted a cross, 
appeal. 

The trial court was evidently of opinion that the issuance of 
the first policy of $5,000 was an acceptance pro tanto of the ap- 
plicant’s proposal to the company for insurance in the sum of 
$10,000, and therefore it became bound. for the sum of $5,000, 
provided Moses Levy had paid over to Egard on the 20th of 
January the sum of $776.90 as a year’s premium on the proposed 
insurance, as claimed by his administrator to have been done. 
This position, it seems to us, is not only unsound as a proposi- 
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tion of law, but in effect ignores the uncontradicted fact, shown 
by the appellee’s own evidence, that the appellant company re- 
jected the proposal for $10,000 insurance on the 19th day of 
January, 1904, which was the day before it is claimed that the 
premium was paid by the applicant, and thereby ended all con- 
tractual relations pending between the parties at that time. An 
application for insurance in no wise differs in principle from any 
other proposal to contract, and must, in order to bind the parties, 
be assented to in terms as broad and comprehensive as the 
proposition made. 

On this subject Parsons, in his work on Contracts (volume 1, 
475), thus states the rule: ‘There is no contract unless the par- 
ties thereto assent, and they must assent to the same thing, in 
the same sense. * * * It becomes a contract only when the 
proposition is met by an acceptance which corresponds with it 
entirely and adequately.” At star page 476, the author says: 
“Many cases turn upon the question whether this assent to the 
proposition was entire and adequate. The principle may be 
stated thus: The assent must comprehend the whole of the 
proposition, it must be exactly equal to its extent and provisions, 
and it must not qualify them by any new matter. Thus an offer 
to sell a certain thing on certain terms, may be met by the an- 
swer, ‘I will take that thing on those terms’, or by an answer 
which means this, however it may be expressed; and if the 
proposition be in the form of a question, as, ‘I will sell you so and 
so; will you buy?’ the whole of this meaning may be conveyed 
by the word ‘yes’, or any other simply affirmative answer. And 
thus a legal contract is completed. But there are cases where 
the answer, either in words or in effect, departs from the propo- 
sition, or varies the terms of the order, or substitutes for the con- 
tract tendered one more satisfactory to the respondent. The 
respondent is at liberty to accept wholly, or to reject wholly, but 
one of these things he must do, for if he answers, not rejecting, 
but proposing to accept under some modifications, this is a rejec- 
tion of the offer. The party making the offer may renew it; but 
the party receiving it cannot reply, accepting with modifications, 
and when these are rejected again reply, accepting generally, and 
upon his acceptance claim the right of holding the other to his 
first offer.” 

In Page on Contracts (vol. 1, §§ 45, 46), it is said :— 

“Sec. 45. The acceptance must, furthermore, correspond to 
the offer at every point, leaving nothing open for future negotia- 
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tions. An attempted acceptance, which leaves open the adjust- 
ment of the price, or the ascertainment of the capacity of the ship 
chartered, where that is a material term of the offer, or the time 
of delivery or of payment or an acceptance as to the price only, 
is without validity. 

“Sec. 46. An attempted acceptance which seeks to modify one 
or more terms of the offer is of no legal effect as an acceptance. 
It is really a rejection of the offer, and a counter proposition in 
lieu of the original offer, and must be accepted by the party mak- 
ing the original offer in order to constitute an agreement. * * *” 

In the leading case in the Supreme Court of the United States 
(Eliason vs. Henshaw, 4 Wheat., at page 228, 4 L. Ed., 556) 
Justice Washington states the principle here involved in the fol- 
lowing language: “It is an undeniable principle of the law of 
contracts that an offer of a bargain by one person to another 
imposes no obligation upon the former until it is accepted by the 
latter, according to the terms in which the offer was made. Any 
qualification of, or departure from, those terms invalidates the 
offer, unless the same be agreed to by the person who made it. 
Until the terms of the agreement have received the assent of 
both parties, the negotiation is open, and imposes no obligation 
upon either.” In the leading case in this state on the subject 
(Hutcheson vs. Blakeman, 3 Metc., 80) our court, in an opinion 
by Judge Wood, announces the principle under discussion, and 
expressly approves the quotation from Parsons and the opinion 
in Eliason vs. Henshaw. 

The case of Minneapolis & St. Louis Railway vs. Columbus 
Rolling Mill (119 U. S., 149) was identical in principle with that 
at bar. The railway company made the following request of the 
rolling mill company :— 


December 5, 1879. Please quote me prices for 500 to 3,000 
tons 50 fb. steel rails, and for 2,000 to 5,000 tons 50 ib. iron 
rails, March, 1880, delivery. 


On December 8, 1879, the following reply was made to the 
above letter :— 


Your favor of the 5th inst. at hand. We do not make steel 
rails. For iron rails, we will sell 2,000 to 5,000 tons of 50 fb. 
rails for fifty-four ($54.00) dollars per gross ton for spot cash, 
f. 0. b. cars at our mill, March delivery, subject as follows, 


Etc. On December 16, 1879, the railway company telegraphed 
the mill company :— 
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Please enter our order for twelve hundred tons rails, March 
delivery, as per your favor of the 8th. Please reply. 


To this the railway company received the following answer by 
telegraph :— 
We cannot book your order at present at that price. 


Thereupon the railway company sent another telegram :— 
7 ? a> 


Please enter an order for two thousand tons rails, as per 
your letter of the eighth. Please forward written contract, 
Reply. 

The rolling mjll company denied the existence of any con- 
tractual relations between it and the railway company growing 
out of this correspondence, with the result that the latter brought 
suit for breach of contract. It will be observed that the rolling 
mill company proposed to sell to the railway company from 2,000 
to 5,000 tons of iron rails at a given price, and that the railway 
company accepted to the extent of 1,200 tons only; the difference 
between the minimum proposition of the rolling mill company 
and 1,200 tons, the amount ordered by the railway company, 
being the only difference between the offer and acceptance, just 
as in the case at bar, the offer of Moses Levy for $10,000 of 
insurance, and the counter proposition contained in the issuance 
of the first policy of $5,000, being only a difference of amount. In 
delivering the opinion of the court, Mr. Justice Gray said: “The 
rules of law which govern this case are well settled. As no con- 
tract is complete without the mutual assent of the parties, an 
offer to sell imposes no obligation until it is accepted according 
to its terms. So long as the offer has been neither accepted nor 
rejected, the negotiation remains open, and imposes no obliga- 
tion upon either party, the one may decline to accept, or the other 
may withdraw, his offer, and either rejection or withdrawal 
leaves the matter as if no offer had ever been made. A proposal 
to accept, or an acceptance, upon terms varying from those of- 
fered, is a rejection of the offer, and puts an end to the negotia- 
tion, unless the party who made the original offer renews it, or 
assents to the modification suggested. The other party, having 
once rejected the offer, cannot afterward revive it by tendering 
an acceptance of it: Eliason vs. Henshaw, 4 Wheat., 225; Carr 
vs. Duval, 14 Pet., 77; National Bank vs. Hall, ror U. S.. 43, 59; 
Hyde vs. Wrench, 3 Beav., 334; Fox vs. Turner, 1 Ill. App., 153: 
If the offer does not limit the time for its acceptance, it must be 
accepted within a reasonable time. If it does, it may, at any time 
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within the limit and so long as it remains open, be accepted or 
rejected by the party to whom, or be withdrawn by the parties by 
whom, it was made: Boston & Maine Railroad vs. Bartlett, 3 
Cush. (Mass.), 224; Dickinson vs. Dodds, 2 Ch. D., 463. The 
defendant, by the letter of December 8th, offered to sell to the 
plaintiff 2,000 to 5,000 tons of iron rails on certain terms speci- 
fied, and added that, if the offer was accepted, the defendant 
would expect to be notified prior to December 2oth. This offer, 
while it remained open, without having been rejected by the 
plaintiff or revoked by the defendant, would authorize the plain- 
tiff to take at his election any number of tons not less than 2,000 
nor more than 5,000, on the terms specified. The offer, while un- 
revoked, might be accepted or rejected by the plaintiff at any 
time before December 20th. Instead of accepting the offer made, 
the plaintiff, on December 16th, by telegram and letter, referring 
to the defendant’s letter of December 8th, directed the defendant 
to enter an order for 1,200 tons on the same terms. The men- 
tion, in both telegram and letter, of the date and the terms of 
the defendant’s original offer, shows that the plaintiff’s order was 
not an independent proposal, but an answer to the defendant’s 
offer, a qualified acceptance of that offer, varying the number of 
tons, and therefore in law a rejection of the offer. On December 
18th the defendant by telegram declined to fulfill the plaintiff's 
order. The negotiation between the parties was thus closed, 
and the plaintiff could not afterward fall back on the defendant's 
original offer. The plaintiff’s attempt to do so, by the telegram 
of December 19th, was therefore ineffectual, and created no 
rights against the defendant.” 

In the case of National Bank vs. Hall (101 U. S., 43) the court, 
speaking through Mr. Justice Swayne, said: “A proposal to ac- 
cept, or acceptance upon terms varying from those offered, is a 
rejection of the offer: Baker vs. Johnson County, 37 Iowa, 186. 
See, also, Jenness vs. Mount Hope Iron Co., 53 Me., 20; Chi- 
cago & Great Eastern Railway Co. vs. Dane, 43 N. Y., 240; and 
Suydam vs. Clark, 2 Sandf. (N. Y.), 133.” To the same purport 
is Weaver vs. Burr (W. Va.), 8 S. E., 743; Mutual Life Ins. Co. 
vs. Young, 23 Wall., 85; Travis vs. Nederland Life Ins. Co., 43 
C.C. A., 653; Tayloe vs. Merchants’ Fire Ins. Co., 9 How., 401. 
It results from the foregoing authority that the declination of the 
insurance company, on the 19th day of January, 1904, to accept 
Moses Levy as an insurable risk to the extent of $10,000, al- 
though it approved his application to the extent of issuing a 
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policy for $5,000, was a rejection of his proposal for $10,000 of 
insurance, and the issuance of the policy for $5,000 was a new 
proposition, which he could accept or reject as he saw fit. His 
death on the same day, January 2oth, the policy for $5,000 was 
issued, and before it was sent from New York, of course, pre- 
cludes the idea that he accepted it. This conclusion as to the 
legal effect of what happened in the office of the insurance com- 
pany in New York obviates the necessity of any discussion of the 
merits of the administrator’s rights predicated upon the payment 
of the premium by Moses Levy on the 20th day of January. The 
company having rejected his application on the t1g9th, no con- 
tractual relations existed between him and it, and there was 
therefore no consideration or basis for his payment to Egard of 
the premium on the policy which he had applied for, but which 
had been refused. All of that part of the discussion on this 
branch of the case may be, therefore, laid aside as inapplicable to 
the merits of the litigation, and those authorities relied upon as 
upholding the administrator’s contention, that, after the pay- 
ment of the premium, his decedent was insured until he had no- 
tice of the rejection of his application, are inapposite to the case 
at bar, for the reason that no premium was paid until after the re- 
jection of the applicant’s offer. It is therefore idle to speculate 
as to what would have been the decedent’s rights if he had paid 
the insurance premium to Egard during the pendency of the ap- 
plication of insurance, or how far Egard was authorized to bind 
his company by statements conditioned upon the prepayment of 
the premium. As no such payment was made during the ex- 
istence of the application, the reasoning predicated upon this 
hypothesis falls to the ground. 

Appellee does not pretend that the application of Moses Levy 
for $10,000 of insurance on his life was anything more than an 
offer on his part to contract with the insurance company until 
after he paid the premium. His witness, Egard, states positively 
that he explained to the old man that he would not be insured 
under the application until after he had paid his premium, and 
that after the payment of the premium he would stand insured 
as of the 30th of December, 1903, provided the company finally 
accepted his application. But the administrator contends that 
Egard said that the applicant, after the payment of the premium, 
would stand insured as of the 30th of December, 1903, and re- 
main insured until after notice that his application was rejected. 
But by neither was it pretended that, without the payment ot 
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the premium, the applicant was insured as of the 3oth of Decem- 
ber, 1903, or from any other date, and this view is fully set out in 
the petition. Appellee’s whole case is predicated upon the theory 
that under the contract of the applicant with the agent, after the 
payment of the premium, the former would stand insured as of 
the 30th of December, 1903, until notice of the rejection, and 
that, as he died before receiving such notice, it is claimed he is 
entitled to the $10,000. We do not find it necessary to enter 
into any further discussion of this phase of the case. The fact 
is not disputed that the money was not paid until after the 19th 
of January, 1904, at which time the company declined the propo- 
sition to insure the applicant for $10,000, but offered to insure 
him for $5,000, which, as we have seen, was a rejection of his 
offer as a whole, which at once terminated all the theretofore 
existing contractual relations: between the parties. It results, 
therefore, that at the time of the applicant’s death there was no 
contract of insurance between him and the appellant company, 
and the court should have sustained the latter’s motion for a per- 
emptory instruction to the jury to find for it onthe whole case. 
The judgment is affirmed on the cross, and reversed on the 
direct, appeal, for proceedings, consistent with this opinion. 


Nunn, J. (dissenting). 

The court in its opinion did not discuss or pass upon the real 
question involved in this appeal. No one will take issue with 
the court in its opinion on the proposition that, to make a binding 
contract, the minds of the parties must meet. When one party 
makes a proposition, the other must accept the same, without 
any material change, to make it a contract. It is conceded by al! 
that insurance may be obtained by oral or written contract, which 
will bind the company, until its officials shall pass upon and reject 
the application. One Egard was the agent of the company who 
took Levy's application for the insurance. The printed form of 
application furnished him by the company, together with other 
proof, shows that he had the power and authority to enter into 
a contract with Levy, in consideration that Levy paid the pre- 
mium in cash, to bind the company to take the risks on Levy’s 
life from that moment, for the term of twelve months, or until the 
company, by its officials, had rejected the application and given 
the applicant notice thereof. The record shows that the agent, 
Egard, so explained the matter to Levy, and urged him to then 
pay the cash. The agent continued from the date of the applica- 
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tion, December 3oth, to the 2oth of January, to urge Levy to pay 
the cash and let the company take the risk. On the morning of 
the 2oth the agent entered the store of Levy and again urged 
him to pay the premium, and as an inducement proposed to buy 
from him some furniture. Then Levy delivered to the agent, for 
the company, the amount of the first premium, and took a receipt 
for same. 

In the application for insurance made the 30th day of Decem- 
ber, 1903, and signed by Levy, the following appears :— 

That the insurance under any policy issued on this applica- 
tion, shall take effect as of date of this application, unless oth- 
erwise agreed in writing. 

The policies that were issued were both dated December 30, 
1903. The last one was issued, however, on the 26th of January, 
1904. The company contends, however, that it did not assume or 
carry any risks until the issual and delivery of the policy, in the 
lifetime of the assured. This is an unreasonable and unfair 
construction of the contract. It was understood and agreed that 
Levy was to pay the first premium, $776.90, in consideration that 
the company would insure him for twelve months. Yet we find 
the company issuing a policy on the 26th of January and dating 
the policy back to the date of the application, December 30, 1903, 
and claim that it had not insured the applicant and that it had 
not assumed the risks until the issual and delivery of the policy, 
and as he was dead it was not liable. To sustain this contention 
allows the company to collect a premium for twelve months’ in- 
surance, and yet only actually insure for about eleven months. 
There is evidently something wrong with this construction of 
the contract. If the company’s construction, as upheld by the 
majority opinion, is correct, it is easy to understand how those 
in charge of insurance companies can waste and misappropriate 
so much of the policyholders’ money by contributing it to aid in 
political campaigns, and other ways, and yet remain solvent. In 
the receipt attached to the application this language appears :— 

That if a policy be not issued on said application and ex- 
amination within sixty days from this date [meaning in this 
case December 30, 1903], said sum [meaning the first pre- 
mium of $776.90] will be returned on surrender of this receipt 
to the company. 

Here we have a stipulation that the company may hold and 
use the premium for sixty days without any assumption of risks 
on its part, and then, if it declines to accept the risk, it shall return 
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the money, without accounting for interest, but if it concludes, at 
the end of sixty days, to approve the application and accepts the 
risks, it issues a policy and dates it back to the date of the appli- 
cation, and secures a premium from the insured sufficient in 
amount to pay for insurance for twelve months, and, in fact, the 
insured only receives ten months’ insurance. The amount that 
each policyholder is beaten out of is comparatively small, but 
when you consider the millions upon millions of policyholders, 
the total amount made in that way by the company is immense. 
But the application contains another clause as follows: ‘That 
any payment in advance on account of premium shall be binding 
on the company only in accordance with the agent’s or cashier’s 
receipt therefor on the company’s authorized form.” 

What does this mean? Is it possible that this language was 
used for the purpose only of binding the company to return the 
premium to the applicant in case it rejected his application? Cer- 
tainly this was not the purpose of that clause. There was no 
clause needed to compel it to perform that simple and just act. 
Is it possible that the company by the use of this language meant 
to be understood that it was not bound to return a premium it 
had received from an applicant for insurance, when the applica- 
tion had been rejected by it, unless its agent or cashier had drawn 
the receipt in a particular manner and upon one of the company’s 
authorized forms? This construction of that clause is absurd. 
The meaning and purpose was to bind the company to carry the 
insurance on the applicant from the time of the payment of the 
premium for twelve months, or until the company rejected the 
application and notified the applicant thereof. But the company 
says it did not assume, nor was it bound for, the risk, because its 
agent in receiving the money from Levy did not give him a re- 
ceipt upon one of its authorized forms. This and other courts 
have often decided that persons suri juris cannot in advance bind 
themselves that they shall only be bound by contracts made in a 
particular way or written or printed upon a particular form, or 
kind of paper. 

If I understand the majority opinion, it is, in effect, conceded 
that if Levy had paid the premium prior to the rejection of his 
application, and this date is fixed as of the 19th of January, he 
would have been insured to that time; but at the moment of re- 
jection the risk of the company would have ceased. I am at loss 
to understand upon what authority or sound reason the court 


assumes such a position. It leaves the applicant in an unenviable 
VoL. XXXV.—30. 
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position, without insurance, without his money to buy other in- 
surance, and ignorant of the fact whether he would be compelled 
to apply to some other company for it. 

The opinion states that the rejection of the application took 
place on the 19th of January. I find written on the face of the 
original application the following: “January 20, 1904. Approved 
for $5,000.00.” “January 26, 1904, approved for $5,000.00.” The 
proof shows that this was done at the home office of the com- 
pany. The court construes the approval of the first $5,000 as a 
rejection of the application. This is rather a strained construc- 
tion, but concede it to be correct, in my opinion it did not relieve 
the company of the risk it incurred on the morning of the 2oth 
of January, when it received the money from Levy for the first 
premium, and as Levy died before the return of the premium, 
and before he was notified of the rejection of his application, the 
beneficiary named in the application should be permitted to re- 
cover. 

But the court says in substance, although the agent taking 
Levy’s application had the power to receive the first premium, 
and bind the company, yet the proof shows that this power and 
authority of the agent was limited so that it could not incur any 
risk, unless the company approved the application. To illus- 
trate this proposition: Suppose on the 30th day of December, 
1903, Levy had paid the company the first premium, and the 
authorized form of receipt of the company had been executed, 
and the company then said to Mr. Levy, “You are now insured 
and will remain insured until the expiration of sixty days, unless 
we within that time reject your application, in which event you 
have never been insured.” If such was the contract, and the 
appellant had died before the issual of the policy, all the com- 
pany would have had to do to relieve itself from the loss would 
have been to reject the application. Suppose some witness did 
in effect make this statement; can this court believe, or is it com- 
pelled to believe, that an insurance company or an individual 
would make such an unfair and unconscionable a bargain with 
any one, or, if made, is it possible that this court will uphold such 
an agreement? “I take your money, and you are insured from 
this moment, provided I accept your application, but I take sixty 
days to consider your application, and if you die before I issue 
your policy I will reject it, and relieve myself of responsibility.” 
This, in substance, is the contract that the court says was proven 
in this case. 

For these reasons, I dissent from the opinion of the court. 
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The policy was payable to the wife, but provided that the insured, with 
consent of the company, might assign it or change the beneficiaries, 
or make any other change. 


Held, That the wife took no vested interest in the policy, and it was not 
subject to the Kentucky statute making a policy payable to a married 
woman inure to her separate use. 


Held, That the insured was entitled to assign it to the company as col- 
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SETTLE, J. 

On the 6th day of February, 1900, the Mutual Life Insurance 
Company of Kentucky, in consideration of $54.78 then paid it, 
by Frederick G. Crice, and his undertaking to thereafter annu- 
ally pay it, on the same date, a like sum, issued and delivered to 
him a policy of insurance on his life, numbered 32,000, whereby 
it agreed to pay at his death, to his wife, the appellant, Elizabeth 
Crice, the sum of $2,000. By a written contract of date August 
I, 1902, the Mutual Life Insurance Company of Kentucky, for a 
valuable consideration, and with the approval of its policyholders, 
sold and assigned its assets, premium lists and property of every 
kind to the appellee, Illinois Life Insurance Company, and the 
latter company thereby became subrogated to its rights, assumed 
its liabilities to the holders of its policies, and issued to each of 
them a certificate to that effect. The Mutual Life Insurance 
Company of Kentucky then quit business, and the premiums that 
were thereafter paid on the policies it had issued were received 
from the policyholders by the Illinois Life Insurance Company. 
% Decision rendered, April12,1906. 2 2 
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The policy of $2,000 on the life of Frederick G. Crice was of the 
number upon which the latter company, under its contract with 
the Mutual Life Insurance Company of Kentucky, became lia- 
ble. On August 7, 1904, Frederick G. Crice died in Ballard 
County, and shortly thereafter his widow, the appellant, Eliza- 
beth Crice, instituted this action against appellee in the Ballard 
Circuit Court to recover of it $2,000, the amount of insurance 
specified in the policy referred to; it being alleged in the petition 
that the policy, though in appellee’s possession at the time of her 
husband’s death, was then in full force, that appellee by virtue of 
its contract with the Mutual Life Insurance Company of Ken- 
tucky assumed its payment, and is liable therefor, and that ap- 
pellant, as the beneficiary named in the policy, is entitled to its 
proceeds. The answer of appellee admits the contract with the 
Mutual Life Insurance Company, and its undertaking to carry 
out the contracts of that company with its policyholders, includ- 
ing Frederick G. Crice, and also admits its possession of the 
policy in controversy, but denies any liability thereon, or that it 
was in force at the time of his death. It is averred in the answer 
that, after the payment by Frederick G. Crice of four annual 
premiums upon the policy in question, he borrowed of appellee 
$105, for which he at the time executed to it his promissory note 
of date May 14, 1903, due one year thereafter, and to secure its 
payment assigned and delivered to appellee the policy in con- 
troversy, as permitted by a clause in the policy containing this 
provision: — ; 

This policy is issued and accepted upon the express condition 
that the said Frederick G. Crice may, with the consent of the 
company, at any time assign it, or before assignment, change 
the beneficiaries therein, or make any other change. 

The answer contains, in substance, the further averments that, 
after thus executing to appellee his note for the $105 borrowed of 
it, and assigning his policy of insurance as collateral security 
for its payment, Frederick G. Crice failed to pay the annual 
premiums on the policy which became due February 6, 1904, and 
by reason thereof the policy by its terms lapsed and became 
void, except as to its cash value, which at the time of the default 
in the payment of the premiums was $118, and that on April 25, 
1904, Frederick G. Crice notified appellee that he had deter- 
mined, instead of reviving the policy, to accept its cash or sur- 
render value, of $118, and appellee at his request settled with 
him upon that basis, and, after deducting the note of $105 he 
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owed appellee, there was left due him of the cash surrender value 
of the policy $13, and this amount appellee then paid him, upon 
receiving which the insured executed to appellee a formal re- 
ceipt and full release, and surrendered to it the policy in question, 
which was then and there canceled. Appellant demurred to the 
answer and to each paragraph thereof. The demurrers were 
overruled by the lower court. Appellant refusing to plead fur- 
ther, and having elected to stand upon the demurrer, judgment 
was entered dismissing the action at her costs, and she has ap- 
pealed. 

It is insisted for appellant that the lower court erred in over- 
ruling the demurrer, and this contention is bottomed upon the 
theory that she, as the beneficiary named in the policy, upon its 
issual, took a vested interest therein, of which she could not be 
deprived by the act of the insured in assigning it as collateral 
security for a loan made him by the company, or by Jater sur- 
rendering it for its cash value for cancellation, as neither the 
assignment nor surrender of the policy was with her consent. 
It is also argued, in her behalf, that her interest in the policy and 
right to its proceeds is protected by Section 654, Ky. St., 1903, 
which declares, in substance, that a policy of insurance on the 
life of any person expressed to be for the benefit of, or duly as- 
signed, transferred or made payable to, any married woman, 
or to any person in trust for her, or for her benefit, by whomso- 
ever such transfer may be made, shall inure to her separate use 
and benefit and that of her children, independently of her hus- 
band, or his creditors, or any other person transferring the same, 
or his creditors. 

We are unable to sustain these contentions of counsel. In 
discussing the question under consideration this court, in Hop- 
kins vs. Hopkins’ Adm’r (92 Ky., 324), said: “The general rule is 
that the right to a policy of insurance, and the money to become 
due under it, vests immediately upon its issual in the person 
named in it as the beneficiary, and that this interest, being vested, 
cannot be transferred by the insured to any other person: Cen- 
tral Nat. Bank vs. Hume, 128 U. S., 195. The vested right can- 
not be divested without the consent of the person vested with 
it. This is so as to insurance in both mutual and ordinary life 
insurance companies. This does not hold true, however, where 
the contract of insurance provides that the insured may change 
the beneficiary. In such case it vests conditionally only. The 
right of the one named in the policy is then subject to be defeated 
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by the terms of the very contract naming him as the beneficiary, 
It is a condition of the contract, and his right is therefore subject 
to it.” In considering the statute upon which counsel for appei- 
lant relies, the court in the opinion, supra, also declares: “The 
clause in the policy relative to change of beneficiary does not, in 
our opinion, conflict with these provisions of the company’s char- 
ter and the general law. They certainly do not in express terms 
forbid such a condition in the contract, nor can the prohibition be 
fairly implied. They merely mean that, when a married woman 
is entitled to insurance, or the proceeds of it, it must be held to 
be her separate estate, and not liable for the debts of the hus- 
band, or those of the person through whom it was obtained. The 
insurance is her separate estate so long as it remains payabie to 
her. This, however, does not prevent the insertion of a condi- 
tion in the contract by which her rights to the insurance may be 
defeated.”. In Wrigman vs. Miller (98 Ky., 620), and Wrather 
vs. Stacy (26 Ky. Law Rep., 683), the view of the law expressed 
in Hopkins vs. Hopkins’ Adm’r was adhered to, and in the very 
recent case of Mutual Life Ins..Co. of Kentucky vs. Twyman (28 
Ky. Law Rep., 1153) the court, after a careful reconsideration of 
the questions here presented and an elaborate review of the 
authorities, withdrew the first opinion, which may be found in 
28 Ky. Law Rep., 167, and came to the conclusion that it would 
be unwise to depart from the doctrine announced in the cases, 
supra. 

In the case at bar, the policy in express terms conferred upon 
the insured the right, with the consent of the company, at any 
time, “to assign it, or before assignment, change the beneficiary 
therein, or make any other change”, and this right is not in any 
way made to depend upon the consent of the beneficiary named 
in the policy. It is alleged in the answer, and admitted by the 
demurrer; that the insured did in fact assign the policy to ap- 
pellee as collateral security for the payment of his note, executed 
for money borrowed of it. He clearly had the right to make 
such use of the policy, though without the knowledge or consent 
of appellant, whose interest in it as the named beneficiary was 
subject to his superior right to so use it. 

It is likewise alleged in the answer, and admitted by the de- 
murrer, that, after assigning the policy to secure the payment 
of his note to appellee, the insured voluntarily surrendered it for 
cancellation, by means of which he paid his note to appellee and 
received the full cash surrender value of the policy which ex- 
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ceeded the amount of the note by $13. He ciearly had the right 
to so dispose of the policy without the consent of appellant. This rf 
settlement is not attacked by appellant, and no claim is made by 
her that it was procured by fraud on the part of appellee, or its 
agents, nor is it claimed by her that the amount allowed the in- 
sured as the cash surrender value was inadequate. 

Our examination of the rgcord affords us no ground for dis- 4 
turbing the judgment complained of. i 
Wherefore it is affirmed. : 
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The application was a warranty, and provided that if the statements it- 
contained were untrue or fraudulent they defeated the policy, whether 
written by the applicant or not. 

Held, That disclosure of the true condition of his health to the soliciting i” 
agent, who did not put them down in the application, did not excuse ‘lg 
a breach of warranty through false answers as to his health given to 
the medical examiner and inserted by him in the application. 

Held, That the company was not bound by information as to health given 
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CuLLen, C. J. a 

The action was brought to recover the amount of a life insur- 9 
ance policy. The defense, breach of warranty in that the state- 
ments made to the medical examiner were false. As the decision 
of the Appellate Division was unanimous, and there are no ex- 
ceptions to rulings on evidence, the only question before us 
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arises on the charge of the trial court. But that question goes 
to the whole merits of the case. 

The falsity of the answers to the questions by the medical 
examiner was proved by the defendant and not controverted on 
the trial. To avoid the effect of this defense, the plaintiff gave 
testimony tending to prove that the true facts concerning the 
health of the insured had been disclosed to one Freeman, a 
soliciting agent of the defendant, before the insured went to the 
medical examiner for examination. As to what transpired before 
the medical examiner, as to what answers were made by the in- 
sured to the questions propounded him, there is no proof, except 
the answers as written in the application and signed by the in- 
sured. Freeman denied that the insured had disclosed to him 
the true facts concerning his health and previous medical attend- 
ance. The case went to the jury on the sole issue of the dis- 
closures to Freeman; the learned trial court charging: “If the 
agent of the insurance company-—if there was disclosed to him 
by the deceased the facts in regard to the medical attendance 
upon him, and the statements or facts as to what he was suffering 
from, the complaint irom which he was suffering, and the agent 
of the company did not choose to put it down or don’t write 
down, put it all down, why that does not defeat the recovery upon 
the insurance policy. Now, the agent, Mr. Freeman, to whom it 
is claimed those statements were made, denies it, and that raises 
the question flatly.” To this charge the defendant excepted. 
The court was requested to instruct the jury “that the agent, Mr. 
Freeman, had no right to record his [insured’s] answers to the 
medical questions, or as to the physical condition.” This was 
refused, and the defendant excepted. By the written application 
the insured warranted that the statements contained therein, as 
well as those made to the medical examiner, whether written in 
his own hand or not, should form the basis of the contract of in- 
surance, and that, if untrue or jraudulent, they should avoid the 
policy. The evidence concerning the scope of Freeman’s agency 
is most meager, but such as it was shows that he was merely a 
soliciting agent. ‘[here is nothing to warrant an inference that 
he was anything more. The only testimony given by the plaintiff 
on the subject, or, indeed, given by either party, was of a witness 
who was present when the insured signed the application, who 
said: -‘As I understand it, Mr. Freeman was the agent of this 
company. I heard him and my brother talk over the matter ol 
this insurance.” On the application is indorsed: “Recom- 
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mended by C. S. Freeman, agent. William Parsons, Superin- 
tendent.” In the application is found written in large type: 
sar“ Before sending this application to the home office be sure 
each and every question is answered and that the age and date of 
birth agree.” There was no proof or suggestion on the trial that 
Freeman was authorized to effect insurance, or to issue policies, 
and what has been quoted from the application negatives any 
such claim. Indeed, it seems to have been assumed on the trial 
that Freeman was a mere soliciting agent, as appears by the 
charge of the court. 

The question is therefore sharply presented whether the dis- 
closure to the soliciting agent of an insurance company of the 
true state of the health and physical condition of the insured is a 
good answer to the defense of breach of warranty by reason of 
the falsity of the responses to the questions propounded by the 
medical examiner. We have recently held that if the insured 
truly answers the questions, and the medical examiner records 
those answers erroneously or falsely, such falsity will not avoid 
the policy: and that is unquestionably the law of this state: 
Sternaman vs. Metr. Life Ins. Co., 170 N. Y., 13. That, how- 
ever, is not the question in this case. As already said, there is 
no evidence, except the application itself, as to how the questions 
by the examiner were answered. Even if there were such evi- 
dence, it would not affect the case before us, because the trial 
court charged that a disclosure to Freeman was sufficient. It 
is a fundamental principle in the law of agency that for informa- 
tion given an agent to be attributable to his principal the in- 
formation must be imparted to the agent in the course of his 
agency. As appears from the instrument, the only part of the 
application to be obtained by the agent related to the occupation, 
age, place of birth, other insurance or application for the same, 
and similar matters. Inquiry as to the health of the deceased, his 
previous or existing ailment, former attendance by physicians, 
and the like, fall exclusively within the domain of the medical 
examiner. Such inquiries lay wholly beyond the scope of the 
solicitor’s duties or functions. “The knowledge or notice must 
come to an agent who has authority to deal in reference to those 
matters which the knowledge or notice affects, and whose duty 
it therefore is to communicate it to his principal:” Mechem on 
Agency, § 725; Welsh vs. German-American Bank, 73 N. Y., 
424. “The principle that notice to an agent is notice to the 
principal is quite familiar, but is only applicable to cases in which 
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the agent is acting in the course of his employment:” Weisser’s 
Adm’rs vs. Denison, 10 N. Y., 68, 61 Am. Dec., 731. Under this 
rule it is plain that notice or information given to Freeman on a 
subject which lay beyond the scope of his agency did not charge 
the defendant. Had Freeman been authorized to effect insurance 
and issue policies, a very different question would be presented. 

The judgment should be reversed, and a new trial granted; 
costs to abide the event. 

Gray, Edward T. Bartlett, Vann, Haight and Chase, JJ., con- 
cur. Willard Bartlett, J., not sitting. 

Judgment reversed, etc. 
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Ricu, J. 
The plaintiff, as assignee of one Dunne, seeks to recover a fire 
loss on a policy of insurance, in the standard form, issued by the 
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defendant upon realty situated in the Borough of Brooklyn, 
owned in fee simple, at the time the policy was issued, by Dunne. 
The policy contains the following provision :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if any 
change other than by the death of the insured take place in 
the interest, title or possession of the subject of insurance (ex- 
cept change of occupancy without increase of hazard), whether 
by legal process or judgment or by voluntary act of the in- 
sured or otherwise. 


On July 17, 1903, and while the policy was still in force, Dunne 
entered into an executory contract of sale by which he agreed 
to convey to one Harvey O. Dobson, or his assigns, a parcel of 
land containing upward of forty-three acres, divided, according 
to the map attached to the contract, into six hundred and sixty 
lots, upon one or more of which the insured buildings stood, for 
a consideration of $109,521.51, $15,000 of which was paid when 
the contract was signed; $44,463.60, existing mortgage indebt- 
edness, to be assumed by Dobson, and interest thereon from 
March 17th, four months prior to the date of the contract, paid 
by him; a second mortgage of $10,297.15 to be given Dunne, 
and the balance, $39,760.76, to be paid in cash on July 16, 1904, 
at which time the deed was to be delivered. The agreement con- 
tained the following clause :— 


And the said party of the second part hereby agrees to pay 
all taxes and assessments levied against and becoming a lien 
upon the said real property, subsequent to the delivery of this 
contract; * * * and the party of the second part shall have 
the right to occupy any part of the real property hereunder 
and before passing title, as tenant of the party of the first part, 
without any pay or rent thereof, and possession of the said 
real property shall be so given to the party of the second part 
on the expiration of the existing tenancy on January I, 1904. 


On the day following the execution of this contract, Dunne 
assigned all his right, title and interest therein to the appellant, 
who went into possession of the property, in accordance with 
the contract provisions, and thereafter and before the commence- 
ment of this action paid the full purchase price and took title to 
said property. 

On February 3, 1904, fire destroyed the building, and on No- 
vember 4th following, Dunne assigned to the plaintiff said policy 
of insurance and all his rights therein. It appears that defendant 
had no notice of the contract, or of any change of possession or 
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interest in the insured property, until after the loss. The learned 
trial justice held that the policy became void because of a change 
of title, interest and possession in the insured property, caused 
by the executory contract of sale of the subject of insurance, 
coupled with the delivery of possession to the assignee of the 
vendee, which made the latter the equitable owner in fee and 
changed both the title, interest and possession of Dunne. 

The decisions of courts of sister states unite in the proposition 
that one in possession of real property under a valid contract of 
purchase, is the sole and unconditjonal owner thereof, subject 
only to the enforcement of payment of the price agreed upon, by 
the holders of the legal title; while the courts of this state have 
held such a vendee to be the equitable owner of the premises, 
vendible as his, chargeable as his, capable of being incumbered 
as his; they may be devised as his; they may be assets; they 
would descend to his heir, and while he was living be insurable 
as his: Pelton vs. Westchester Fire Ins. Co., 77 N. Y., 605, and 
cases cited; Stewart vs. Long Island R. R. Co., 102 N. Y., 601, 
624; Beckrith vs. City of North Tonawanda, 171 N. Y., 292, 299; 
Williams vs. Haddock, 145 N. Y., 144. 

It can hardly be maintained that there can be two sole and 
unconditional owners of the same property, or two owners legally 
entitled to exercise the same sole and exclusive rights therein, at 
the same time; and it is clear that such a change of title was 
effected by possession given the appellant under the contract of 
sale, as to have avoided the policy of insurance. 

Again it appears beyond reasonable contention that a change 
in the “interest” and “possession” of Dunne in the insured prop- 
erty, accomplished the same legal result. The word “interest” is 
broader and more comprehensive than the word “title”; it em- 
braces both legal and equitable rights: Southern Cotton Oil Co. 
vs. Prudential Fire Ass’n, 78 Hun, 373. 

The doctrine contended for by appellant, that when the condi- 
tion is against a change in the “title” there is no breach unless 
there is a change in the legal title, and that as long as the insured 
retains the legal title the policy is not avoided by a transfer of 
the equitable title, cannot be applied to a condition against a 
change of “interest”. The terms are not synonymous. The true 
test is whether the vendor has parted with the absolute control 
and dominion over the property insured. If he has, a change in 
“interest” has been effected, and the policy is void. 

I am of the opinion also that there was a change in “posses- 
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sion” within the meaning of that word as used in the policy. 
While it is true that the agreement designates the occupancy of 
the vendee as that of a tenant of the vendor without pay or rent, 
it is apparent that the contract gave and secured to him more 
than the rights and interests of a tenant. He was charged with 
the liabilities of, and entitled to enforce the rights of a purchaser 
in possession and could not be ejected as a tenant regardless of 
such rights. The possession of the vendee was absolute, and ex- 
clusive of the vendor, so long as he performed his contract. All 
the rights of possession of the insured property held and exer- 
cised solely and exclusively by Dunne when he obtained the 
policy of insurance, he divested himself of by executing the con- 
tract and giving plaintiff possession under it. From the time 
such possession was taken by plaintiff, Dunne had no possession 
or right of possession while the former performed the contract 
provisions, and that attempted characterization in the contract 
of the occupancy of the vendee as that of a tenant, did not take 
from plaintiff its legal rights thereunder, as the equitable owner 
in possession, or have the legal effect of reserving to Dunne the 
sole and exclusive possession he owned and exercised when the 
contract of insurance was made with the respondent. As the 
learned trial justice aptly says: “Names cannot do away with 
the nature and substance of things.” 

It may also be observed that by the policy of insurance, which 
was a personal contract, the respondent undertook to indemniiy 
Dunne against loss or damage by fire to his buildings as long as 
his ownership, interest and possession thereof remained exactly 
the same as they then were, and no longer. This obligation 
cannot be extended beyond a time when Dunne voluntarily gave 
such right of possession to the appellant and changed his in- 
terest and the nature of his title in and to the insured property, 
without the consent of the respondent, who never undertook to 
insure the buildings for the benefit of the appellant, or if they 
were to be possessed by the appellant, or any interest therein, 
owned by Dunne at the time the policy was issued, was thereafter 
acquired by the appellant as the result of Dunne’s act: Lett vs. 
Guardian Fire Ins. Co., 125 N. Y., 82. 

It follows that the right to enforce the policy of insurance 
terminated with the execution and the surrender of possession 
of the insured buildings, without the knowledge or consent of the 
respondent, and the judgment must be affirmed, with costs. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


APPLICATION—BENEVOLENT SOCIETY. 


In the case of Satterlee vs. Modern Brotherhood of America, 
decided by the Supreme Court of North Dakota, January 25, 
1906, the following syllabus was furnished by the court :— 

It is not necessary to except to the denial of a motion for a 


directed verdict in order to preserve the right to move for judg- 
ment notwithstanding the verdict. 


Error in the denial of a motion for judgment notwithstand- 
ing the verdict made before judgment and excepted to is re- 
viewable on appeal from the judgment. 


A motion for new trial is not a condition precedent to the 
right to review in such cases, 


An untrue statement by the insured in her application for 
insurance that she was not then pregnant, which statement was 
made as a warranty, is a material misrepresentation, which 
vitiated the policy issued pursuant to the application, even 
though the misrepresentation was not made with intent to de- 
ceive. 


Section 4485, Rev. Codes 1899, does not change the effect of 
a false warranty in a contract of insurance as to a fact material 
to the risk assumed. 


CORPORATE NAME—BENEVOLENT SOCIETY. 

In the case of Maccabees of the World vs. Searle et al., decided 
by the Supreme Court of Nebraska, December 20, 1905, action 
was brought to enjoin the use of the word Maccabees by an asso- 
ciation organizing as the “Western Maccabees”, and the follow- 
ing syllabus of the decision was furnished by the court :— 


Under Section 6502, Cobbey’s Ann. St., 1903, the Auditor is 
not authorized to issue a certificate of organization to a society 
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whose name or title so resembles a title already in use in the 
state as to have a tendency to mislead the public. 


If a name or title of a beneficiary insurance company con- 
tains a descriptive word by which the society is generally 
known to the public, to incorporate that word as the character- 
istic word in the name of a proposed new company must be held 
to have a tendency to mislead the public. 


UNLICENSED AGENT. 


In the case of Skelton vs. Commonwealth, decided by the 
Court of Appeals of Kentucky, March 22, 1906, it was held that 
an agent who procured members and collected dues for a foreign 
assessment co-operative society in which lodge membership was 
not required was an agent of a foreign insurance company within 
the statute, and liable for acting without a license. 


TORNADO INSURANCE— WAIVER OF VACANCY, 


In the case of Farmers’ & Merchants’ Insurance Company 
vs. Bodge, decided by the Supreme Court of Nebraska, Feb- 
ruary 22, 1906, the following syllabus was furnished by the 
court :— : 


A policy of tornado insurance, containing a provision 
that if the buildings insured be or become vacant or un- 
occupied the policy shall be null and void, does not be- 
come absolutely void upon a violation of such condition, 
unless the insurer chooses to take advantage of the for- 
feiture; and where, after loss under such a policy, the com- 
pany issuing the same being informed of the loss as well 
as the breach of condition, cancels the policy and retains 
the premium up to and including the time of the loss, it 
will be held to be a waiver of the breach of condition. 


PREMIUM NOTE—FRAUD OF AGENT, 


In the case of Curry vs. Stone, decided by the Court of Civil 
Appeals of Texas, January 6, 1906, it was held that where the 
insured gave truthful answers as to his health to the medical 
examiner, which were fraudulently misstated by the examiner 
in conspiracy with the agent, thus inducing the company to issue 
the policy, the insured was entitled, upon discovery of the fraud, 
to tender the poiicy for cancellation and disclose the fraud, but 
its concealment would exempt the company from liability. In 
such case, upon discovery of the fraud before any part of the con- 
tract had been performed by the company or any benefit received 
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from it there was an entire failure of consideration for notes 
given to the agent for premium, and no recovery could be had 
on them. 


EVIDENCE OF PHYSICIAN—ARBITRATION IN CASE OF 
LiFrEé Pouicy. 


In the case of Chadwick vs. Phoenix Accident & Sick 
Benefit Association, decided by the Supreme Court of Mich- 
igan, March 27, 1906, it was held that an attending physi- 
cian who had been calling daily could testify as to cause of 
death, though not present at the time. A provision in the 
policy that the validity of a claim should be submitted to 
arbitration, not accompanied by another making such arbi- 
tration precedent to an award does not prevent the parties 
from resorting instead to a suit at law. 
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SUPREME COURT OF WISCONSIN. 


CARY 
v8. 
PREFERRED ACCIDENT INS. CO. or New Yor«k.* 


An accident policy exempted from death resulting directly or indirectiy 
from bodily infirmity or disease. The insured accidentally fell, caus- 
ing an abrasion oi the skin, and died from blood poisoning resulting 
from bacterial infection through the wound. 


Held, That a finding that the accident was the sole and proximate cause of 
death will not be disturbed. The exemption did not apply to bac- 
terial infection due to accident. 


Held, That the case did not come within a policy exemption from injury re- 
sulting from poison or infection or anything accidentally administered, 
absorbed or inhaled, which applied only where these were the proxi- 
mate cause of the injury. 


Appeal from Circuit Court, Milwaukee County. Action by 
Mary Jane Cary against the Preferred Accident Insurance Com- 
pany of New York. From a judgment for plaintiff, defendant 
appeals. 


Statement of facts by SIEBECKER, J. 


This is an appeal from a judgment of the Circuit Court 
for Milwaukee County, rendered upon a special verdict in 
favor of plaintiff for $11,694.64 and costs in an action 
upon a policy of accident insurance. The defendant insured 
Eugene Cary against the effects of bodily injury caused 
solely by external,, violent, and accidental means, and un- 
dertook to pay the insured the sum of $25 per week for not 
exceeding fifty-two weeks for a total disability for that period. 
Different amounts were to be paid in the event of the loss of 
hands or eyes, etc., or in case of permanent disability; and if 
death resulted from such an injury within ninety days from the 
date of the injury the company agreed to pay the beneficiary 
under the policy the sum of $5,000. There were special provi- 
sions regarding injuries received on railroad trains and other 
trains and a number of exemptions from liability. The exemp- 
tions material of consideration on this appeal are given hereafter. 
On Wednesday, June 3, 1903, Eugene Cary, the insured, acci- 
dentally fell while on his way to the bathroom in his house, and 
sustained an abrasion of the skin on his right leg, just above the 
ankle. The accident occurred in going down a flight of three 


+ Decision rendered, Jan. 30, 1906. 
VoL, XXXV.—31. 
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steps in the hallway between his bedroom and the bathroom. 
Immediately after the accident his wife dressed the wound, which 
was a little bloody, with some white cloth. This dressing was re- 
newed daily for a week, except on Sunday, and on one occasion 
she applied vaseline to it. On Friday she noticed that the wound 
had changed somewhat in its appearance. It had become red in 
color. On the second Wednesday, one week after the accident 
and two days before the death, a physician first saw the wound, 
and he found that Mr. Cary was suffering from blood poisoning. 
Two days later, which was nine days after the accident, Mr. Cary 
died. On July 2, 1903, plaintiff gave notice of the claim, alleging 
that Mr. Cary, in “descending the steps leading to the bathroom, 
slipped and fell, injuring his right leg. Inflammation set in, ow- 
ing to infection of the wound, which resulted in his death on June 
12, 1903.” On August 15, 1903, a post mortem examination was 
made by physicians representing both the plaintiff and the de- 
fendant, and subsequently parts of the body were microscopically 
examined. Upon the trial of the action all the medical experts 
agreed that Mr. Cary died from the disease of septicemia or 
blood poisoning, resulting from the introduction of bacteria into 
his body through this wound. Plaintiff avers that death resulted 
solely and proximately from the accidental fall, which produced 
the abrasion of the skin on the leg of the deceased. Defendant 
denies that death so resulted, and asserts that death resulted from 
causes under which the policy exempts it from liability, and 
claims that death resulted either from poison or infection or 
something accidentally or otherwise taken or absorbed, or that 
death resulted directly or indirectly, wholly or in part, from 
causes or conditions of bodily infirmity or disease. The provi- 
sions of the policy under which these exemptions are claimed are 
as follows :— 

(1) This insurance does not cover * * * any case of dis- 
ability or death whatever, except where the claimant shall fur- 
nish to the company direct and positive proof that such disa- 
bility or death resulted proximately and solely from accidental 
causes; (2) nor injury, fatal or non-fatal, resulting from any 
poison or infection, or from anything accidentally or otherwise 
taken, administered, absorbed or inhaled; (3) nor death * * * 
nor disability resulting either directly or indirectly, wholly or 
in part, from any of the following acts, causes or conditions: 
* * * Bodily infirmity or disease of any kind. 

The cause was submitted to a jury, which by special verdict 
found the following facts :— 
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(1) Did Eugene Cary, by a iall in or near his bathroom, sus- 
tain an injury to his right leg on June 3, 1903, causing an abra- 
sion of the skin on said leg? Answer: Yes. (2) If you an- 
swer the first question “Yes”, then answer this question: Did 
the bacteria causing septicemia, or blood poisoning, enter 
into the system of Eugene Cary through such abrasion of the 
skin? Answer: Yes. (3) Did Eugene Cary at the time of his 
death have a varicose ulcer on the upper part of the lower 
third of his right leg? Answer: No. (4) If you answer the 
third question “Yes”, then answer this question: Did the 
bacteria causing septicemia, or blood poisoning, enter into 
the svstem of Eugene Cary through such varicose ulcer? An- 
swer: No answer. (5) Did the death of Eugene Cary result 
proximately and solely from bodily injury caused by external, 
violent and accidental means? Answer: Yes. (6) Was there 
any such diseased condition of either the kidneys, the liver or 
the veins of the right leg of Eugene Cary as contributed to 
cause his death ? Answer: No. (7) Was the immediate cause 
of the death of Eugene Cary infection from bacteria, producing 
the septicemia aforesaid? Answer: Yes. (8) If the court 
should be of the opinion that the plaintiff is entitled to recover, 
at what sum do you assess her damages? Answer (by the 
court by consent ‘of counsel): $11 ,269.64; One year and five 
months’ interest, 6 per cent, $425.00—$11,694.64. 


The court refused to direct a verdict for defendant, and also 
denied a motion for a new trial. This is an appeal from a judg- 
ment entered in favor of plaintiff upon the special verdict. 


Van DykKE & VAN Dyke (J. H. Roemer, of Counsel), for 
Appellant. 


J. G. DonnELLY and Timiin & GLICKSMAN, for Respondent. 


SIEBECKER, J. (after stating the facts). 
The defendant insured Eugene Cary for the term prescribed 
in the policy 
Against the effects of bodily injury caused solely by external, 
violent and accidental means, 


In the sums and upon the conditions specified, and among other 
things agreed that 


If death shall result from such injury within ninety (go) days 


from the date thereof, the said company will pay the sum of 
$5,000 


To the beneficiaries designated in the policy. There is no con- 
troversy but that Mr. Cary sustained an injury to his right leg, 
which caused an abrasion of the skin, that bacteria, causing septi- . 
cemia or blood poisoning, entered his system through such abra- 
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sion, and that his death resulted therefrom; but there is a wide 
divergence between the claims of the parties as to what was the 
proximate cause of Mr. Cary’s death under the established facts 
in the case. One provision of the contract is :— 


This insurance does not cover * * * any case of disabil- 
ity or death whatever, except where the claimant shall furnish 
to the company direct and positive proof that such disability 
or death resulted proximately and solely from accidental 
causes. 


The jury found specifically that Mr. Cary’s death resulted 
“proximately and solely from bodily injury caused solely by ex- 
ternal, violent and accidental means”. This finding is assailed 
upon the ground that it is impeached by the undisputed facts es- 
tablished by the evidence and the findings in the special verdict. 
These findings are, in effect, that bacteria, causing septicemia, 
or blood poisoning, entered Mr. Cary’s system through the abra- 
sion of the skin caused by Mr. Cary’s accidental fall, and that his 
death was immediately caused by the septicemia produced from 
the infection by such bacteria. This contention involves the 

‘inquiry as to what is meant under the law of insurance by the 
proximate cause as applied and used by the parties to the con- 
tract. The term “proximate cause” as here employed must be 
understood to have been used by the parties to the contract in 
its common and accepted meaning, as adopted and approved in 
the law under like conditions and circumstances. While attempts 
to define it are numerous and the phraseology employed in these 
attempts differs in the use of terms, they all aim to express a 
certain and definite meaning, which has been observed and ap- 
plied on many occasions in the decisions of this court. The 
proximate relation of cause and effect, establishing legal re- 
sponsibility, implies that the result produced had its inception in 
some responsible agency. The difficulty lies in ascertaining the 
agency to which the result is legally attributable. As stated by 
this court, the proximate cause “is not necessarily the imme- 
diate, near or nearest cause, but the one that acts first, whether 
immediate to the injury, or such injury be reached by setting 
other causes in motion, each in order being started naturally by 
the one that precedes it, and altogether constituting a complete 
chain or succession of events, so united to each other by a close 
causal connection as to form a natural whole, reaching from the 
first or producing cause to the final result”: Deisenrieter vs. 
Kraus-Merkel Malting Co., 97 Wis., 288. To determine it we 
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must ascertain the cause which from its inception acts in a con- 
tinuous sequence and produces the injury as a natural and prob- 
able result. It cannot be ascertained by any specific and direct 
test, but must be determined as any ultimate fact is inferred from 
evidentiary facts. If different agencies share in producing a re- 
sult, it then becomes necessary to determine which is the re- 
sponsible and efficient cause from which the injury proceeds, by 
tracing it to the active agency from whose inception the injury 
naturally follows, either directly or through other causes set in 
action by it: Deisenrieter vs. Malting Co., supra; Milwaukee 
& St. Paul Railway Co. vs. Kellogg, 94 U. S., 469; 3 Joyce on 
Ins., c. 60; 1 Cyc., p. 273. 

The facts upon which the jury based their finding of the special 
verdict that Mr. Cary’s death resulted proximately and solely 
from bodily injury caused solely by external, violent and acci- 
dental means, are, in effect, that he accidentally fell and sustained 
an abrasion of the skin on his right leg, which wound appeared 
somewhat red and inflamed on the second day; that on the eighth 
day a physician first saw the wound and then found Mr. Cary to 
be suffering from blood poisoning ; and that two days thereafter | 
he died. ‘The evidence also shows that the abrasion of the skin 
furnished the portal of entrance through which bacterial infec- 
tion entered Mr. Cary’s system and caused the septicaemia which 
was the immediate cause of his death. It is urged that unless 
the evidence establishes the fact that the bacterial infection oc- 
curred at the time of the bodily injury by the fall, it cannot be 
found that his death was proximately and solely caused by the 
accident. As above stated, responsible causation, as applied in 
the law, is not dependent on time, distance, or a mere succession 
ofevents. If an injury is inflicted by an event and it is found that 
it has set in motion all the succeeding agencies sharing in the 
result, then such event, as the efficient producing cause of the 
injury, is held to be the proximate cause of the injury. Under 
such circumstances the causal connection in the chain of events 
is shown by the dependence of each event for its action on the 
one preceding it, which thus form a continuous whole, with a 
proximate relationship established between the event which acted 
first through those naturally succeeding, and the point of injury. 
Apply this test to the facts before us, and it is shown that no such 
bacterial infection would in all probability have occurred, had 
there been no abrasion of the skin. This leads to the inevitable 
inference that the bacterial infection and the resultant septicemia 
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were in the natural course of events dependent upon and set in 
motion by the abrasion of the skin caused by the fall. The entry 
of bacteria into the system cannot be considered as an independ- 
ent cause and as having intervened between the accidental fall 
and the death, because the fact that it was conditioned on the 
existence of the abrasion of the skin and was wholly incidental 
to, and set in motion by it, thus making it one of the events in 
the chain of causation. We are satisfied that the jury were well 
warranted in their conclusion that Mr. Cary’s death resulted 
proximately and solely from his accidental falling on the floor. 

The policy exempted the defendant from any liability for any 
injury 


Resulting from any poison or infection, or from anything ac- 
cidentally or otherwise taken, administered, absorbed or in- 
haled. 


Exemption from liability is claimed under this provision, under 
the jury’s finding that “the immediate cause of the death of Eu- 
gene Cary [was] infection from bacteria producing the septi- 
cemia”. This provision of the policy exempts defendant from 
liability in case Mr. Cary’s death was caused by poison or infec- 
tion. Nothing further need be said to refute the idea that bac- 
terial infection proximately caused his death under the terms of 
the policy. ‘This provision of the policy is an exemption from 
liability only where the resultant injury was proximately caused 
in the manner specified in the provision. We have shown that 
the infection which produced the septicaemia, which the jury found 
was the “immediate cause” of death, cannot be held to be its 
proximate cause, and therefore it does not come within the terms 
of this exemption. Since the verdict negatives any claim that 
death was produced by poison or from anything “accidentally or 
otherwise taken, administered, absorbed or inhaled”, we need 
not further consider this exception. In so far as there was a con- 
flict in the evidence on this question it has been resolved in plain- 
tiff’s favor by the jury. 

Another exemption agreed upon by the parties, is that defend- 
ant should not be liable for death 

Resulting, either directly or indirectly, wholly or in part, from 

* * * bodily infirmity or disease of any kind. 

The facts as found exclude the idea that Mr. Cary was afflicted 
with any bodily infirmity or disease other than septicemia in- 
duced by bacterial infection entering through the abrasion of the 
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skin. The exemption manifestly cannot apply to this bodily in- 
firmity or disease, the result of the accident; for, if it were 
treated as within the exemption, then it would be difficult to 
conceive of liability under any circumstances under: insurance 
against effects of bodily injury caused solely by external, violent 
and accidental means. In the very nature of things injury result- 
ing from such an accident must be accompanied by some bodily 
infirmity in the general sense, and probably by disease in some 
form and degree, which in some measures contribute to the re- 
sulting disability or death. The utterance of the court, in the 
recent case of White vs. Standard Life & Accident Ins. Co. 
(Minn., 103 N. W., 735), speaking on this subject, aptly states the 
rule applicable to this condition of the policy: “If, however, the 
injury be the cause of the infirmity or disease (if the disease re- 
sults and springs from the injury), the company is liable, though 
both co-operate in causing death. The distinction made in this 
particular is found in that class of cases where the infirmity or 
disease existed in the insured at the time of injury, and, on the 
other hand, that class of cases where the disease was caused and 
brought about by the injury. And even in cases where the insured 
is afflicted at the time of the accident with some bodily disease, 
if the accidental injury be of such a nature as to cause death solely 
and independently of the disease, liability exists.” The facts of 
this case justify the conclusion that Mr. Cary’s death resulted 
from the injury he accidentally received, and defendant is liable 
within the intent and meaning of the provision of the policy: 1 
Cyc., p. 261; Hall vs. American Masonic Accident Ass’n, 86 
Wis., 518; Freeman vs. Mercantile Mutual Accident Ass’n, 156 
Mass., 351; Manufacturers’ Accident Indemnity Co. vs. Dor- 
gan, 7 C. C. A., 581; Western Commercial Travelers’ Ass’n vs. 
Smith, 29 C. C. A., 223; United States Mutual Accident Ass’n vs. 
Barry, 131 U. S., 100. The court properly awarded judgment on 
the special verdict. 
Judgment affirmed. 
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SUPREME COURT OF MISSOURI. 


DIVISION No. 1, 


SUESS eT vx. 
vs. 


IMPERIAL LIFE INS. CO.* 


Proof of waiver of the terms of the policy in a suit where such waiver is 
not alleged, and allowing recovery on the same is not depriving the 
company of its property without due process of law in violation of the 
United States Constitution. 


Where the insured was directed simply to send all remittances of premiums 
to the home office, the company was not responsible for a check sent 
the day before the premium was due failing to reach the home office 
the next day, although previous checks so sent had reached there in 
time. The insured took the risk of delay in the mails. 


Appeal from Circuit Court, Carroll County. Action by John 
G. Suess and wife against the Imperial Life Insurance Company. 
From a judgment for plaintiffs, defendant appeals. 


ConkKLING & REA, for Appellant. 
JAMES MCPHETRIDGE, RUSSELL KNEISLEY, and Bussy & 
Bussy, for Respondents. 


VALLIANT, J. 

Plaintiffs, who are husband and wife, sue to recover premiums 
paid by the husband to defendant on a life insurance policy issued 
by defendant on the life of the husband for the benefit of the wife, 
on the ground, as alleged in the petition, that the defendant had 
wrongfully declared the policy lapsed as for non-payment of 
premium. The petition states that the policy was issued on the 
15th day of October, 1889, for a period of six months, renewable 
at the end of every six months thereafter during the life of the 
husband by payment of the stipulated premium; that these semi- 
annual premiums to renew were to be paid on or before 12 o'clock 
noon April 15th, and October 15th of each year, then the petition 
says: “Plaintiffs further state that on the day said contract of 
insurance was entered into, and by 12 o’clock noon of the last day 
of every six months thereafter, he duly paid said premium to the 
defendant according to the term of said cdntract”; that he ten- 
dered, according to the terms of the contract, the premium due 
on April 15, 1892, but defendant refused it, on the ground, that it 
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had not been paid in time, and declared the policy ended. The 
answer admits the terms of the policy as pleaded in the petition, 
sets out certain other clauses, in one of which it is stipulated that 
the premium is to be paid on or before 12 o’clock noon of the last 
day of the expiring six months, and unless paid by that hour the 
policy is to cease and determine, and the answer states that the 
plaintiffs failed to pay the premium due April 15, 1892, by the 
time required. Another clause in the policy is pleaded in the 
answer, whereby the insured is given sixty days after his failure 
to pay the renewal premium in which to revive the insurance, by 
furnishing a certificate of good health and payment of the past 
premium; and the answer avers that plaintiffs never made any 
offer to comply with the terms there given. The reply was a gen- 
eral denial. The cause was tried by the court, jury waived. There 
was a finding and judgment for the plaintiff for $226.65, from 
which the defendant applied for an appeal to this court, but the 
court granted the appeal to the Kansas City Court of Appeals; 
which court, when it came to look into the record, found that 
there was a constitutional question involved, and for that reason 
sent the case here. 

1. The petition states that the plaintiffs paid the former pre- 
miums according to the terms of the contract, and tendered the 
one due 12 o’clock noon, April 15, 1892, also, in accordance with 
the terms of the contract, and upon that statement asks judg- 
ment; defendant denied that the last-mentioned premium was 
tendered within the time specified in the contract. Over the de- 
fendant’s objection plaintiffs were allowed to introduce evidence 
tending to prove a course of business conduct indicating a waiver 
by the defendant of the prompt payment by the day and hour 
named, and the court found from that evidence that there had 
been such a course of dealing between the parties as amounted 
to a waiver by defendant in that particular, and that although the 
premium due April 15, 1892, was not tendered within the specified 
time, yet it was mailed to defendant within the time in which the 
former premiums had been mailed, and on that finding gave 
judgment for the plaintiff. Defendant contends that whereas it 
is a rule of practice and pleading in this state that a party suing 
for a breach of a contract with which he asserts in his pleading 
he, on his part, has fully complied, cannot be allowed to recover 
as On a waiver of terms of the contract unless he has pleaded the 
Waiver, that to make an exception to that rule in a suit against an 
insurance company is to violate section 30, art. 2 of our state 
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Constitution, which forbids the depriving of any one of his prop- 
erty without due process of law, and the Fourteenth Amendment 
of our federal Constitution, which forbids the denying of any one 
equal protection of the law. That point was well presumed in 
the trial court, in objection to the evidence, in an instruction 
asked, and in the motion for a new trial. It could not have been 
made in this case any sooner than it was. The Court of Appeals, 
therefore, did right in sending the case here. The constitutional 
questions now presented by appellant have been heretofore and 
so recently considered and decided by this court that we deem it 
unnecessary to say anything more on the subject. Our views are 
fully expressed in James vs. Life Ass’n (148 Mo., 10), and Andrus 
vs. Ins. Ass’n (168 Mo., 161), and in the former decision of this 
court cited in those two decisions. There was no constitutional 
right violated by the admission of that evidence. 

2. This cause has been long pending in court, it was instituted 
to the March term, 1893; there have been three trials, and this 
is the third appeal. In the first trial in 1893 there was a judgment 
for defendant and plaintiffs appealed. The appeal went to the 
Kansas City Court of Appeals, where the judgment was reversed, 
and the cause remanded: Suess vs. Life Ins. Co., 64 Mo. App., I. 
There was no question of waiver in the case at that time. The 
court said (loc. cit., 5): “There was evidence in plaintiff's behalf 
tending to show that he duly paid the premiums for several years 
at the end of each six months period up to and including April 
15, 1892, when, on the latter date, the defendant, without cause, 
refused to receive the premium due for the then ensuing six 
months, but wrongfully declared said policy void, and of no fur- 
ther effect.” And the court also said (loc. cit., 10): ‘There was 
no evidence offered as to any agreement to waive any rights, nor 
as to defendant’s deceiving plaintiff by a course of conduct, the 
plaintiff made no such suggestion at the trial.” The judgment 
was reversed for errors in refusing and giving instructions, 
chiefly those relating to the measure of damages. On the second 
trial there was again a verdict for the defendant and plaintiff ap- 
pealed: Suess vs. Ins. Co., 86 Mo. App., 10. At the second trial, 
the plaintiffs tried their case, not on the theory as before that they 
had paid their premiums according to contract, but on the theory 
that defendant by its course of dealing had authorized plaintiffs 
to believe that the payment made as this was would be accept- 
able. The evidence on that point in that trial was substantially 
the same as it is in record now before us; the judgment was re- 
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versed on account of error in refusing an instruction asked by the 
plaintiff covering the waiver theory. 

The evidence in the record before us on that point is substan- 
tially as follows: Suess testified that he took out the policy Oc- 
tober 15, 1889, and paid the first premium to the agent of the 
defendant in Kansas City. Afterward, he received notice from 
the company “to send all remittances after that to Detroit, Mich. 
That was the home office of the defendant company.” Plaintiffs 
lived at Miami, a station on the Wabash Railroad, in Carroll 
County. After receiving notice to remit to the home office at 
Detroit, plaintiffs mailed the premiums as follows: “I mailed 
them on the r4th of April and the 14th of October, 1890 and 1891, 
mailed them to the company, mailed all the payments at Miami 
station; that is, the premium payments I made in 1890 were for- 
warded on the 14th of April and 14th of October, and in 1891 the 
same way. The premium that was due April 15, 1892, I mailed 
the same way; mailed it on the regular Wabash mail train going 
east at 10:30 in the day on April 14, 1892.” Plaintiff introduced 
in evidence three letters of defendant, all dated at Detroit, Mich. 
—one October 16, 1890, acknowledging receipt of plaintiff's let- 
ter of October 14th, inclosing check to pay premium due October 
15th; the next letter was dated April 15th, acknowledging receipt 
of letter of date not stated, inclosing express order to pay pre- 
mium due that day; the third letter, dated April 16, 1892, return- 
ing the check offered for the premium due April 15th, and declin- 
ing to receive it on the ground that it came too late. The fore- 
going is all the evidence adduced by plaintiffs to Support their 
theory that the defendant had waived its right to require the pay- 
ment to be made according to contract, and when sifted to the 
grain it is no evidence at all of that fact. The only direction that 
the defendant gave was to make the remittances to the home 
office at Detroit. Defendant did not undertake to direct or advise 
by what means, or how or when the remittances should be made, 
and as long as the premiums reached the defendant in the time 
limited in the contract, it had no right to object to the plaintiffs 
choosing their own agent, through which to forward the pre- 
miums, and their own time for doing so. The inference might be 
drawn from the evidence that a letter leaving Miami station at 
10:30 a. m. on the 14th would, if there was no delay, be delivered 
to defendant before 12 o’clock on the 15th; and, as long as the 
defendant received the premium in due time, it had no right to 
complain that the letter was not mailed at an earlier date. If 
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defendant had undertaken to advise the plaintiffs that it was not 
good business judgment for them to postpone mailing their let- 
ters to the very last day and hour after which it was possible for 
the delivery to be made in time, plaintiffs might, with propriety, 
have told defendant to mind its own business. It may be pre- 
sumed that the plaintiffs examined the railroad timetables and 
satisfied themselves that a letter mailed at Miami at 10:30 a. m. 
on the 14th, would, in due course, reach Detroit on the morning 
of the next day, in time to be delivered before 12 m.; and that 
they adopted the 14th for that reason. But, if so, the defendant 
was not consulted on that subject and neither expressly nor im- 
pliedly agreed that a mailing of a letter on the 14th containing a 
check for the premium should be regarded the same as a payment 
of the premium by 12 o'clock on the 15th. It was no concern of 
defendant when the plaintiffs mailed their letters, so long as the 
premiums reached it by the time specified. Plaintiffs in choosing 
the mail chose their own agent, and in choosing the day, chose 
their own time, and if they held the premium back until the last 
possible time in which the mail, without accident or delay, could 
deliver it, they took the risk of whatever accident or delay might 
occur, 

The defendant’s letter of October 16, 1890, does not say that 
plaintiff's letter inclosing the check was received that day, and no 
such inference is to be drawn from it. The answering of a letter 
on the very day it is received is not such an invariable custom 
as to justify such an inference. Besides, if it should be conceded 
that the remittance mentioned in that letter did not reach the 
defendant until the 16th, that is only one transaction, and shows 
only one premium received after the time specified in the con- 
tract. One transaction cannot make a custom or establish a 
course of dealing to vary the positive terms of a written contract. 
The next letter acknowledging the receipt of the premium due 
April 15, 1891, is dated April 15, 1891. We have no right to infer, 
therefore, that any of the previous remittances which Suess testi- 
fied he mailed at 10:30 a. m. on the 14th of the month were not 
delivered to defendant in due time. Indeed, if we look into the 
history of this case, we find that at the first trial the plaintiffs 
asked the jury to find from this evidence that all those premiums 
mailed on the 14th, including the one which the defendant refused 
to receive, were received by defendant on the 15th before noon. 
The waiver theory did not come into the case until the next 
trial, which occurred five years after the first. Plaintiffs having 
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gone to the jury on the first trial on the proposition that the re- 
jected premium was received within the time specified in the 
contract, and the verdict having been against them on that issue, 
changed front at the next trial, and set up the waiver theory. 
The evidence for the defendant was positive and uncontradicted 
that the rejected premium did not reach the defendant until the 
16th; and so the jury in the first trial found, and so the court 
sitting as a jury in the last trial found. At this last trial the plain- 
tiffs, by their instructions, asked a judgment only on the waiver 
theory. 

The error into which the court fell was in charging the defend- 
ant with acquiescence in the practice of plaintiffs in mailing their 
remittances in Miami on the 14th of the month; a matter with 
which defendant had nothing to do. In mailing their remittances 
on the 14th, plaintiff saw fit to give them barely time to reach 
their destination without accident or delay, and if they chose to 
take that risk they had a right to do so, and defendant had no 
right to object, as long as the remittance came within the time 
specified in the contract; and there is no evidence that any re- 
mittance so mailed failed to reach defendant within the contract 
time, except the one due April 15, 1892, which was rejected, and 
returned to the plaintiffs. 

Defendant’s action in declaring the policy terminated may be 
harsh treatment, but that is the contract. Men have a right to 
make contracts of that kind, and courts are not established to 
assist men in avoiding their contracts. According to the terms 
of the policy pleaded in the answer, these plaintiffs had sixty days 
after the policy was declared terminated in which to reinstate it, 
by furnishing a certificate of good health and paying the past 
premium, but the evidence shows they made no effort to do so. 
They waited nearly a year, and brought this suit asking a judg- 
ment on the round that they had made payments strictly in 
conformity to the contract, and when the verdict was against 
them on that issue, and they had reflected on it for five years, 
they concluded that they had been misled by defendant’s conduct 
into thinking that defendant had waived that feature of the con- 
tract, and they asked a judgment on that theory. 

The court, sitting as a jury, found that the plaintiffs had not 
paid the premium within the time required by the contract. On 
that finding, the judgment should have been for the defendant. 
The judgment is reversed. All concur. 





Insurance Law Journal. 


SUPREME COURT OF MICHIGAN. 


KRAPP 
v8. 
METROPOLITAN LIFE INS. CO.* 


Proofs of death are admissible on the part of plaintiff for rebuttal although 
the policy stipulates that they shall be evidence of the facts which they 
recite in favor of the company, but not against it. 

Testimony of a physician who attended them, and thus learned the fact 
that the mother and two sisters had died of consumption, contrary to 
statements of the insured, was privileged and not admissible. But the 
certificates themselves as filled out by the physician, showing cause of 
death, were admissible under a statute making such certificates com- 
petent evidence. 


A witness, thovgh not an expert, may testify that death was due to con- 
sumption. 
Action by Fritz Krapp against the Metropolitan Life Insur- 
ance Company. Judgment for plaintiff, and defendant brings 
error. 


Argued before McAlvay, Grant, Blair, Hooker and Moore, JJ. 
FRANK D. ANDRUS, for Plaintiff. 


Hauc & YERKES and C. C. YERKES, for Defendant. 


Moorg, J. 

The defendant, the Metropolitan Life Insurance Company, 
is a New York insurance company, having offices and doing 
business in the state of Michigan. On March 11, 1902, it issued 
a policy of insurance on the life of Minnie Krapp, who was the 
wife of the plaintiff. The policy was in the sum of $500. Minnie 
Krapp died on July 6, 1903. The defendant refused to pay the 
policy on the ground that answers made by the insured to certain 
questions in the application on which the policy was issued, were 
not true. Among the statements made by the insured in her ap- 
plication for this insurance were the following: That she was 
then in sound health, that she had never had bronchitis nor con- 
sumption, that none of her parents, grandparents, brothers, or 
sisters, ever had consumption, nor any pulmonary disease. As 
evidence tending to establish the untruth and incorrectness of 
these statements, the defendant offered in evidence the proofs of 
death furnished by the beneficiary, who is the plaintiff. The de- 
% Decision rendered, March 13, 1906. = ; 
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fendant, to show the answer was untrue as to her parents, grand- 
parents, brothers, and sisters, not having consumption or any 
pulmonary disease, offered in evidence certificates of death, filed 
with the health board, and identified by the physicians, who filled 
them out, and who testified that the statements were true, show- 
ing that the mother and two sisters died of consumption prior to 
the issuing of the policy. The defendant also offered the testi- 
mony of the physicians, who made out the certificates of death, 
as to the correctness of the certificates of death; and that the 
mother and sisters of the insured died of consumption, and had 
consumption prior to the date of the application. The defendant 
also offered to show that the mother and two sisters had con- 
sumption and died therefrom, prior to the date of the application, 
by the husband of the mother of the insured and the stepfather 
of the insured; and also by the immediate neighbors of the 
family of the insured. The certificates of death were held inad- 
missible by the court, because they disclosed matters which were 
claimed by the plaintiff to be privileged. The physicians’ testi- 
mony was held inadmissible, because of privilege. The step- 
father’s and neighbor’s testimony, because they were not physi- 
cians, and had no special training or experience which would per- 
mit them to determine what diseases people may have had. The 
proofs of death were rejected by the court, because he claimed 
they are merely secondary evidence of the facts stated therein, 
At the conclusion of the trial, the court directed a verdict for the 
plaintiff. The case is brought here by writ of error. 

Were the proofs of death admissible for any other purpose than 
to show that the insured was dead? It is claimed they are admis- 
sible under the following provision in the policy: “Proofs of 
death shall be made to the home office in the manner and to the 
extent required by blanks furnished by the company, and shall 
contain answers to each question propounded to the claimant, 
physicians, and other persons indicated in the blanks, and shall 
further contain the record and verdict of the coroner’s inquest, 
if any be held. The proofs of death shall be evidence of the facts 
therein stated in behalf of, but not against the company.” And, 
also, under the following decisions: Ins. Co. vs. Dick, 117 Mich., 
518; Wasey vs. Travelers Ins. Co., 126 Mich., 119. We think 
under these cases the testimony should have been admitted as 
being in the nature of an admission, though it was not conclusive. 
It is said that, even if admissible, it is immaterial, because the 
jury might not infer that because the assured died of consump- 
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tion, that she had that disease when she was insured, citing Red- 
mond vs. Benefit Ass’n, 150 N. Y., 167. It is probable that this 
contention is true if no other proof was offered to establish the 
fact, but proof cannot all be offered at once. The testimony was 
competent, and though but a link in the chain of testimony, it 
was competent to make it; for a chain is made up of a succession 
of links. Did the court err in holding the testimony of the physi- 
cian was inadmissible because of privilege? The testimony of 
the doctor was that he acquired the information which was the 
subject of inquiry only in his professional capacity, while the per- 
sons were treated by him as a physician. We think the offered 
testimony was within the statute, and properly excluded. See 
Comp. Laws, § 10,181, and the many cases cited in the note to 
said section. See, also Grattan vs. Life Ins. Co., 80 N. Y. R., 
281; Davis vs. Supreme Lodge, 165 N. Y., 159. Did the court 
err in holding that the certificates of death were inadmissible? 
Section 4617, Comp. Laws reads as follows :— 
All certificates of death, local registers, or county records 
authorized under this act, or certified copies thereof, shall be 


prima facie evidence in all courts, and for all purposes, of the 
facts recorded therein. 


It is said: “These certificates were not admissible for two rea- 
sons: First, they were secondary evidence when primary was 
obtainable ; second, their contents being privileged matter, under 
section 10,181, Comp. Laws, the offer of their admission was an 
attempt to circumvent the statute and accomplish indirectly that 
which the statute directly forbids. It is also said that to hold 
their admission admissible under section 4617 is to nullify sec- 
tion 10,181 Comp. Laws, and that as the first-named section 
was enacted last, without a repealing clause that it will not have 
that effect, counsel citing the Buffalo Loan, etc., Co. vs. K. T. 
& M. M. Association, 126 N. Y., 450; Davis vs. Supreme Lodge, 
165 N. Y., 159; McKinley vs. Metropolitan Ins. Co.; (City Ct. 
Brook.), 26 N. Y. Supp., 63. 

An examination of these cases will show they are not con- 
trolling. In the first two cases the certificates were not made 
under a general law of the state, but because of what in one of 
the opinions is characterized as an obscure provision of the city 
charter, and it was held the charter provision was local and 
should not be so construed so as to repeal a general law. In Mc- 
Kinley vs. Metropolitan Ins. Co., supra, it was held that even if the 
certificate then offered in evidence was presumptive evidence of 
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the recitals therein, it could be so only as to the things required 
by the law to be stated, and that as the physician was not required 
to certify that the deceased had been diseased four years prior to 
his death that the certificate could not be received to establish 
that fact. Other New York courts have taken a different view 
from that suggested by counsel. Chapter 661, p. 1495, of the 
Laws of 1893, “the Public Health Law”, provided for the col- 
lection and keeping of vital statistics. Section 22 provided that 
certified copies of the entries of death and causes of death “shall 
be presumptive evidence in all courts and places of the facts 
therein stated”. In the insurance case of Keefe vs. Mutual Bene- 
fit Ass’n (Sup@e55 N. Y. Sup., 827) it was held that a copy of the 
record was competent evidence, citing several cases. See, also, 
Hennessy vs. Life Ins. Co., 74 Conn., 699; McKinstry vs. Col- 
lins, et al., 74 Vt., 147. We do not think it follows that if effect is 
given to the provisions of section 4617, Comp. Laws, it repeals 
or annuls the provisions of section 10,181, Comp. Laws. The 
certificates should have been admitted in evidence. Did the court 
err in refusing to receive testimony of others than physicians as 
to the disease which caused the death of the assured? Counsel 
cite only the case of Grattan vs. Life Ins. Co. (80 N. Y., 281) in 
support of the ruling. In a brief paragraph language is used 
which sustains the ruling of the trial court. We do not, however, 
think that decision is controlling. Would it be claimed that an 
experienced mother would not be competent to say whether a 
child had measles? Or that an intelligent person of mature years 
who had seen marty cases could not tell whether one had so 
prevalent a disease as consumption? In Elliot vs. Van Buren 
(33 Mich., 49), Justice Campbell, speaking for the court, said: 
“We think there is no rule which can prevent ordinary witnesses 
from describing what they see, or from testifying concerning the 
kind of injury or sickness of others whom they have had occasion 
to consort with, unless it is something out of the common course 
of general information and experience, or unless the question 
presented involves medical knowledge beyond that of ordinary 
unprofessional persons. It would be ridiculous to shut out tes- 
timony of what any juryman would understand well enough for 
all the exigencies of the case before him, simply because no 
physician has seen or examined the person. It would lead to a 
denial of justice in all cases of bodily injuries and sickness which 
did not occur within range of medical help, and which were not 


regarded as so difficult of treatment as to demand it. There is 
Vou. XXXV.—32. 
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no danger that the introduction of common testimony on mat- 
ters of common knowledge will do any more mischief when open 
to cross-examination before a court and jury, than would arise 
from the want of any legal means of selecting witnesses from the 
numerous class of professional men, who differ as much in their 
relative merits as many of them do from laymen.” See, also, 
Rodgers vs. Ferris, 107 Mich., 126; State vs. Knapp, 45 N. H., 
148. 

We think the testimony competent. Its weight was for the 
jury. For the reasons stated, the judgment is reversed, and a 
new trial granted. 


———_++e—___ 


COURT OF APPEALS OF KENTUCKY. 


BROMLEY’S ADM’R 
v8. 

WASHINGTON LIFE INS. CO.* 

Where the policies were taken out by the insured, payable to his estate 
and assigned under a previous arrangement with the assignee, who 
paid the premiums, and also a consideration to the assignor, and 
were delivered by the agent to the assignee, who had no insurable 
interest, they were void as against public policy, both as to the as- 
signee and the administrator of the insured. Their invalidity was not 
affected by a clause making them indisputable, since they were void 
at their inception. 

Held, That the assignee in a suit brought by the administrator, in which 


he was joined as defendant, was competent to testify for the com- 
pany as to dealings with deceased. 


Appeal from Circuit Court, Carroll County. Action by George 
W. Bromley’s administrator against the Washington Life Insur- 
ance Company. From a ‘judgment in favor of defendant, plain- 
tiff appeals. 


J. J. Orr, T. S. Orr, V. H. Apsporr, and W. S. Pryor, /or 


A bpellant. 
Tuos. W. BuLiiTr and Joun S. Gaunt, for Afppellee. 


Hosson, C. J. 
In December, 1900, George Bromley made an arrangement 
with Otis Bates by which he was to have his life insured for 
$1,000, and Bates was to pay the premiums and pay him $50 for 
the policy, which was to be assigned to Bates by Bromley. He 
made the application for the policy in Washington Life Insur- 


# Decision rendered, March 20, 1906. 
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ance Company, which issued the policy on January 29, Igo1, the 
policy being payable to his estate. Bromley and Bates then 
came to the office of the local agent. Bates was fixing to pay 
the premium and Bromley asked him if he would not take an- 
other $1,000 on the same terms. He agreed to pay the premiums 
and pay him $25 for another policy of like amount. Bromley 
then applied for another policy and the application was sent on, 
the agent retaining the policy which had come and Bates giving 
the agent a check for $127.64, the premium on the two policies. 
On February 18, 1901, Bates gave Bromley a check for $75 for 
the two policies as promised. The policies were assigned by 
Bromley to Bates. The assignment on the policies is dated 
March 25, 1901. The policies were never delivered to Bromley, 
but remained in the hands of the insurance agent until the as- 
signment was put on them and he then delivered them to Bates. 
When the subsequent premiums fell due on the policies they 
were paid by Bates; after this Bromley died and this suit was 
brought by his administrator to recover on the policies. Bates 
was made a defendant and by his answer set up that the policies 
belonged to him. The insurance company pleaded the facts 
above stated, insisting that the policies were a wagering contract 
and void. On final hearing, the court dismissed the petition of 
the administrator and he appeals. 

The proof shows clearly that Bates had no insurable interest in 
the life of Bromley, and while the assignment on: the. policies is 
dated March 25, 1901, the proof is clear that the policies were 
taken out by Bromley for the purpose of assigning them to Bates, 
under the arrangement that Bates was to pay him $75 for them 
and pay the premiums. In other words, the arrangement was 
simply that Bromley was to get $75 for having his life insured 
for Bates’s benefit, Bates to pay the premiums on the policies. 
It is conceded that if the policies under this arrangement had 
been made payable to Bates they would have been void, as he 
had no insurable interest in the life of Bromley. But it is insisted 
that as they were made payable to Bromley’s estate and were as- 
signed by him to Bates, only the assignment is void, and that 
his administrator may recover of the insurance company. There 
would be force in this, if the policies had been delivered to Brom- 
ley and the assignment to Bates had been a subsequent and in- 
dependent transaction. But the proof leaves no doubt that 
Bromley did not contemplate insuring his life for the benefit of 
his estate at any time. He contemplated simply getting $75 out 
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of the arrangement. The policies were never intended to be de- 
livered to Bromley. Bates was to pay the premiums and get the 
policies. The policies did not become effective until the first 
premium was paid. Bates paid the premium upon the idea that 
the policies were to be assigned to him and for this reason they 
were left in the hands of the insurance agent until the assignment 
was made, the delay in closing up the matter being due to the 
fact that the parties had to wait for the second policy to come. 
To hold such an arrangement good would be to shut our eyes to 
the truth and to enforce a mere form. The law does not allow 
one who has no insurable interest in the life of another, to in- 
sure it for his benefit, for the reason that it is a mere wager and 
holds out a temptation to fraud, the insurer having no interest 
in the life of the assured and having a direct interest in his death: 
Basye vs. Adams, 81 Ky., 368; Warnock vs. Davis, 104 U. S., 
779; 26 L. Ed., 924; Keystone Ass’n vs. Norris, 115 Pa., 446; 
Steinback vs. Diepenbrock, 158 N. Y., 24. In the latter case 
the court said: “The insured, instead of taking out a policy pay- 
able to a person having no insurable interest in his life, can take 
it out to himself, and at once assign it to such person. But such 
an attempt would not prove successful, for a policy issued and 
assigned under such circumstances, would be none the less a 
wagering policy, because of the form of it. The intention of the 
parties procuring the policy would determine its character, which 
the court would unhesitatingly declare in accordance with the 
facts, reading the policy and the assignment together, as forming 
part of one transaction.” The cases of Prudential Life Ins. Co. 
vs. Cummins’s Adm’r (19 Ky. Law Rep., 1770); New York Life 
Ins. Co. vs. Brown’s Adm’r (23 Ky. Law Rep., 2070), and Grif- 
fin’s Administrator vs. Equitable Assur. Society (27 Ky. Law 
Rep., 313) may be distinguished from this case. In the first case, 
there was no assignment of the policy to the person who paid 
the premiums and the court simply held that the fact that a 
stranger paid the premiums did not invalidate the policy. In 
the second case, the assignee testified that he had no interest in 
the policy until it was assigned to him subsequent to the delivery. 
In the last case the insurance company had paid the money to 
the persons to whom the policies were payable and after this was 
sued by the administrator of the assured. The court in deciding 
that the insurance company was not liable used this language: 
“The transaction as to each policy was clearly a speculation upon 
the hazard of human life, and consequently a gambling scheme, 
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pure and simple, which rendered the policies void, because 
against public policy; and, if void, no cause of action against ap- 
pellee exists in favor of Griffin’s administrator for the ‘recovery 
of the proceeds.” 

It is also insisted for the plaintiff that as the policies contain a 
clause to the effect that they are incontestable after one year, 
the company cannot rely upon this defense. But the incontesta- 
ble clause is no less a part of the contract than any other provi- 
sion of it. If the contract is against public policy the court wili 
not lend its aid to its enforcement. The defense need not be 
pleaded. If at any time it appears in the process of the action 
that the contract sued upon is one which the law forbids, the 
court will refuse relief. The parties to an illegal contract cannot 
by stipulating that it shall be incontestable, tie the hands of the 
court and compel it to enforce contracts which are illegal and 
void. If this were allowed, then the law might be evaded in all 
cases and the aid of the court might be secured in aid of its in- 
fraction. In Hall vs. Coppell (7 Wall., 559) the United States 
Supreme Court said: “The defense is allowed, not for the sake 
of the defendant, but of the law itself. The principle is indis- 
pensable to the purity of its administration. It will not enforce 
what it has forbidden and denounced. The maxim, ‘Ex dolo 
malo non oritur actio’, is limited by no such qualification. The 
proposition to the contrary strikes us as hardly worthy of serious 
refutation. Whenever the illegality appears, whether the evi- 
dence comes from one side or the other, the disclosure is fatal 
to the case. No consent of the defendant can neutralize its effect. 
A stipulation in the most solemn form to waive the objection, 
would be tainted with the vice of the original contract, and void 
for the same reasons. Wherever the contamination reaches, it 
destroys. The principle to be extracted from all the cases is, 
that the law will not lend its support to a claim founded upon its 
violation.” 

Lastly it is insisted that Bates is not a competent witness. He 
cannot testify for himself as to any transaction had with the 
decedent, but he may testify for the insurance company. The 
administrator by making Bates a defendant to the action cannot 
deprive the insurance company of the benefit of his testimony. 
As between the insurance company and the administrator Bates 
does not testify for himself: Dovey vs. Lam, 25 Ky. Law Rep., 
1157. 

Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


KELLNER 
v8. 
FIRE ASS’N OF PHILADELPHIA er at.* 


The policy insured a transportation company as interest may appear on 
property of every description, their own or in their custody as ware- 
housemen, forwarders, carriers or otherwise in a certain freight house. 


Property of plaintiff shipped from a distant point had been placed in the 
warehouse some days before. He had for a long time been accus- 
tomed to ship goods by the company and to keep them in the freight 
house until sold, when they were delivered by the company on his 
order without additional charge. The policy provided that the in- 
sured, though it might not be liable for any loss, should, after a loss, 
notify the insurer who was insured thereby, and such notice should 
be conclusive upon the insurer. Two such statements were furnished 
the insurer, one setting forth that all the property named therein was 
insured; the other giving a list of property that may have been cov- 
— The plaintiff's property was included in the latter, but not the 
ormer. 


Held, That the insurer’s liability was not limited to property which they 
might name, but covered all property of the kind described in the 
warehouse, and plaintiff was entitled to recover. 

Held, That the statement submitted being an itemized statement of the 
articles lost by plaintiff was sufficient proof of loss. 


Appeal from Circuit Court, Milwaukee County. Action by 
William Kellner against the Fire Association of Philadelphia 
and others. From a judgment for plaintiff, defendants appeal. 


Statement of facts by SIEBECKER, J. 

This action is brought to recover the value of property de- 
stroyed by fire and which is claimed to have been covered by and 
included in the policies of insurance issued by the appellant and 
other insurance companies. Between March 29 and May 20, 
1895, these insurance companies, pursuant to agreement, deliv- 
ered to the Erie & Western Transportation Company their poli- 
cies of insurance. The insurance clause of appellant’s policy and 
of the other companies provides that :— 

The Erie & Western Transportation Company, the Chicago, 
Milwaukee & St. Paul Railway Company, and the Canal & 
Lake Steamboat Company, and other owners as interest may 
appear, are hereby insured against loss by fire on merchandise 
and property of every description, loaded or not loaded in cars, 
including freight, back charges, charges, advances, liens and 


% Decision rendered, Feb. 23, 1906. 
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claims thereon, their own or in their custody as warehousemen, 
forwarders, carriers, or otherwise, contained in building known 
as the Chicago, Milwaukee & St. Paul Company’s freight house 


No. I0, 

Situated at Milwaukee, Wis. During the life of these policies, 
the Erie & Western Transportation Company received at a lake 
port a shipment of coffee, belonging to the plaintiff and shipped 
from Baltimore to Milwaukee. The company carried the coffee 
to Milwaukee and on August 11, 1895, unloaded it from the boat 
and placed the goods in the warehouse designated in the policies. 
They were accustomed to receive and store their goods in this 
warehouse. On August 22, 1895, the warehouse and other prop- 
erty, among which was plaintiff’s coffee, were destroyed by fire. 
For many years plaintiff had been a coffee merchant at Milwau- 
kee. He had shipped his goods over the defendant transportation 
company’s line of steamers for many years and after their arrival 
and until sold had kept them with the company in their ware- 
house; the company making delivery to his customers on his or- 
ders, without making any charge against him, in addition to the 
transportation charges, for this accommodation. At the time of 
the fire, part of the coffee had been delivered to plaintiff's custom- 
ers upon his order. Plaintiff had paid the freight on August 19th. 
A few days after the fire the transportation company informed 
plaintiff of the insurance and requested a statement of his loss. 
Plaintiff furnished such statement. Afterward the transportation 
company, by agreement with the insurance companies, which 
denied liability for plaintiff's loss and for some other property 
destroyed by the fire in the warehouse, submitted two statements, 
Exhibit A and Exhibit B; setting forth in Exhibit A that all the 
property named therein was covered by and included in the in- 
surance ; Exhibit B being a list of property destroyed by the fire, 
among which was plaintiff's, which may have been covered by 
the policies. By a provision of the policies the amount due was 
payable to the treasurer of the transportation company. The 
policies also provided that :— 


The companies named herein as the assured (although they 
may or may not be liable for any loss) shall after loss, give 
notice to said assurer who was insured thereby, and said notice 
shall be conclusive upon the assurer as to who, in addition to 
the said companies, was so insured. 


Plaintiff demanded that the transportation company collect his 
loss from the insurance companies, and upon the refusal of the 
treasurer of the transportation company to so do and the refusal 
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of the insurance companies to pay him he brought this action, 
The trial court awarded judgment in plaintiff’s favor against de- 
fendants, apportioning plaintiff's loss among the several insur- 
ance companies in sums proportional to the amount of insurance 
carried by each company. The whole insurance amounted to 
$40,000. This is an appeal from such judgment. 


W. H. Myrea, Guy D. Gorr, and C. F. HunTEr, for Ap- 
pellants. 


C. H. VAN ALSTINE and RoBeRT N. McMynn, /or Respond- 
ent. 


SIEBECKER, J. (after stating the facts). 

The contract of insurance provides that the transportation 
company “and other owners, as interest may appear” are to be 
indemnified against loss by fire of the property described and 
contained in the warehouse specified in the policies, including 
certain claims thereon, whether “their own or in their custody as 
warehousemen, forwarders, carriers or otherwise”. It is contended 
that this agreement covers only such property and such interest 
therein as the transportation company and the insurance compa- 
nies intended to include; that from the phraseology employed it 
is manifest that the transportation and insurance companies con- 
templated only such property and interests in property as the 
transportation company had within its warehouse and to which 
it saw fit to attach the insurance; and that this intention of the 
parties to the insurance is shown by the subsequent provisions of 
the policies, authorizing the transportation company to designate 
what owners of property were to be included in the policies. 
Neither the transportation company nor the insurance companies 
deny that the policies cover the interest of the owners of the 
property designated in Schedule A, which was property stored 
in the warehouse at the time of the fire and held in the custody of 
the transportation company in the course of its business. It is 
urged, however, that plaintiff's property was not held by the 
transportation company but that he left it in the warehouse after 
delivery for his accommodation and not within the possession or 
control of the transportation company as his agent, and for this 
reason he cannot be deemed to come within the terms of the 
policy. It may be assumed that the transportation company gave 
immediate notice to plaintiff of the arrival of his goods; the facts, 
however, show that they were held for him in the course of their 
business arrangements until by written order he directed delivery 
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to his customers. It seems that this arrangement was of long 
standing and was an inducement to plaintiff to ship his goods 
over the transportation company’s line. There can be no serious 
question but that plaintiff would have been liable for reasonable 
additional charges for such storage of his goods had the com- 
pany chosen to demand it. Under these circumstances the trans- 
portation company was the custodian of the goods of the plain- 
tiff, and as such, under the agency specified by the broad terms 
of the policies, held them for plaintiff, either “as warehousemen, 
forwarders, carriers, or otherwise”. This brought plaintiff within 
the conditions of the policies and effected insurance on his prop- 
erty in the company’s custody, unless it be considered that no 
indemnity was undertaken against its loss under the insurance 
clause covering the property of the transportation company and 
“other owners as interest may appear”. The language of this 
clause in the policy is unambiguous and plain and insures the 
property designated against loss, and cannot be limited to the 
interest or liability of the transportation company in respect to it. 
This harmonizes with the interpretation given to the contract 
by the insurance and transportation companies as to a portion of 
the property destroyed, in that they thereby recognized the in- 
surance as being upon the property in the custody of the trans- 
portation company and not an insurance of only such property 
as might be selected by the transportation company: Wunder- 
lich vs. Palatine Fire Ins. Co., 104 Wis., 393; Strohn vs. Hart- 
ford Fire Ins. Co., 33 Wis., 648; Johannes vs. Phoenix Ins. Co., 
66 Wis., 50; Johnston vs. Charles Abresch Company, 123 Wis., 
130, and cases cited. 

It is insisted, however, that this construction of the contract is 
opposed by the subsequent stipulation providing that “the com- 
panies named herein as the assured (although they may not be 
liable for any loss) shall, after a loss, give notice to said assurer 
who was insured thereby and said notice shall be conclusive upon 
the assurer as to who, in addition to said companies, was so in- 
sured”. It is averred that the terms of this stipulation clearly 
show that the indemnity for loss was to be limited to the property 
which the transportation company elected to include. Practi- 
cally, this construction allows the transportation company at its 
option to cut off any and all claims for loss of property in its 
custody, which was plainly covered by the terms of the policies, 
and thereby to deprive the owner of the lost property of a right 
clearly within the terms of the agreement. Such a construction 
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should not be approved if the agreement can be given a reason- 
able meaning consonant with the intention expressed in the other 
parts of the policies and by which the rights and interests of the 
property owners will be preserved. In effecting the insurance the 
transportation company acted as the representative and agent of 
the property covered by the terms of the policies, by the terms it 
fixed the class of owners whose property was insured, and by the 
notice clause it undertook to notify the insurance companies of 
what persons were in fact so insured; and the insurance compa- 
nies assented to the conclusiveness of such ownership. Under 
the notice this provision in effect provided that the insurance 
companies were bound as to who were the owners of the property 
destroyed, by the notice of the transportation company, but it 
gave the transportation company no power to cut off any right 
acquired by owners of property covered by the insurance clause. 
This interpretation of the stipulation gives reasonable signifi- 
cance to its terms and preserves the rights of all the parties under 
the other agreements of the policies. Such a construction seems 
to be the plain meaning of the language employed, which must be 
deemed to have been so used by the contracting parties. This 
results in giving effect to all parts of the policies as undertakings 
to indemnify all of the class of owners in which the transportation 
company had a special interest and therefore it includes every 
person embraced in the class. Under such circumstances, the 
owners had the right, when the loss occurred, to adopt the acts 
of their agent, the transportation company, and thereby to se- 
cure the benefit resulting from the policies, just as though they 
had originally been expressly issued to them: Johnston vs. 
Charles Abresch Company, supra, and cases cited. This right 
was asserted by the plaintiff in his claim after the fire and it was 
sufficiently brought to the attention of the assurers and the 
other assured. 

We find no foundation for the claim that the action cannot be 
maintained because there is no evidence showing that notice and 
proof of loss were given and made as required by the contract. 
It appears that the insurance companies were notified of the fire 
by the assured soon after its occurrence, and that the assured 
submitted an itemized statement of the different articles de- 
stroyed by the fire; this statement being in the form of two 
schedules, designated as “A” and “B”, the former containing 
those articles which the assured claimed were included, and the 
latter those articles and the names of the owners which may 
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have been insured under the policy. This notice is not disputed, 
but it seems that there is a dispute between the parties as to 
whether the property described in the latter list was covered by 
the insurance. We must hold that the assured gave notice and 
submitted adequate proof of loss to entitle plaintiff to enforce his 
claim in this action: Vangindertaelen vs, Phoenix Ins. Co., 82 
Wis., 112; Flatley vs. Phoenix Ins. Co., 95 Wis., 618; Welch vs. 
Fire Ass’n of Philadelphia, 120 Wis., 456, 
The judgment is affirmed. 


SUPREME COURT OF TENNESSEE. 


HALL & HAWKINS 
v8. 


NATIONAL FIRE INS. CO.* 


The policy provided that it should not be liable for loss from explosion 
unless fire ensued, and then for loss by fire only. A fire in a building 
some forty feet distant caused an explosion there which through the 
concussion, damaged the property. 

Held, That where the explosion results from a fire on insured premises, 
and is a mere incident thereof, the insurer is liable as a loss by fire, 
but where the explosion occurs outside the insured property and no 
fire has occurred in such property, the insurer is not liable. 


Appeal from Chancery Court, Knox County. Action by Hall 
& Hawkins against the National Fire Insurance Company. 
From a judgment in favor of plaintiffs, defendant appeals. 


Wess, McCrtunc & BAKER and CORNICK, WRIGHT & 
FRANTZ, for Appellant. 


Joun W. GREEN, for Appellees. 


NEIL, J. 

Complainants’ bill states the following case :— 

On the 6th day of September, 1904, the defendant company 
issued to the complainants a policy containing among other 
things, the following provisions +— 

The National Fire Insurance Company of Hartford, Conn., 


in consideration of the stipulations herein named, and of $19.38 
premium, does insure Hall & Hawkins, for the term of one 


* Decision rendered, Jan. 20, 1906. 
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year from the 6th day of September, 1904, at noon, to the 6th 
day of September, 1905, at noon, against all direct loss or 
damage by fire, except as herein provided, to an amount not 
exceeding $1,000, to the following described property, located 
and contained as described herein [describing propert)]. This 
company shall not be liable for loss occasioned directly or in- 
directly by invasion, insurrection, riot, civil war or commotion, 
or military or usurped power, or by order of any civil au- 
thority, or by theft, or by neglect of the insured to use all 
reasonable means to save and preserve the property at and 
after a fire, or when the property is endangered by fire in 
neighboring premises, or (unless fire ensues, and in that event 
for the damage by fire only) by explosion of any kind or light- 
ning; but liability for direct damage by lightning may be as- 
sumed by specific agreement hereon. 

The property insured consisted of a stock of furniture, house 
furnishing goods, rugs, carpets, linoleum, oilcloth, curtains, and 
other merchandise which the complainants kept for sale in their 
place of business at Nos. 418-420 Gay Street, Knoxville, Tenn. 

On November 12, 1904, between 2 and 3 o’clock in the morn- 
ing, a fire, originating from an unknown cause, broke out in the 
second building south of complainants’ storehouse on the same 
side of the street, and between thirty and forty feet distant, occu- 
pied by the Woodruff Hardware Company. After this fire had 
been in progress for the space of one hour, and while it was 
raging fiercely and beyond control, a terrific explosion, follow- 
ing as an incident of the fire, and shaking the whole city and the 
country for miles around, occurred in said storehouse of the 
Woodruff Hardware Company; this explosion having been 
caused by the fire igniting powder and dynamite stored in the 
building of the Woodruff Hardware Company. The fire itself 
did not reach the store occupied by complainants, but it pro- 
duced the explosion which resulted in breaking, injuring and 
damaging complainants’ stock to the extent of more than $5,000. 
The explosion referred to was wholly due to the preceding fire. 

The other allegations of this bill need not be noticed, as they 
are not drawn in question. 

The demurrer, so far as it is necessary to notice the defenses 
made therein, makes two points: Firstly, that the facts stated 
in the bill fail to show any direct loss by fire; secondly, that it is 
shown in the bill that an explosion occurring in a building forty 
feet distant caused the injury to complainants’ goods, and that 
no fire ensued upon the explosion, and that such loss was not 
within the terms of the policy. 





1906. ] Hall & Hawkins vs. National Fire Ins. Co. 509 


The chancellor overruled the demurrer, whereupon the de- 
fendant, by leave of the court, prosecuted an appeal to this court, 
and has here assigned errors. 

We shall not dispose of the two grounds of demurrer in the 
exact form in which they are stated, but shall consider, so far as 
may be necessary, the substance of each of them. 

1. There is some controversy in the authorities upon the ques- 
tion whether, under a policy framed like the one in suit here, an 
explosion occurring during the progress of a fire should be 
treated as a mere incident of the fire, the latter being regarded 
as the efficient cause of the injury, or whether it should be ex- 
cepted out of the operation of the policy. 

The weight of the authority is to the effect that where the fire 
occurs in the property insured, and an explosion takes place 
therein during the progress of the fire, the effects of which are 
covered by the policy, and such explosion is a mere incident of 
the preceding fire, the latter is treated as the efficient cause, and 
the whole loss is within the risk insured, although the policy in 
terms excludes liability for loss by explosion: Mitchell vs. Po- 
tomac Ins. Co., 183 U. S., 51, 52, 53; Waters vs. Ins. Co., 11 
Pet. (U. S.), 213, 218; Amer. Steam Boiler Ins. Co. vs. Chicago 
Sugar Refining Co., 6 C. C. A., 336; Washburn vs. Farmers’ 
Ins. Co. (C. C.), 2 Fed., 304; Washburn vs. Miami Valley Ins. 
Co. (C.C.), 2 Fed., 633; Washburn vs. Ins. Co., Fed. Cas. No. 
17,216; Washburn vs. Ins. Co., Fed. Cas. No. 17,212; Renshaw 
vs. Ins. Co., 33 Mo. App., 394; Renshaw vs. Ins. Co. (Mo. Sup.) ; 
Ins. Co. vs. Dorsey, 56 Md., 70; Ins. Co. vs. Foote, 22 Ohio St., 
340, 348 ; Scripture vs. Lowell Mut. Fire Ins. Co., 10 Cush. (Mass.), 
357; La Force vs. Williams City F. Ins. Co., 43 Mo. App., 518. 
And see Lynn Gas & Elec. Co. vs. Meriden Fire Ins. Co. (Mass.), 
33 N. E., 690. 

In May on Insurance it is said: ‘Where the policy excluded 
liability ‘for loss by lightning or explosion of any kind, unless 
fire ensues, and then for damages by fire only’, it was held, in a 
case where it appeared that vapor evolved from material in 
process of manufacture, coming in contact with a burning lamp, 
exploded, tearing off the roof, shattering the walls, and damag- 
ing the machinery, upon which a fire supervened, that the in- 
surers were liable for the damage done by fire, but not for that 
done by the explosion. If, under such a policy, fire precedes the 
explosion, the entire loss is to be attributed to the fire, though 
the explosion is destructive :” Volume 2 (4th Ed.), p. 956. Ina 
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note upon the same page it is said: “Ifa fire occurs by a cause 
within the policy, and an explosion takes place as an incident to 
the fire, so as to increase the loss, the whole damage is within 
the policy, although it contains an exemption from liability for 
the explosion”—citing Ins. Co. vs. Dorsey, supra. 

In Clement on Insurance it is said: “When explosions or 
explosive effects occur after the commencement of a fire or dur- 
ing its progress, and as an incident of a fire or a result of it, the 
whole loss is a loss by fire within the meaning and protection of 
the policy, notwithstanding the destructive effect of the explo- 
sion. It is ordinarily a question of fact. If the explosion pre- 
cedes the fire, the company is liable for the damage by fire only 
and not for that caused by the explosion:” Page 123. 

In Elliott on Insurance it is said: ‘The standard form pro- 
vides for liability for damage occasioned by fire which results 
from an explosion, and exempts the insurer from liability for 
damages caused by the explosion itself. The loss by explosion 
must be distinguished from that caused by the subsequent fire. 
Under this provision the insurer is liable for the loss when the 
explosion is the result of an antecedent fire:” Page 212. 

In Joyce on Insurance it is said: “Insurers are liable upon a 
policy which contains a condition of this nature [i. e., excepting 
liability for damages by explosions of any kind] where fire 
originates in the insured premises and the fire produces an ex- 
plosion which destroys the property. The entire loss in such a 
case is held to be a loss by fire:” Volume 3, p. 2532, par. 2593. 

Again, this author says: “It the combustion and explosion 
are inseparably connected, if a combustible substance in the 
process of combustion produces explosion also, and fire is the 
agent throughout, and there is a loss by both fire and explosion, 
it is held that the whole damage is covered by a policy insuring 
against loss by fire:” Id. p. 2707, par. 2771. 

It is insisted for defendant, following the case of Hustace vs. 
Phenix Ins. Co. (175 N. Y., 292), that this view of the matter 1s 
erroneous, since it practically nullifies the exception made in 
the policy against liability for losses occurring by explosions; 
that there would be no use in excepting losses caused by explo- 
sions, unless such explosions were understood to be those caused 
by fire, since the company would not in any event be liable under 
a fire policy for an explosion not produced by fire. 

Thus stated, the objection is a very plausible one. However, 
the cases which we have cited go upon the theory that, in order 
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to satisfy the terms of a policy insuring against direct loss by 
fire, the latter must always be regarded as the efficient cause, 
where its effects are produced in direct sequence, though one of 
the incidents of that sequence may be an explosion, and that it 
could not have been intended to nullify such predominant cause. 
There is room for the exception in favor of losses produced by 
explosion, notwithstanding this construction, in view of the fact 
that explosions are frequently produced by flame, as by a lighted 
match, a gas jet, a lighted lamp, fire from a furnace, and the like, 
as shown in Ins. Co. vs. Foote (22 Ohio St., 348); Heuer vs. 
Northwestern Nat. Ins. Co. (144 IIl., 393); Cohn vs. Nat. F. Ins. 
Co. (Mo. App., 70 S. W., 259), and Heffron vs. Kittanning Ins. 
Co. (132 Pa., 580), which, although in fact forms or manifesta- 
tions of fire, yet do not fall within the meaning of the latter ex- 
pression as used in the rule above stated. The foregoing in- 
stances and others had been the occasion of sufficient doubt to 
render necessary the introduction of the clause referred to. 

2. It is insisted by counsel for complainants that since an ex- 
plosion produced in progress of a precedent fire is held to be the 
result of the fire, and the loss by such explosion a loss by fire, 
damage produced thereby in neighboring buildings should be 
treated like damage by smoke and water, destruction by the 
falling of buildings, or other injuries by fire agencies without ac- 
tual ignition, in their operation upon adjoining buildings, and that 
the element of distance is unimportant. Abstractly speaking, 
the deduction seems sound; but legal conclusions cannot al- 
ways be safely reached by pressing the processes of logical illa- 
tion to their ultimate results. The weight of authority is against 
complainants’ contention: Caballero vs. Home Ins. Co., 15 La. 
Ann., 217; German Fire Ins. Co. vs. Roost (Ohio), 45 N. E., 
1097; Everett vs. London Assur. Society, 115 E. C. (19 C. B. N. 
S.), 126; Clement on Fire Ins., p. 123; Joyce on Ins., vol. 3, 
§§ 2586, 2587. 

In the case of Caballero it appeared that the company had is- 
sued to the plaintiffs a fire policy agreeing to make good to 
them all such loss or damage as should happen by fire to a build- 
ing in Brownsville, Tex., during the period of one year; that a 
fire broke out about 180 or 200 feet distant in a building con- 
taining a quantity of gunpowder, and in about thirty minutes 
the gunpowder exploded; that this explosion produced such 
concussion of the air as to crack the walls of the plaintiffs’ build- 
ing, and brick arches, drive in the windows and blinds, loosen the 
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plastering and slates, resulting in an injury of $950. The fire 
continued in the town for forty-eight hours but did not reach the 
building in question; this being entirely unharmed, except from 
the concussion. 

After stating these facts, and conceding that, where a fire 
occurs upon the premises insured by which an explosion of gun- 
powder takes place, the insurer is responsible, on the ground 
that the loss is the direct consequence of the combustion, the 
court continues :— 

“If now the question were to be asked any one acquainted with 
the law of insurance whether an injury could be considered as 
occasioned by fire, where it had only been affected by the air put 
in motion by the explosion of gunpowder, and the fire itself had 
not touched the building, we think the answer would be ‘No’. 
because the insurance company only bound itself to answer for 
damage done by the element of fire, and not by injury done by 
any other element. But it is replied by the jurist that the law 
looks upon the question in a different light. It seeks for the first 
effect, the cause.of the loss, and that is the causa proxima, how- 
ever many other agencies may have intervened. Here there 
would have been no concussion of the air without the explosion 
of gunpowder, and the gunpowder would not have exploded 
without taking fire, and producing instantaneous. explosion, by 
which gases were evolved and expanded to set air in motion. 
*x* * * 

“Perhaps, after all, it might be safe here, as in other contracts, 
to inquire whether the loss was within the reasonable intendment 
of the parties when they made the contract. Did they intend by 
an insurance against fire to cover losses arising from the concus- 
sion of the air, produced by an explosion of gunpowder upon the 
premises of other persons than the insured? We think such an 
extraordinary result could not have been contemplated by the 
parties. We do not think insurance companies can be consid- 
ered responsible for the consequences of the combustion of gun- 
powder, unless that combustion has happened in the premises 
insured, or the gunpowder is itself, with other merchandise, cov- 
ered by the policy.” 

In the case of Roost it appeared that the house which was the 
subject of the insurance stood on the west side of a street forty 
feet wide and twenty-one feet from the street; that on the east 
side of the street, and opposite this house, was located a powder 
house; that neither plaintiff nor defendant had any interest in 
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or control over this powder house; that before the day on which 
the fire occurred, which was January 3, 1890, there were stored 
in the powder house two tons of powder, and on January 3d, the 
powder house was struck by lightning causing an explosion, 
which destroyed the property of Roost. The policy contained a 
clause insuring “against any loss or damage caused by lightning 
to the interest of the assured in the property described”. The 
policy also contained a written provision that it did not “apply 
to or cover any loss occasioned by explosion, unless fire ensued, 
and then the loss or damage by fire only”. The question was 
whether the loss should be treated as one produced by lightning, 
within the terms of the policy upon that subject which we have 
quoted. After discussing the matter at some length and arriving 
at a conclusion adverse to the liability, the court continued :-— 

“The conclusions stated are sustained by abundant authority. 
True it is that cases are to be found which declare principles of 
construction which, if applied here, would make the company 
liable for this loss, if its liability were measured wholly by the 
lightning clause. But in no case which has come within our 
observation, and we have examined a great many, has a liability 
been found to attach where there was a provision excluding lia- 
bility for loss by explosion, and the loss was caused by fire, or, as 
here, by lightning, taking effect in a distant building, the dam- 
age being wrought to the insured property by an explosion pro- 
duced by the fire, or lightning, without either of the latter agen- 
cies coming in contact with the insured property.” 

In Everett’s Case it was held that no liability attached under 
the clause of a policy providing against “such loss or damage as 
shall or may be occasioned by fire to the property” insured 
where it appeared that the damage which accrued to the prem- 
ises of the plaintiff was occasioned by a concussion or disturb- 
ance of the atmosphere by an explosion of a large quantity of 
gunpowder at a magazine about a half mile distant from them. 

In Clement on Fire Insurance it is said: “Damages caused by 
a concussion of air resulting from an explosion in another build- 
ing is not covered, even though such explosion was caused by 
fire, but the company may be liable for the damage by fire when 
fire ensues:” Page 123. 

In Joyce on Insurance it is said: “If the company excepts a 
loss by explosion, it is not liable for any loss or damage which 
the insured premises may sustain, which is the mere result of 
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the concussion of an explosion upon other premises than those 
insured:” Volume 3, § 2587. 

On the grounds stated, we are of the opinion that the chancel- 
lor was in error in overruling the demurrer. His decree must 
therefore be reversed, and the bill dismissed, with costs. 


COURT OF APPEALS OF KENTUCKY. 


MUTUAL LIFE INS. CO, or Kentucky 


v8. 
TWYMAN kT AL.* 


A paid-up life policy payable to the wife and children of the insured, and 
providing that it could be assigned or the beneticiaries changed by 
the insured with the consent of the company, was assigned by in- 
sured to the company as collateral for a loan, and the company 
was authorized to cancel it on non-payment of a loan. The charter 
of the company contained a provision similar to that of the statute of 
the state, that policies payable to wife and children were not liable for 
debts of insured, but should be paid to the beneficiaries free from 
such debts. 


Held, That the insured was entitled to effect the loan without the consent 
of the beneficiaries. 


Held, That on failure to pay the loan the company must resort to an equity 
court in order to enforce its rights against the policy, the stipulation 
regarding its cancellation was void. The net value of the policy 
must be determined according to the statute, and any surplus above 
the debt returned to the insured in cash or paid-up insurance. 


On petition for rehearing. 


FALCONER & FALCONER, LonG & PRICE, and Koun, BAIRD 
& SPINDLE, for Appellant. 
C. J. Bronston, for Appellees. 


SETTLE, J. 

In view of the importance of the questions involved in this 
case and the uncertainty of the court as to the correctness of 
some of the conclusions expressed in its opinion of October 12, 
1905 (see Mutual Life Ins. Co. vs. Twyman, etc., 28 Ky. Law 
Rep., 167), a rehearing was granted upon the court’s own mo- 
tion, the opinion withdrawn and an oral argument allowed. 
Since the resubmission of the case it has been duly considered by 
the full bench, with the result set forth in this opinion. 





~ % Decision rendered, March 29, 1906. 
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The following brief statement of the facts will be necessary to 
give an understanding of the questions presented for decision. 
On March 14, 1884, the appellant insurance company issued and 
delivered to the appellee, James C. Twyman, a policy of $2,000 
upon his life, payable at his death to his wife and two sons, all of 
whom are still living. The policy was what is called “A fifteen 
payment life”, that is after the payment of fifteen annual pre- 
miums it became a paid-up policy. The insured paid on this 
policy fifteen annual premiums of $90.66 each, the aggregate of 
which amounted to $1,359.90. Five months after the payment of 
the fifteenth and last premium, appellee, James C. Twyman, bor- 
rowed of appellant $700, and for this amount executed his prom- 
issory note, of date, July 8, 1898, bearing 7 per cent interest from 
date, and payable one year after date. To secure the payment 
of the note he, without the consent of the beneficiaries, assigned 
and delivered to appellant the policy. No indorsement was 
made on the policy, but on the face of the note this statement 
appears :— 

As collateral security for the payment of this note, I hereby 
assign, transfer, and deliver to the said company, policy No. 
8,800 for $2,000, which is to be returned to me upon the pay- 
ment of this note and interest at maturity. The said policy is 
hereby assigned and surrendered to said company for cancel- 


lation in satisfaction of this note, and in settlement of the cash 
surrender value of said policy. 


Appellee, James C. Twyman, made the following payments of 
interest on the note: $24.50, January 11, 1899; $24.50, July 8, 
1899; $24.50, January II, 1900; $24.50, January 1, 1901, but 
failed to make any furthef payment of interest, or to pay the 
principal of the note, whereupon appellant, on May 12, 1902, 
undertook, without the consent of insured or the beneficiaries, 
to cancel the policy on the life of the former, by calculating its 
cash surrender value as of that date, in doing which, it professed 
to compute interest at 6 per cent on the amount of the loan from 
the date of the note to May 12, 1902, and applied the sums paid on 
the note as interest, as of the dates of their payment respectively, 
which left, as claimed by appellant, after satisfying the note, a 
balance of the cash surrender value of the policy amounting to 
$5.47, and this sum appellant tendered appellee, James C. Twy- 
man, in money, which he refused to accept. Having failed to 
obtain the latter’s acceptance of the sum thus tendered him, ap- 
pellant instituted this action in equity against him, his wife and 
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children, to have the policy canceled and compel appellees to 
accept the $5.47, alleged to be due them in settlement of its cash 
surrender value, less the amount appropriated in satisfaction of 
the note. Appellees filed a demurrer to the petition, which the 
lower court sustained, and appellant refusing to plead further, 
judgment was entered dismissing its action, and from that judg- 
ment it has appealed. 

The demurrer was based upon two grounds: (1) That such 
a pledge and assignment of the policy as was attempted by ap- 
pellee was forbidden by appellant’s charter; (2) that in any 
event it could not, without the consent of the beneficiaries, 
legally be assigned or pledged for a loan to the insured, or for- 
feited or canceled by appellant because of the failure of the in- 
sured to repay such loan. The charter of appellant (amendment 
enacted in March, 1878) provides :— 

Any policy of insurance heretofore issued, or that may here- 
after be issued by said company, for the use, benefit, or ad- 
vantage of the wife, widow, children, father, or mother of 
any person whose life may be insured by said company, shall 
not be held or made liable for any debts, contracts, or engage- 
ments of the person whose life is or may be insured, and all 
such insurance in the event of the decease of the person whose 
life is or may be insured, shall be paid to the person or persons 
named in the policy as beneficiaries therein, or to their assigns 
or legal representatives, to be held by him, her or them, free 
and discharged of and from all existing debts contracts and en- 
gagements whatsoever of the said deceased person. 

We are now satisfied that we were in error in holding in the 
former opinion that the foregoing provision of appellant’s char- 
ter presented a legal barrier to the assignment to it by the in- 
sured of the policy in question, and also in holding that the char- 
ter provision, supra, nullified that clause of the policy which says: 

This policy is issued and accepted upon the express condi- 
tion that the insured, James C. Twyman, with the consent of 
the company, may at any time assign it, or before assignment 
change the beneficiary therein, or make any other change. 
We find that the section supra of appellant’s charter is in 

meaning and effect the same as sections 654 and 655 Ky. St., 
1¢03, and the latter but substantial re-enactments of sections 30, 
31 and 32 of the general insurance law contained in the act of 
March 12, 1870, 1 Pub. Acts, 1869-70, pp. 71, 72, c. 645; Gen. 
St., 1888, Appendix, pp. 40, 41. 

The object of the several sections of the statutes, and also of 
the provision of appellant’s charter quoted above, is to exempt 
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policies on the life of the husband or. father that are made pay- 
able to the wife or children from the debts of the insured, or 
where the policy is made payable to any person, having an insur- 
able interest in the life of the insured, to exempt it from the pay- 
ment of the latter’s debts. But as we shall presently see from re- 
peated decisions of this court, such statutes or charter provisions 
do not interfere with the right of the insured to change the bene- 
ficiary, or assign the policy, if the right to do so is expressed or 
reserved in the policy itself. In other words, the rule that a 
policy of life insurance vests when issued in the person named in 
it as the beneficiary, and that because of such vested right it 
cannot be transferred by the insured to any other person, does 
not, it would seem, apply where the policy contains a stipulation 
to the effect that the insured may change the beneficiary. In 
such a case the right vests conditionally, not absolutely. In Hop- 
kins vs. Hopkins (92 Ky., 324) we find this doctrine clearly stated 
in a controversy between husband and wife over a policy issued 
to the former by the same insurance company appearing as ap- 
pellant in the case at bar. The policy insured the life of the 
husband, was made payable at his death to his wife, if living, and 
if not, to their children. The policy contained a clause, with ref- 
erence to the right of the insured to assign it or change the 
beneficiaries, word for word like that of the policy in this case. 
Hopkins and wife separated, and the action grew out of the re- 
fusal of the insurance company to permit the wife, for herself 
and child, to pay a past due premium on the policy, and to as- 
sume the payment on the future premiums, which she claimed 
the right to do, on the ground that she as the beneficiary named 
in the policy, acquired upon its issual a vested right to the policy 
and the insurance it provided for, and that the clause in the 
policy authorizing a change of beneficiary was in conflict both 
with the charter of the company and the general law of the state, 
and therefore void. In disposing of this contention, the court 
said: “The general rule is that the right to a policy of insur- 
ance, and the money to become due under it, vest immediately 
upon its issual in the person named in it as the beneficiary; and 
that this interest, being vested cannot be transferred by the in- 
sured to any other person: Central Bank of Washington vs. 
Hume, 128 U. S., 195. The vested right cannot be divested 
without the consent of the person invested with it. This is so 
as to insurance in both mutual and ordinary life insurance com- 
panies. This does not hold true, however, where the contract of 
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insurance provides that the insured may change the beneficiary, 
In such a case it vests conditionally only. The right of the one 
named in the policy is then subject to be defeated by the terms 
of the very contract naming him as the beneficiary. It is a condi- 
tion of the contract, and his right is therefore subject to it.” Af- 
ter quoting the same provision of appellant’s charter that we 
have made a part of this opinion, and also quoting the several 
sections of the General Statutes which are substantially the same 
as sections 654-655 (Ky. St., 1903), the opinion further says: 
“The clause in the policy relative to a change of beneficiary does 
not, in our opinion, conflict with these provisions of the com- 
pany’s charter and the general law. They certainly do not in 
express terms forbid such a condition in the contract, nor can 
the prohibition be fairly implied. They merely mean that when 
a married woman is entitled to insurance, or the proceeds of it, it 
must be held to be her separate estate, and not liable for the 
debts of her husband or those of the person through whom it was 
obtained. The insurance is her separate estate so long as it re- 
mains payable to her. This, however, does not prevent the in- 
sertion of a condition in the contract by which her right to the 
insurance may be defeated. * * *” 

In the later cases of Wirgman vs. Miller (98 Ky., 620); Bald- 
win vs. Haydon (24 Ky. Law Rep., 900); Wrathor vs. Stacy (26 
Ky. Law Rep., 683), the rule announced in Hopkins vs. Hop- 
kins, etc., supra, was approved and followed by the court. 5So, 
by the foregoing authorities, it seems to be well settled in this 
state that where it is provided in a policy of insurance that the 
insured may change the beneficiary, his right to do so cannot be 
questioned, and the fact that such right is conferred by the policy 
prevents it from vesting absolutely in the first or a subsequent 
beneficiary. This being true, the several decisions of this court 
so holding, constitute a rule of property which, under the doc- 
trine of stare decisis, should be adhered to in this case. It there- 
fore follows that the insured, James C. Twyman, had the right 
without the consent of his wife and sons to dispose of the policy 
in question; that is, “at any time to assign it, or before assign- 
ment change the beneficiaries therein, or make any other 
change”, with the consent of the insurance company. For, 
though payable to the wife and children at his death, the reserva- 
tion in the policy of this right to him prevented it from becom- 
ing a policy for their use or benefit, so long as he might continue 
to live, and be capable of exercising such right. The right of the 
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wife and children as beneficiaries was therefore contingent and 
subject to the right of the insured to dispose of the policy as he 
saw fit: Mente vs. Townsend, 68 Ark., 391; Marsh vs. Sup. 
Council, ete., 149 Mass.; 512; Sabin vs. Phinney, 134 N. Y., 423; 
Swift vs. Swift, 96 Ill., 309; Splawn vs. Chew, 60 Tex., 532; 
Nally vs. Nally, 74 Ga., 669; Hopkins vs. N. W. Life Assur. Co., 
@ C. C. A, 4. 

From what has already been said it is hardly necessary to add 
that we think appellee James C. Twyman had the legal right to 
borrow money of the appellant insurance company and to assign 
to it the policy he held upon his life as collateral security for the 
payment of the note evidencing the loan, as was done by him, 
but we are of opinion, notwithstanding his failure to pay the note 
at its maturity, appellant had not the arbitrary right to forfeit or 
cancel the policy at its own option, and certainly not upon such 
an inequitable basis as would deprive the insured of any part of 
the cash surrender value of the policy in liquidating his debt, if 
it had such value over and above the debt. Such forfeitures have 
been condemned by this court. In N. Y. Life Ins. Co. vs. Curry 
& Bro. (115 Ky., 100) the authorities on the subject were re- 
viewed by this court. The facts of that case were that one George 
Anderson, who was the owner of a paid-up life policy of insur- 
ance upon his life for $630, in the New York Life Insurance 
Company, payable to his estate, borrowed of that company $130, 
and assigned his policy as collateral security for its payment, 
upon the condition that in case of default in any payment of in- 
terest on the loan, the company might declare the debt due, can- 
cel the policy, and apply its cash surrender value to the payment 
of the insured’s note and interest. In discussing this provision 
of the contract between the parties, this court in an opinion by 
Judge O’Rear said: “That is pure and simple a provision for 
the forfeiture of the policy upon such terms as the payee of the 
note may require and at its option. The difference between this 
and the ordinary unqualified forfeiture lies alone in the extent of 
the forfeiture. It operates as an enforced conversion without 
further notice to or consent of the borrower of his collateral if 
he promptly fails to pay interest on the debt. The contract of 
insurance between appellant and Anderson had been fully ex- 
ecuted so far as Anderson was concerned. He had paid all that 
he was required to pay to be entitled to receive from appellant 
the full sum stipulated to be paid,($630) at his death. The $130 
was borrowed from appellant since that completion of the con- 
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tract. The courts have uniformly held in favor of the insurer 
that agreements for the forfeiture of the policy when premiums 
were not paid when due are valid and their enforcement upheld. 
This is said to be because on the prompt payment of the premium 
depends the mutuality of the contract and the ability of the in- 
surance company to meet its obligations. But both the reason 
and the rule are restricted to the matter of premiums alone. 
Forfeitures are disfavored in law. When they are merely penal- 
ties for the non-payment of borrowed money they are not al- 
lowed. They lead to, and themselves are, unconscionable op- 
pressions of the unfortunate.” After quoting with approval the 
cases of St. Louis Mut. Life Ins. Co. vs. Crigsby (10 Bush., 310); 
Montgomery vs. Phoenix Ins. Co. (14 Bush., 51); Northwestern 
Ins. Co. vs. Fort’s Adm’r (82 Ky., 269); Mut. Life Ins. Co. vs. 
Jarboe (102 Ky., 80); Manhattan Life Ins. Co. vs. Patterson (109 
Ky., 624), and holding that they are in line with the case supra, 
the opinion concludes as follows: “In the case at bar there is 
no perceivable reason why the insurance company lending the 
. money is, or can be, in a different position from any other lender 
of money had the policy been assigned to the latter as collateral, 
and a default in payment of the interest had occurred. If it loans 
money on its policies held by its policyholders, its rights as 
lender are exactly what they would be if, instead of the policies, 
the borrower pledged stocks, bonds, or policies in other compa- 
nies, or gave a chattel or real estate mortgage to secure the loan. 
There is nothing in appellant’s business or charter rights, so far 
as we are advised, which entitles it to privileges when loaning 
its money not enjoyed generally by banks, trust companies, and 
other corporations or individuals. We are of opinion that the 
provision in the loan agreement for a surrender or forfeiture of 
the policy upon the non-payment of the interest upon the loan is 
void.” 

Applying this principle to the case at bar, the question natur- 
ally presents itself, what remedy has the insurance company in a 
case like this? It cannot sell the policy in satisfaction of the 
debt, or by suit obtain a decree for its sale, for such sales of in- 
surance policies are forbidden by law. It would manifestly be 
unjust to require it to remain out of the use of the money due 
it from the borrower until the death of the latter with the view 
of then deducting it from the proceeds of the policy, for he might 
live until the debt would exceed in amount the proceeds of the 
policy. Originally, the sole purpose of life insurance was to 
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afford indemnity or protection to the family of the insured 
against poverty and want in case of the loss by death of his 
services, and for this object alone life insurance companies were 
primarily created and organized. But under the developing 
processes of industrial life and commercial expansion the object 
of life insurance has been extended, so as to allow those who 
hold policies to pledge or assign them, under proper restrictions, 
as security for loans to be employed in business adventures and 
commercial pursuits. Whether such extension of the use of life 
insurance is a departure from the philanthropic sentiment that 
gave it birth, is not for us to say; it is sufficient to know that it is 
recognized by the courts, and consequently to be respected and 
upheld within proper and legal bounds. Having this in mind, 
and at the same time the advantage possessed by the insurance 
company over the borrower whose policy is pledged to it as 
security for a loan, it should be the care of the courts in settling a 
controversy between the company and borrower, such as is here 
presented, to see to it that the insurance company shall not be 
aided in enforcing an unconscionable bargain exacted of the bor- 
rower by reason of his necessities. It should be put upon the 
same plane with other money lenders in making loans to its 
policyholders, and the borrower compelled to pay what he may 
justly owe it, as he would to any other creditor. When the ap- 
pellee James C. Twyman failed to pay the note due appellant, 
and accrued interest, according to the terms of the contract, the 
latter, instead of treating such failure as a forfeiture of the as- 
signed policy, and without his consent, arbitrarily fixing its cash 
surrender value, should, like any other creditor holding a debt 
secured by lien, have resorted to a court of equity for the en- 
forcement of its rights. Though, in an action for such a purpose 
a decree for the sale of the policy, as other collateral or mort- 
gaged property may be sold, would not be allowed, for the sale 
of a policy of insurance in that way, as already said, is forbidden 
by law, the court could decree its cancellation upon allowing to 
the insured its full cash surrender value, less appellant’s debt. 
We are of opinion that an equitable basis for ascertaining the 
net or surrender value of the policy in controversy is provided 
by section 653, Ky. St., 1903, and if upon the return of the case 
to the Circuit Court, appellees by answer insist that the cash sur- 
render value of the policy, in view of its immediate cancellation, 
is greater than the sum at which it was fixed by appellant, it will 
be the duty of the court to ascertain such value as provided by 
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section 653 of the statutes supra, and if its value as thus ascer- 
tained shall be found to exceed the amount of the note, princi- 
pal and interest due appellant from the insured, the sum left after 
deducting the amount of such indebtedness, he will be entitled 
to receive, in money, or, if he so elects, in paid-up insurance of 
like tenor as the old policy, the amount of the new policy to bear 
the same ratio to the amount of the old policy as the sum so left 
bears to the total net value of the old policy. If, however, the 
insured does not elect to take the paid-up insurance, but accepts 
in money what, if anything, is found to be due him, the court 
should decree the cancellation of the policy. If in adjusting the 
rights of the parties, as above directed, it shall be found that the 
value of the policy is not greater than the debt of the insured, the 
policy should still be cancelled. 

For the reasons indicated, the judgment is reversed, and cause 
remanded with directions to the lower court to overrule the de- 
murrer to the petition, and for further proceedings consistent 
with the opinion. 

Paynter, J., dissents. Cantrill, J., not sitting. 








Brooks vs. Conservative Life Ins. Co. 







SUPREME COURT OF IOWA. 


BROOKS 
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CONSERVATIVE LIFE INS. CO.* 







The certificate of a benevolent society provided that if the member failed 4 
to pay the assessments and dues within thirty days after they were i 
due he should be suspended and his certificate should be void and all ; 
rights under it forfeited, but that he might be reinstated on payment A 
of back dues and the furnishing of a health certificate. Afterward a 
contract of reinsurance was entered into with a life company which 
required quarterly payment of premium, instead of monthly assess- 
ments, as before, but without a provision for forfeiture in case of non- 











payment. 
Held, That the forfeiture provision in the original certificate was not self- ; 
executing, but required affirmative action on the part of the society ‘i 





involving notice and opportunity for reinstatement, 
Held, That a mere notice from the reinsurer of a quarterly payment com- 
ing due, and of forfeiture in case of non-payment, would not work a 
forfeiture without some aftirmative aetion by the company. 












Appeal from District Court, Page County. Action on a cer- 
tificate of insurance on the life of Sumner A. Brooks in favor of : 
the plaintiff, his widow, in the sum of $1,500. The defense was Er 
that the contract had been forfeited by non-payment of premiums. 
On a trial to the court without a jury, judgment was rendered 

for plaintiff in the sum of $1,148.91, from which defendant ap- 

peals. 














ALLEN & LINGENFELTER and Gro. R. SANDERSON, for Af- 
pellant. 
W. P. Fercuson, for Appellee. 











McCrarn, C. J. 

In February, 1886, Sumner A. Brooks became a member of 
the Southwestern Mutual Benefit Association and received a cer- 
tificate of membership providing for the payment on his death 
of $1,500 to his widow, the plaintiff in this action. The associa- 
tion was a mutual one, and the certificate provided for the pay- 
ment of assessments by the member, not exceeding twelve each 
year, and semi-annual dues, and that the member, failing to pay 
assessments and dues within thirty days after the date when due, 
“shall be suspended, and his certificate become null and void, 
teat 
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and all rights and benefits, which may have accrued to the insured 
or his beneficiary, shall be forfeited to the association”, and, fur- 
ther, that “a member who has been suspended for non-payment 
of his dues and assessments may be reinstated”, on payment of 
back dues and furnishing a certificate of good health. The cer- 
tificate also provided for printed or written notices to the mem- 
ber. Subsequently the Southwestern Mutual Benefit Associa- 
tion was consolidated with the Southwestern Mutual Life Asso- 
ciation, but without any change or modification of the certificates 
of membership held by the members of the former association, 
and afterward in 1900, the Southwestern Mutual Life Associa- 
tion undertook to reorganize under the stipulated premium plan, 
but being unable to comply with the requirements of law in that 
respect, it entered into a contract of reinsurance in February, 
Ig01, with the defendant in this action, an old-line insurance 
company, whereby the defendant company assumed and agreed 
to pay all claims for death losses on valid policies of the other 
company then outstanding, it being agreed that the defendant 
company assumed such liability, 


Subject to. any and all liens, charges, and set-offs, and subject 
to all the stipulations, conditions, warranties, clauses, defenses, 
and equities, which existed in favor of the Southwestern Mu- 
tual Life Association, and which would have or might have 
availed said (association) if this reinsurance had not been made 
and whether arising out of or based on the articles, by-laws, 
applications, policies, or contract of the said (association) or 
in any other manner. 


It is further stipulated that the defendant company “does 
hereby insure all the insurance of said first party (the Mutual 
Life Association), now in force or effect”, etc. In March, 1901, 
the defendant company issued to Sumner A. Brooks a certificate 
of reinsurance in which, after reciting the transfer and reinsur- 
ance of the business of the Southwestern Mutual Life Associa- 
tion, it is stipulated that the retention of such certificate of tem- 
porary reinsurance by the certificate holder shall be construed to 
be an acceptance of the conditions contained in such reinsurance 
certificate and the obligation thereby assumed by the defendant 
company, and unless another option is agreed upon it shall be 
construed to operate as notice to said company that the cer- 
tificate holder named therein accepts the reinsurance provided 
for in said contract upon the reserve lien plan as provided for 
therein. It is also provided in the certificate of reinsurance that 
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The cash premium payment shall remain the same as that paid 
to the Southwestern Mutual Life Association, and shall be 
paid in the same manner as heretofore, 

And that 

If no other option is chosen, as provided for in said contract 

of reinsurance and the said certificate or policy becomes pay- 

able while this temporary insurance is in force, the said (de- 

fendant) does hereby agree to pay the same provided that 

there shall be deducted from the face value of the certificate 

or policy hereby reinsured an amount equal to the amount of 
Certain loans or advances to the insured equal to the full reserve 
value of his policy, etc., 

Provided that this provision shall continue in force only until 

such time as a regular life policy of insurance in the (defend- 

ant) company is issued and delivered to the insured named 
herein. 

Plaintiff founds her action on the original certificate in the 
Southwestern Mutual Benefit Association, and the temporary cer- 
tificate of reinsurance above referred to, and alleges performance 
of the conditions of the contract of insurance except as to the 
payment of quarterly assessments and dues September I, 1902, 
and thereafter, up to the time of the death of Sumner A. Brooks,. 
June 29, 1903, and alleges that such failure did not operate to 
work a forfeiture of the contract for various reasons which will 
be sufficiently discussed hereafter. The whole controversy in 
this case turns on the question whether at the time Sumner A. 
Brooks died the contract of insurance between him and the de- 
fendant company had been terminated by the conceded failure 
on his part to pay assessments or premiums and dues. Without 
considering all the propositions argued by counsel we can satis- 
factorily dispose of the case by considering one question in- 
volved without further recital of the elaborate provisions of the 
original certificate and the certificate of reinsurance, and without 
reciting at any great length, the facts which were before the 
court by way of an agreed statement. We may concede that the 
provision in the original certificate for suspension of a member 
on account of non-payment of assessments or dues became a 
part of the contract with the defendant company under its cer- 
tificate of reinsurance, and that this contract continued in force 
up to the time of the death of the insured, notwithstanding 
stipulations in the certificate of reinsurance for the issuance of 
a policy in the defendant company which would supersede the 
certificate of reinsurance, no such policy having been in fact is- 





Insurance Law Journal. [July, 


sued. But the provision in the original certificate with refer- 
ence to suspension for non-payment which has already been 
quoted is not, as we think, self-executing, but implies that to 
effect such suspension and the consequent forfeiture of all rights 
and benefits under the certificate some affirmative action shall 
be taken by the association, and that only after proper action has 
been taken does the certificate become null and void. After sus- 
pension the member has the right to be reinstated on payment of 
back dues and assessments and the furnishing of a certificate of 
good health, and this provision evidently contemplates some act 
of suspension and notice thereof to the member after which his 
privilege to secure reinstatement may be exercised. 

Under the general rules with reference to forfeitures and con- 
struction of the contract of insurance most strongly against the 
company, we have no hesitation in reaching the conclusion that 
the provisions above quoted as to suspension imply an affirma- 
tive act on the part of the association or the duly authorized 
officers thereof. Provisions very similar have frequently been 
thus construed: Jelly vs. Muscatine, etc., Mut. Aid Soc., 120 
Iowa, 689; Northwestern Traveling Men’s Ass’n vs. Schauss 
(Ill.), 35 N. E., 747; Warwick vs. Supreme Conclave (Ga.), 32 
S. E., 951. And see 2 Bacon, Benefit Societies, § 385. No doubt 
the failure to pay assessments may be made to operate ipso facto 
as a suspension; but taking all the provisions of this certificate 
together they are not susceptible of that construction under the 
usual rules applied in such cases. The defendant association did 
on the 1st of September mail a notice to the insured that a quar- 
terly cash premium would be due September 3oth, and this no- 
tice was received by insured in due course of mail, and in this 
notice the insured was advised that unless such premium be paid 
by or before the date named his policy would become forfeited 
and void. But there was no provision in the reinsurance certifi- 
cate for a forfeiture on failure to pay a premium on the date 
when it became due, and the only provision on which defendant 
can rely as operating to work a forfeiture was the provision 
quoted above from the original certificate in the Mutual Benefit 
Association. It is true that by the contract of reinsurance the 
insured became obligated to pay quarterly installments of pre- 
mium instead of monthly assessments, but without a specific 
provision for forfeiture on account of non-payment of such quar- 
terly installments, the right of insured would not become for- 
feited without some action on the part of the defendant com- 
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pany: Nederland Life Ins. Co. vs. Meinert, 62 C. C. A., 377; 2 
Joyce, Ins., § 1098. 

The other grounds relied upon for appellee as avoiding any 
forfeiture which might otherwise have resulted from the non- 
payment of the premiums by insured, need not be considered. 
The appellant has wholly failed to make out any forfeiture, and 
is liable under its contract. 

The judgment is affirmed. 


SUPREME COURT OF OHIO. 


MANSFIELD MUT. INS. CO. ET AL. 
v8. 


CLEVELAND, C., C. & ST. L. R. CO.* 


A stipulation in a lease made by a railroad company that the lessee is to 
exonerate it from all liability for damages by fire to any property or 
structure on the demised premises, which, in the operation of the 
railroad, may be accidentally or negligently communicated to it, is 
not void as against public policy. 

Such lessee and his insurers cannot recover from the railroad company 
the amount of the loss by fire to a building and its contents owned by 
the lessee, and located partly on such premises, when, in the operation 
of the railroad, the fire was communicated to that part of the build- 
ing on the demised premises. 


Error to Circuit Court, Richland County. Action by the 
Mansfield Mutual Insurance Company and others against the 
Cleveland, Cincinnati, Chicago & St. Louis Railroad Company. 
From a judgment for defendant, plaintiff appeals. 


Statement of facts by SuMMERS, J. 


A building, belonging to the Shelby Stove Company and lo- 
cated partly on the right of way of the defendant, was partially 
destroyed by fire. It was insured for $5,000, $1,000 in each of the 
five insurance companies, plaintiffs in error. The insurance com- 
panies paid part of the loss, and each in the amount paid was 
subrogated to the right of the insured, and they and the insured 
jointly sued the defendant to recover the whole amount of the 
loss. The building was an entirety, and it is averred that the fire 
was caused by sparks from a locomotive and started in that part 
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of the building on the right of way. The defendant answered 
that the building was on land that was part of its right of way, 
and that the stove company was in possession under a lease that 
contained the following stipulation :-— 

With full knowledge of the difficulty of preventing the emis- 
sion of sparks and fire from engines and trains it is expressly 
stipulated, agreed and understood that as a part of the consid- 
eration for the execution of this agreement the licensee is to 
assume all risks of fires and the danger thereof to any prop- 
erty or structure on the demised premises and to save harm- 
less the licensor from all liability for damage by fire to any 
such property or structure which in the operation of licensor’s 
road may accidentally or negligently be communicated to any 
such property or structure, anything in any law of the state of 
Ohio to the contrary notwithstanding. 

The plaintiffs replied that only about twelve feet in width of the 
building was on the leased land and averred that three-fourths of 
the loss was in that part of the building not on defendant’s land. 
A jury was waived and the case tried to the judge, who found for 
the defendant, and on error the judgment was affirmed by the 
Circuit Court. 


LASER, Huston & MARQuIS, for Plaintiffs in Error. 
CumMMINGS, MCBRIDE & WoLFE, for Defendant in Error. 


SUMMERS, J. (after stating the facts). 
It is well settled in this state that a common carrier may not, 
by contract, exempt itself from its common-law liability for its 
own negligence; but this rule applies only to its duties as a com- 
mon carrier, and a stipulation in a lease like that in the present 
case, exempting it from liability for loss by fire occasioned by 
its negligence, is not against public policy. This has been 
held in the following very carefully considered cases: Griswold 
vs. Illinois Central Ry. Co., 90 Iowa, 265; Stephens vs. South- 
ern Pacific R. R. Co., 109 Cal., 86; Greenwich Ins. Co. vs. L. & 
N. R. R. Co., 112 Ky., 598; Hartford Fire Ins. Co. vs. Chicago, 
M. & St. P. Ry. Co., 175 U. S., 91; Richmond vs. New York, N. 
H. & H.R. R. Co. (R. 1), 58 Atl., 767. 
Section 3365-5, Rev. St., 1906, is as follows :— 
Every railroad company operating a railroad or any portion 
of a railroad wholly or partially within the state of Ohio, shall 
be liable for all loss or damage by fire originating upon the 


land belonging to such railroad company caused by operating 
such railroad. Such railroad company shall be further liable 
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for all loss or damage by fires originating on lands adjacent to 
such railroad company’s land caused in whole or in part by 
sparks from an engine passing over the line of such railroad, 
to be recovered before any court of competent jurisdiction 
within the county in which the lands on which such loss or 
damage occur are situated, and the existence of such fires upon 
such railroad company’s lands shall be prima facie evidence 
that such fire was caused by operating such railroad. 


Section 3365-6 is as follows :— 


That in all actions against any person or incorporated com- 
pany for the recovery of damages on account of any injury to 
any property, whether real or personal, occasioned by fire 
communicated by any locomotive engine, while upon or pass- 
ing along any railroad in this state, the fact that such fire was so 
communicated, shall be taken as prima facie evidence to 
charge with negligence the corporation, or person or persons 
who shall, at the time of such injury by fire, be in the use and 
occupation of such railroad, either as owners, lessees, or mort- 
gagees, and also those who shall at such time have the care 
and management of such engine; and it shall not, in any case, 
be considered as negligence on the part of the owner or occu- 
pant of the property injured, that he has used the same in the 
manner, or permitted the same to be used or remained, had 
no railroad passed through or near the property so injured, 
except in cases of injury to personal property, which shall be 
at the time upon the property occupied by such railroad. 


These sections are sections I and 2 of an act entitled 


An act to make a railroad company liable for loss or damage 
by fires in certain cases and prescribing rules of evidence in 
certain cases, 


Passed April 26, 1894 (91 Ohio Laws, p. 187). This act has not 
been before us for interpretation, but similar legislation has ex- 
isted in a number of states for many years. The occasion for 
it, and the history of it, is very fully set forth in the learned 
opinion of Mr. Justice Gray in St. Louis & San Francisco Ry. 
Co. vs. Mathews, 165 U. S., 1. At common law a man was lia- 
ble for an injury caused by a fire started upon his own premises 
by himself or his servants or guests, unless its spreading to a 
neighbor’s property was caused by a violent tempest or other 
inevitable accident. which he could not have foreseen. In the 
earlier cases in England it was accordingly held that a railway 
company was liable for property destroyed by fire kindled by 
sparks from its engines independently of negligence. But later 
it was settled in Vaughan vs. Taff Vale Ry. Co. (5 Hurl. & Nor., 


679) that the use of the engine having been authorized by an act 
VoL. XXXV.—34. 
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of Parliament, the railroad company was not liable for such loss, 
unless it was occasioned by its negligence. In this country, in 
the absence of a statute, the decisions generally are to the same 
effect. But as early as 1837, Massachusetts provided by statute 
that a railroad company should be liable for such losses, “unless 
the said corporation shall show that they have used all due cau- 
tion and diligence, and employed suitable expedients to prevent 
such injury”. In the course of his opinion, Mr. Justice Gray 
says: “In Connecticut, before any legislation toward holding 
railroad corporations liable for property burned by sparks from 
their locomotive engines, they were held not to be so liable, if 
their use of such engines was with due care and skill, and in 
conformity with their charters: Burroughs vs. Housatonic R. 
R. Co., 15 Conn., 124. The subsequent legislation upon the sub- 
ject and the reasons for it as stated by the Supreme Court of the 
state were as follows: Experience demonstrated that in all cases 
of fire set by the operation of railroads it was extremely difficult, 
and in some cases impossible, to prove negligence even when it 
existed. This led to the passage in 1840, and to the re-enactment 
in 1875, of a statute providing that, in all actions for an injury 
occasioned by fire communicated by any railway locomotive 
engine in the state, proof that such fire was so communicated 
should be prima facie evidence of negligence: St. Conn., 1840, 
c. 26; Gen. St. Conn., 1875, tit. 19, c. 11, § 29. Even then, the 
difficulty was but partially removed, for in most cases the de- 
fendant could easily produce evidence of due care, and the 
plaintiff would be ill-prepared to meet it. Therefore, in 1881, 
the Legislature took the broad, equitable ground that upon proof 
of the fact that the locomotive engine communicated fire to and 
destroyed property the company should be liable, independently 
of the question of negligence; and accordingly enacted another 
statute, in the words of the Massachusetts statute of 1840, before 
mentioned, imposing an absolute liability, qualified only by the 
insertion of the words, ‘without contributory negligence on the 
part of the person or corporation entitled to the care and posses- 
sion of the property injured’.” 

We are not called upon in the present casg to interpret these 
sections of the statute, and what has been set out respecting the 
probable purpose of such legislation has been done in order that 
it may be seen that a stipulation such as was contained in the 
lease under consideration does not contravene the public policy 
of the state as evinced by this legislation. It was not necessary 
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that the stove company in this matter should deal with the rail- 
road company by locating its building upon the railroad com- 
pany’s property. The transaction on its part with the railroad 
company was a matter of choice. The railroad company, had it 
owned the building, might have protected itself from loss by in- 
surance, and no good reason is apparent why it might not exon- 
erate itself from liability when it licensed the stove company to 
erect a building on the premises. In Griswold vs. Illinois Cen- 
tral Ry. Co., supra, it is expressly held that a similar stipulation 
does not contravene the statutes of lowa making a common car- 
rier liable for loss by fire. 

It is clear, also, that the insurance company, by the articles of 
subrogation, could not take greater rights than those of the 
assured (St. Louis, I. M. & S. Ry. Co. vs. Commercial Union 
Ins. Co., 139 U. S., 223), so that the only question remaining is 
the interpretation of this stipulation of the lease. The conten- 
tion of counsel for plaintiffs is that inasmuch as the exemption is 
not of the entire building but only of any property or structure 
on the demised premises it should be interpreted to exempt only 
so much of the building and contents as is on the right of way, 
and they put this case: Suppose there had* been two buildings, 
one on the right of way and the other on the stove company’s 
land, so close that the destruction of the one on the right of way 
by fire would almost inevitably involve the other; would the 
court then say that that stipulation in the lease exonerated the 
defendant from liability for the loss by fire of the building on the 
stove company’s land, resulting from the burning, occasioned 
by the defendant’s negligence, of the building on its right of way? 
They say, certainly not, and their conclusion may be correct. 
We find it sustained by Railroad Co. vs. Blaker, 68 Kan., 244. 
It might be sufficient answer to say that the supposed case is 
not this case and that, under the circumstances stated, it is prob- 
able the exemption would have been from any loss by fire of the 
structure and property on the right of way and by fire communi- 
cated from such fire. 

The interpretation contended for is too narrow and is unrea- 
sonable. The lease undoubtedly is on a form prepared for cases 
in which it was contemplated the insured structure would be en- 
tirely on the leased premises. The building was an entirety. 
The setting fire to that part of it on the right of way was the 
proximate cause of the entire loss. When that part of it was set 
on fire the probable consequence was that the entire structure 
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would be a loss and to admit that the parties contemplated that 
the lessee might make the lessor liable for a big loss by erecting 
a building on the adjacent lands with a corner of it on the right 
of way, when the lessor stipulated for an exemption, would be 
to convict the defendant of the wisdom of an ostrich which 
imagines its whole body is hid when it sticks its head in the sand. 

Judgment affirmed. 

Shauck, C. J., and Price, Crew, Spear, and Davis, JJ., concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


HOLDEN 
v8, 


PRUDENTIAL LIFE INS. CO. OF AMERICA.* 


A statute which provides that every policy containing a reference to an 
application must have a copy of the same attached, and unless so 
attached the application is not to be considered a part of the policy 
nor be admissible in evidence, does not prevent the use of an applica- 
tion in evidence to prove fraud, where it has not been referred to in 
the policy. 

A medical witness had, previous to the issue of the policy, examined the 
insured for another company, and at the time had written out 
his statements in the application then made, but testified that he had 
no recollection of the circumstances, and seeing the application did not 
refresh his memory. though he then knew that the statements were 
true when made by him. 

Held, That the statement was inadmissible, but he was entitled to use it 
to aid his testimony. 


Exceptions from Superior Court, Suffolk County. Action by 
Hannah Holden, administratrix of the estate of John J. Holden, 
deceased, against the Prudential Insurance Company of America. 
From a judgment for plaintiff, defendant brings exceptions. 


DANIEL V. McIsaac, for Plaintiff. 
CHARLES T. COTTRELL, for Defendant. 


KNOWLTON, C. J. 
The plaintiff brought suit upon a policy of life insurance, is- 
sued to her intestate, and the defendant answered that the policy 
was procured by fraud practiced upon the company in regard to 
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the risk. It is elementary law that this, if proved, would be a 
good defense. Proof might be made by showing material false 
and fraudulent representations, whether oral or in writing, and 
reliance upon them as an inducement to the issuing of the policy. 
The defendant offered in evidence a written application of the 
plaintiff's intestate for insurance, containing representations al- 
leged to be fraudulent. There is no doubt of its competency on 
this issue, unless the statute prevents the use of it. The statute 
relied on by the plaintiff is as follows :— 

Every policy which contains a reference to the application 
of the insured, either as a part of the policy or as having any 
bearing thereon, must have, attached thereto, a correct copy 
of the application, and unless so attached the same shall not 
be considered a part of the policy or received in evidence. 
Each application for such policy shall have printed upon it, in 
large, bold-faced type, the following words: “Under the laws 
of Massachusetts, each applicant for a policy of insurance, to 
be issued hereunder, is entitled to be furnished with a copy of 
this application, attached to any policy issued thereon”.— 
[ Rev. Laws, c. 118, § 73. 


The application referred to in this statute is an application in 
writing. The policy in this case has no reference to any applica- 
tion of the insured, either oral or written. The policy and this 
application are therefore not within the terms of the statute. 
The object of the statute is to prevent companies from holding 
insured persons bound by a contract in writing of which they 
have no copy. While the language of the statute is broad enough 
to prevent the use of an application to prove fraud, when the 
policy refers to an application and it is not attached to the policy, 
there is no reason for extending the statute by construction, so 
as to make it prevent the proof of fraud by an application, when 
the policy contains no reference to an application. It is not the 
policy of the law to create unnecessary obstacles to the proof 
of fraud. It has recently been decided that a provision in a policy 
of insurance, making it incontestable for fraud from its inception, 
is void as against public policy: Reagan vs. Union Mutual Life 
Ins. Co. (Mass.), 76 N. E., 217. We are of opinion that this 
statute does not prevent the proof of fraud by the introduction 
of an application in writing, in cases where no application is re- 
ferred to in the policy. 

The defendant called a medical witness, who had examined the 
insured for another company a long time before this policy was 
issued, and had written out his statements at the time of the ex- 
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amination. The witness testified that he had no recollection of 
the circumstances of the examination, and that seeing and ex- 
amining the application then made did not refresh his memory in 
any way, although he could state that he then knew that the 
statements written in the application were true when made by 
him. The writing containing the statements was excluded, and 
the witness was not permitted to use it to refresh his memory. 
The writing was plainly inadmissible; but what the witness said 
of it was enough to justify him in using it to aid him in testifying, 
With the aid of the paper he could testify with absolute certainty 
what statements were made by the assured at the examination. 
After the lapse of time, an attorney at law who makes and wit- 
nesses many legal instruments might be unable to remember any 
of the circumstances of witnessing one of these while the paper, 
in connection with processes of memory as to his rules and prac- 
tices in witnessing instruments, would make him know that he 
saw the paper executed, or heard the signer of it acknowledge 
the genuineness of the signature. The tendency of recent deci- 
sions has been to enlarge the use of entries in writing, made by 
a witness, as a memorandum, to aid him in testifying. It has 
often been said that a witness can use them only to refresh his 


memory, and that unless they serve him in that way they are not 
competent. In a broad sense this may be true, for it may be 


that one’s recollection is refreshed when he remembers his meth- 
ods and practices in regard to making writings, and from that 
knowledge and recollection is able to say that the facts are as 
stated by him in a writing made long before. In this case the 
witness may not have been quite accurate in saying that the 
paper did not refresh his recollection in any way, while he was 
doubtless correct in the sense that it did not bring back to his 
recollection the circumstances of the particular occasion. We 
are of opinion that he should have been permitted to testify of 
the matters stated in the writing, using it as an aid to his 
memory: Mayberry vs. Holbrook, 182 Mass., 463, 65 N. E., 
849; Costello vs. Crowell, 133 Mass., 352; Cobb vs. Boston, 109 
Mass., 438, 444; Morrison vs. Chapin, 97 Mass., 72. 

The exclusion of the question to the witness Evans, on cross- 
examination, was within the discretion of the court. 

Exceptions sustained. 





Wallace vs. Mut. Ben. Life Ins. Co. et al. 


SUPREME COURT OF MINNESOTA. 


WALLACE 
v8. 
MUTUAL BEN. LIFE INS. CO. ET At.* 


A. effected a “twenty-year endowment” policy of insurance upon his life, 
payable in the event of his death within twenty years to B., his wife, 
but, if he lived, to himself at the end of twenty years. If B. died before 
the death of A., within the twenty years, the policy was payable to the 
personal representatives of A. 

During the pendency of divorce proceedings the parties signed a contract 
by which A. agreed that, if a divorce was granted to B., the court 
might award her certain specified property as alimony, and B. agreed 
to relinquish to the defendant all claim to any of defendant’s property 
arising out of the relation of husband and wife. 

The divorce was granted, and in an action by A. to compel B. to relin- 
quish her interest in the insurance policy, held:— 

(a) That B. acquired a vested interest in the policy, which was not di- 
vested by the decree of divorce. 

(b) That her interest in the policy is her separate property, and not 
affected by the contract. 


Appeal from District Court, Hennepin County. Action by 
Monroe E. Wallace against the Mutual Benefit Life Insurance 


Company and others. Verdict for defendants. From an order 
denying a new trial, plaintiff appeals. 


R. L. Penny, for Appellant. 
Joun R. VAN Derurp and Hatt & KOLLiner, for Respond- 
ents, 


Euuiort, J. 

Appeal by plaintiff from an order denying a motion for new 
trial. The appellant and respondent were married November 
26, 1891, and continued to be husband and wife until the 18th day 
of June, 1904. On December 29, 1891, the Mutual Benefit Life 
Insurance Company, issued and delivered to the appellant, Mon- 
toe E. Wallace, a “twenty-year endowment” policy of insurance 
on his life for the sum of $3,000. By the terms of this policy the 
amount of the insurance was to be paid to Monroe E. Wallace 
if he paid the premiums and lived until December 29, 1911. If 
he died before the expiration of the twenty years, the amount 
was to be paid to his wife, Emma G. Wallace, if then living. If 
she died before the insured and before the expiration of the twenty 
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years, the money was to be paid to the personal representatives 
of the insured. The premiums were paid by the insured and the 
policy is still in force. 

In the spring of 1904 Emma G. Wallace commenced an action 
for divorce from her husband, and a decree dissolving the bonds 
of matrimony between the parties was duly entered on the 18th 
day of June, 1904. Prior to the granting of the divorce the 
parties to the action entered into a certain written contract by 
which they assumed to dispose of their property relations. This 
contract recites that 


Whereas, an action.for divorce is pending in said court be- 
tween said parties, said action being based upon the ground 
of desertion by defendant of plaintiff and said parties are de- 
sirous of agreeing upon the amount of permanent alimony 
which said court may award to plaintiff, if, from the facts 
proven in said cause, said court finds that plaintiff has grounds 
for divorce in said action. 


After determining the amount of money and the particular 
real estate which the defendant should convey to his wife, the 
contract continues :— 


And upon the conveyance of said real estate by defendant to 
plaintiff, the payment of said moneys and the execution and 
delivery of said notes, the same shall be in full of all and 
singular plaintiff's permanent alimony herein, and in full for 
all defendant’s obligations to plaintiff from any and every 
cause arising; and upon the full performance by defendant of 
his part of this agreement, plaintiff will and does hereby fully 
and forever release, exonerate and relinquish to defendant and 
his heirs and assigns any and all claims, demands, rights and 
interest whatsoever which she has now or has had in and to 
any of defendant’s property, estate, rights and credits, arising 
from the relation of husband and wife heretofore existing be- 
tween said parties, and that plaintiff will, when requested to 
do so, sign any deed, satisfaction of mortgage, or other paper 
writing whatsoever releasing and relinquishing her rights to or 
interest in any property or assets of defendant in any manner 
now existing. 


The divorce was granted, and the decree provided for the pay- 
ment of alimony to the wife in accordance with the terms of 
this stipulation between the parties. It does not appear whether 
the contract was before the court, or whether, as is common in 
such cases, the court merely accepted the suggestion of the 
parties that such a distribution of the property would be satisfac- 
tory. It is apparent, however, that the court made no effort to 
enforce the provisions of the contract. 





1906. ] Wallace vs. Mut. Ben. Life Ins. Co. et al. 537 


The present action was brought by the defendant in the di- 
vorce suit for the purpose of obtaining a decree directing his 
former wife, Emma G. Wallace, to sign the proper papers releas- 
ing to the plaintiff her interest in the insurance policy in ques- 
tion. The trial court found in favor of the defendant, and placed 
its decision upon two grounds: (1) That the contract in ques- 
tion is void, and (2) that, even if the contract is valid, the interest 
in the policy in question is not within the purview of the contract 
and not within the contemplation of the parties. It is not neces- 
sary to determine the validity of this contract, as we agree with 
the trial court that the interest of the wife in the insurance 
policy is not within the purview of the contract, even if it is valid. 

As soon as the policy was issued Mrs. Wallace acquired a 
vested interest therein, of which she could not be deprived with- 
out her consent, except under the terms of the contract with the 
insurance company. No right to change the beneficiary was re- 
served. Her interest in the policy was her individual property, 
subject to be divested only by her death, the lapse of time, or 
by the failure of the insured to pay the premiums. She could 
keep the policy alive by paying the premiums, if the insured did 
not do so. It was contingent upon these events, but it was free 
from the control of her husband. He had no interest in her 
property in this policy, contingent or otherwise. Her interest 
was free from any claim on the part of the insured or his creditors. 
He could deprive her of her interest absolutely in but one way, 
by living more than twenty years. We are unable to see how 
the plaintiff's interest in the policy was primarily or superior to 
that of the husband. Both interests were contingent, but they 
were entirely separate and distinct, the one from the other. The 
wife’s interest was not affected by the decree of court which dis- 
solved the marriage contract between the parties. It remains 
her separate property, after the divorce as before. The decree 
made no disposition of her property. It merely awarded her a 
portion of what belonged to her husband and in which she then 
had an inchoate interest. She was awarded alimony out of the 
estate of her husband. By the contract the wife agreed to re- 
linquish her interest in “all claims, demands, rights and interest 
whatsoever which she now has or ever has had in and to any of 
the defendant’s property arising from the relation of husband 
and wife”, and agreed to sign all papers necessary to effect this 
result. This language refers to his property, not to her property. 
She does not thereby agree to release to him any interest in any 
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property which she owns in her own right. The contract no more 
refers to her interest in this insurance policy than, for illustra- 
tion, to her interest in any government bonds registered in her 
name which her husband may during the period of coverture 
have presented to her. Neither could it properly be said to arise 
out of the relation of husband and wife. The fact that she was 
his wife at the time the policy was issued may have been, and 
undoubtedly was, the reason why she was named as beneficiary 
in the event of his death. But her property interest in the policy 
after it was issued did not in any reasonable sense arise out of 
the marriage relation. 
The order appealed from is therefore affirmed. 


LEWIS, J. 

Undoubtedly, the stipulation was the basis of the division of 
property adopted in the decree. If so, respondent cannot take 
advantage of its terms, receive the property, and then claim the 
agreement was void. While not very clear about it, I concur in 
the decision as to the legal effect of the stipulation. If it was 
the intention of the parties to cover the insurance policy by the 
reference to matters growing out of the marriage relation, the 
language was not happily chosen, and the remedy, if any, is to 
have the decree amended accordingly in the original action. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


TRAVELERS INS. CO. or Hartrorp, Conn. 
v8. 
NAX.* 


Where an accident policy required immediate notice, and no notice was 
given until 139 days after the accident and sixty-seven days after the 
death which ensued, an objection to the validity of the claim on 
other grounds where the failure of notice was made one of the 
grounds of its final rejection was not a waiver of the required 
notice. 


Held, That the failure of the insured to give such notice without any rea- 


sonable excuse appearing defeated any claims that the beneficiary 
might have had on account of his death. 


In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 
Before Acheson, Dallas and Gray, C. JJ. 


FRANK S. PRICHARD, for Plaintiff in Error. 
M. Hampton Topp, for Defendant in Error. 


Gray, C. J. 
This case comes before us on a writ of error to the Circuit 
Court of the United States for the Eastern District of Penn- 
sylvania. The action below was in assumpsit, to recover the 
amount of an accident insurance policy. By the terms of this 
policy, the company undertook to insure Leonard Nax 


In the sum of $25 per week, against loss of time not exceeding 
fifty-two consecutive weeks, resulting from bodily injuries 
effected during the term of this insurance, through external, 
violent and accidental means, which shall, independently of all 
other causes, immediately and wholly disable him from trans- 
acting any and every kind of business pertaining to his occu- 
pation above stated. Or if loss by severance at or above the 
wrist or ankle joint of one entire hand or foot results from such 
injuries alone within ninety days, will pay insured one-third 
the principal sum herein named, in lieu of said weekly indem- 
nity, and on such payment, this policy shall cease and be sur- 
rendered to said company; or in event of loss by severance at 
or above the wrist or ankle joint of two entire hands or feet, 
or one entire hand and one entire foot, or loss of entire sight 
of both eyes, solely through injuries aforesaid within ninety 
days, will pay insured the full principal sum aforesaid, pro- 
seneemneteeteen pete Seat ete eA ae a ee 


* Decision rendered, Dec, 2, 1905. Syllabus by the Court. 
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vided he survives said ninety days. Or if death results from 
such injuries alone within ninety days, will pay $5,000 to Kath- 
arine Nax, wife, if surviving; in event of her prior death, to 
the executors, administrators or assigns of insured, provided, 
among other things, that immediate written notice, with full 
particulars and full name and address of insured, is to be given 
said company at Hartford, Conn., of any accident and injury 
for which claim is made. Unless affirmative proof of death, 
loss of limb, or sight, or duration of disability, and of their being 
the proximate result of external, violent and accidental means, 
is so furnished within thirteen months from time of such acci- 
dent, all claims based thereon shall be forfeited to the com- 
pany. 

The following statements of fact, as made by the plaintiff in 
error, correctly summarize the evidence, and are sufficient for 
our present purpose: On April 11, 1902, Leonard Nax was cut- 
ting a corn, when the knife slipped and he made a slight cut in 
his toe. His wife bandaged it, but it was thought of no conse- 
quence, and he went to his office, as usual, next day, and possibly 
for several days; but eventually the foot commenced to swell, 
and the attending physician was called in, possibly a couple of 
days, possibly a week, after the accident. During his illness, 
Leonard Nax was perfectly conscious and intelligent, and able to 
talk of his affairs. He had previously been insured in the same 
company, had had an accident, and had notified the company of 
it and made settlement. His son, who was in business with him, 
and who ordinarily attended to his affairs, knew that he had an 
accident policy, and knew of the previous accident and settle- 
ment. His wife also knew that he had previously had an acci- 
dent, and that at that time he had been insured in some com- 
pany. No notice whatever of the accident was given by Leonard 
Nax, or by any one on his behalf, to the insurance company 
during the seventy-two days between the date of the accident 
and the date of the death. After his death, no examination was 
made of his papers either by his widow or by his son. He had a 
safe in his house, but this was not opened or examined, and the 
widow went away for over two months. When she came back 
to the city she opened the safe, examined the papers and found 
the accident insurance policy. This was the first knowledge she 
had of this particular policy. On August 28th, sixty-seven days 
after the death, she gave through a broker who had obtained the 
insurance, notice to the Philadelphia agents of the Travelers In- 
surance Company, that the insured met with an accident on 
April 11th, and that this had resulted in his death on June 22d. 
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There is no dispute as to the facts thus recited. There were 
other matters in evidence dealt with by the court, in submitting 
the case to the jury, but which are without pertinence to the 
point which seems to us determinative of the case, which point is 
that, on the undisputed facts of the case, the binding instructions 
to the jury, to render a verdict for the defendant, as asked for 
and refused by the court, should have been given. The assign- 
ments of error cover this point generally, as well as more spe- 
cifically on exceptions to the charge of the court. We quote the 
only language in the charge of the learned trial judge, referring 
to this matter of immediate notice of the accident, as required 
by the policy, as follows :— 


In this case the policy provides that Mrs. Nax may recover 
in certain contingencies, provided immediate written notice 
with full particulars and full name and address of the insured 
is to be given said company at Hartford, Conn., of any acci- 
dent or injury for which claim is made, and unless affirmative 
proof of death, loss of limb or sight or duration of disability, 
and of their being the proximate result of external, violent 
and accidental means, is so furnished within thirteen months 
of the time of such accident, all claims based thereon shall be 
forfeited to the company. Counsel for the insurance company, 
in a point, requested us to say that there has been such a fail- 
ure to give notice of this accident as precludes any recovery 
from the insurance company in this case. This we have de- 
clined to do, leaving it to you, under all the evidence in the case, 
which we will not discuss here. You will have the letters and 
the acts of the parties here and the circumstances and proof 
before you to aid you in determining that question, whether 
under all the evidence there has been a waiver of this require- 
ment of immediate notice and whether the notice that was 
given is and was, under the circumstances of the case, such 
immediate notice as was required by this policy, and whether 
the company waived that requirement by its course of action 
as evidenced by the facts before you. 


The only evidence relied upon, as showing a waiver of the re- 
quirement of “immediate notice”, is in the correspondence that 
ensued between the representative of Catharine Nax and the 
general agents of the defendant in Philadelphia, after August 
28th, when notice of the death of the insured, and of the accident 
from which it resulted, was for the first time given,—sixty-seven 
days after the death and 139 days after the accident. On Septem- 
ber 17th, the local agents wrote to the broker, as follows :— 

“Referring to our conversation concerning the case of Mr. 
Leonard Nax, deceased, we beg to advise you that the company, 
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after considering the evidence thus far submitted, authorize us 
to say that there does not appear to be a valid claim under the 
accident policy, no doubt for the reason as it appears to us, that 
the cutting of a corn, being voluntary on the part of the assured, 
and in a sense a surgical operation, cannot properly be consid- 
ered as external, violent and accidental.” 

Fuller proofs were thereupon furnished, and forwarded by the 
local agent to the company, and on February 20, 1902, the local 
agents wrote to the defendant in error’s broker, that the home 
office had disallowed the claim, “the principal reason being that 
death was not due solely to accidental causes, but resulted 
wholly or partly, directly or indirectly, from disease, and is not 
covered by the policy. In addition to this, there was a failure on 
the part of the beneficiary to give immediate written notice of 
the alleged accident, as required by the contract, which pre- 
vented the company from making necessary investigation at a 
time when it would have been of some benefit to them”. The 
only reference to this matter of waiver by the learned trial judge, 
is in the passage of his charge which we have above quoted, and 
exception is taken by the plaintiff in error to the inadequacy of 
the explanation given to the jury, as to so important a matter. 
No explanation is given of what might constitute a waiver, 
either generally or specifically, and we might well consider the 
charge of the court inadequate in that respect. 

But apart from this, and without reference to the provision of 
the policy, that no agent has power to waive any condition there- 
of, we think no waiver of “immediate notice” of the accident can 
be predicated upon this correspondence. In the first place, the 
general agent does not in his first letter undertake to speak for 
the company, except as to the rejection of the claim; what might 
have been the ground of this rejection is stated merely as the in- 
dividual surmise of the agent; and in the second letter, the fail- 
ure to give “immediate notice” of the accident is expressly stated 
as one of the grounds of the rejection of the claim. In the sec- 
ond place, viewing the letter of September 17th, as the appellees 
would have us, as a distinct placing by the company of the rejec- 
tion of the claim on the ground suggested by the agent, it is 
apparent that no disadvantage resulted therefrom to the plain- 
tiff below. Her situation was not changed in any respect detri- 
mental to her legal rights. She was not induced thereby to do 
or to omit doing anything which, if done or not done, would have 
put her in a more advantageous position in regard to her claim 
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against the company; in other words, there was nothing in the 
letter so viewed (which certainly was not an express waiver), to 
estop the company from taking advantage of the default of 
notice. 

The correspondence referred to, taken in connection with the 
undisputed facts of this case, has none of the essential character- 
istics of a waiver. Mere silence on the part of the insurer has. 
in this case done the plaintiff below no injury. The company 
had already been discharged by the default, by reason of the 
stipulation of the insured in that regard. Calling his attention 
to the default, without an express waiver thereof, could not give 
to the insured or to the beneficiary any right or opportunity to 
cure the same. Such default has already worked its stipulated- 
for effect, and the discharge of the company is complete. It is. 
not like silence of the insuring company with respect to a defect 
in the mere form of notice actually served, as is pointed out by 
the cases .cited below. Silence as to such defect may be the in- 
ducement to the one who gives the notice, to believe that he has 
complied with his duty, and that the notice is in proper form. 
The company promptly denied liability, and in its first letter, said 
nothing as to the default of immediate written notice of the acci- 
dent. If the notice given by the beneficiary were too late, noth- 
ing could have been done by her to remedy the defect. The 
whole contention of the defendant in error, as to waiver, is. 
founded upon the letter of September 17th, which we have be- 
fore us. There is no other testimony as to conduct on the part 
of the plaintiff in error, or facts to be submitted to the jury. The 
court should, as a matter of law, have instructed the jury that 
this letter did not constitute a waiver of the rights of the insur- 
ance company to set up the failure to give immediate notice: 
Cook vs. North British, etc., Co., 181 Mass., tor; Gould vs. 
Ins. Co., 134 Pa., 570; Travelers Ins. Co. vs. Myers, 62 Ohio 
St., 529. 

The rights involved in this litigation are contractual, and arise 
from the agreement made between Leonard Nax in his lifetime 
and the plaintiff in error. The policy issued to him, and which 
embodies this agreement, sets forth the whole contract, and its 
clear, express and unambiguous stipulations are binding upon 
the parties thereto. The request made by the defendant to the 
court below was, that the plain and unequivocal requirement of 
the contract, that “immediate written notice, with full particu- 
lars and full name and address of assured is to be given said com- 
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pany, at Hartford, Conn., of any accident and injury for which 
claim is made”, should be enforced in its favor by the court as 
matter of law, inasmuch as it was undisputed that no such notice 
was given by or on behalf of the insured for seventy-two days, 
and no sufficient explanation offered as to the cause of such fail- 
ure to give notice. During that period, the insured was alive, 
in full possession of his faculties, and capable of attending to 
business of that kind. He had voluntarily become a party to the 
contract, and thereby made himself subject to its conditions. His 
stipulation in regard to immediate notice, was a condition with 
which he must comply, in order to bring the insurers under their 
obligation. The wife’s rights, as beneficiary, flowed from his 
contract, and she has no independent contract with the company. 
A failure to comply with the condition as to notice, was a failure 
to complete the contract in favor of his wife. The obligation of 
the plaintiff in error, to pay $5,000 to the wife of the insured, 
was only upon the contingency of the death of the insured, as a 
direct result of an accident, of which immediate notice was to be 
given to the plaintiff in error, as stipulated for in the policy. It 
is of course admitted that the words “immediate notice” must 
have a common sense interpretation, and cannot be held to re- 
quire of the insured anything that is impossible or unreasonable. 
Whether the stipulation for immediate notice has been complied 
with, must depend upon the facts and circumstances of the con- 
crete case, and it is therefore not necessary here to discuss the 
hypothetical case of the insured’s dying before a reasonable time 
has elapsed after the accident, in which notice could be given, or 
where the accident resulted in instant death. We confine our 
decision to the case presented in this record, where the insured, 
with whom the contract was made, lived for seventy-two days 
after the accident, in full possession of his faculties, attended by 
his wife and grown son, who was in business with him and who 
was aware of the fact that he held the accident policy in question, 
and where no sufficient explanation of the failure to give the re- 
quired notice appears in the record. 

It is to be noted that the contract of insurance is so framed, as 
that the obligation of the company to pay in any of the conting- 
encies provided for, including the obligation to pay $5,000 to the 
wife, in case death results from such injuries, is made, by the use 
of the words “provided that”, to depend upon immediate written 
notice, containing full particulars, being given to the insuring 
company. Following the statement of this condition precedent, 
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is the quite distinct and disconnected provision, that unless af- 
firmative proof of death, etc., and of its being the proximate 
result of accident, is furnished within thirteen months from the 
time of such accident, all claims based thereon shall be forfeited 
to the company. The presentation of proofs of death within 
thirteen months, to avoid a forfeiture, has no relation to the 
immediate written notice of the accident stipulated as a condition 
precedent to any claim arising therefrom. The court below has, 
however, in its opinion delivered on the motion for a new trial, 
viewed the policy as providing “for two distinct claims there- 
under, one by the insured for a weekly indemnity, and the other 
by a named beneficiary in case of death”. It then proceeds to the 
conclusion :— 

“As no right or interest in the death benefit vested in the bene- 
ficiary until the death of the insured, it would seem that no duty 
in the way of notice was imposed on her until the death of the 
insured vested a claim in her against the insurer. Whatever, 
therefore, may have been the duty of the insured as to notice, in 
order to secure indemnity, it is clear to us the notice the death 
beneficiary was to give was not a notice of the accident, but of 
the death. Such being the case” the learned judge asks: 
“Should the court have held that the notice given by Mrs. Nax, 
the beneficiary, did not answer the requirements of the policy?” 

This, as we think, erroneous view of the contract here in suit, 
was the source of the seeming confusion as to these two provi- 
sions, in the charge of the court to the jury, and accounts for the 
refusal to give the binding instructions in favor of the defendant, 
notwithstanding the undisputed facts as to the want of immediate 
or any notice of the accident during the seventy-two days of the 
life of the insured after the accident. If the right to the death 
benefit was entirely dissociated from the accident, or from the 
immediate notice required of the same, and was in other words 
a complete and separate right vested in the widow, and quite in- 
dependent of the condition as to immediate notice stipulated for 
by the insured, the court was right in its action in the premises. 
We cannot, however, so dissociate the claim for a death benefit 
from the requirements as to immediate notice of the accident. 
As we have before stated, the policy as to this contingency reads: 


Or if death results from such injuries alone within ninety 
days, will pay $5,000 to Catharine Nax, wife, if surviving; 


* provided immediate written notice, with full particu- 


lars and full name and address of insured is to be given said 
VOL. XXXV.—35. 
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company at Hartford, Conn., of any accident and injury for 

which claim is made. 

We do not think there can be any question that, by this lan- 
guage of the contract, a reasonably immediate notice of the ac- 
cident, as stipulated for, is a condition precedent to the claim for 
the same to be paid in case of death resulting therefrom. Of 
course, as we have already said, the requirement of immediate 
notice will be construed with reference to the circumstances of 
the case, and if there were no reasonable opportunity for the 
giving of such notice prior to the death, a notice within reason- 
able time thereafter would be held to comply with the require- 
ment. Such a case, however, is entirely different from the one 
at bar, where the failure to give the required notice during the 
long period intervening between the accident and the death of 
the insured, fails to be satisfactorily explained. That such un- 
explained failure of notice should bar recovery for any of the 
consequences of an accident, which would otherwise create lia- 
bility under the policy, is neither unconscionable nor unreason- 
able. For a very small payment (in this case $38) the insurer 
contracts to make certain weekly payments to the insured, by 
way of indemnity for injuries received from accident certain pay- 
ments of specified proportions of the principal sum, in case such 
injuries consist in the loss of an eye, or a limb, respectively, and 
the whole principal sum (in this case $5,000) in case such injuries 
result in death. The proviso or condition that immediate writ- 
ten notice be given of the accident, from which these various 
and increasing liabilities flow, is not unreasonable, in view of the 
suggestion that such information is to protect the insurer from 
fraud which might otherwise be practiced upon him, or at least 
enable him to be satisfied as to the causal connection between 
the accident and the more serious consequences insured against. 

The court below, in its view of the contract, as just stated, 
relied upon the case of Western Ass'n vs. Smith, 29 C. C. A., 223. 
A careful examination of this case fails to justify this reference 
to it as an authority by the court below. The clause in the policy 
in suit in that case, provided that “in the event of any accident 
or injury for which any claim should be made under this certifi- 
cate, or in case of death resulting therefrom, immediate notice shall 
be given in writing”, etc. In the present ease, the words here 
italicized do not exist. Upon these words the whole case turned, 
as is apparent by this language of the court :— 

“If this contract had simply omitted the words ‘or in case of 
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death resulting therefrom’, and had provided that ‘in the event of 
any accident or injury for which any claim should be made under 
this certificate, notice of such accident or injury shall be given 
immediately after it happens’, there would have been no doubt 
that the beneficiary was required to notify the association of the 
accident as soon as it occurred.” 

The only remaining matter to consider is, should the question 
whether the stipulation for immediate notice had been complied 
with, have been submitted to the jury, or should peremptory in- 
structions to find for the defendant on this point have been given 
by the court? If in the trial in the court below there had been, 
as to this point, any disputed facts or doubtful inferences from 
proven facts, they should of course have been submitted to the 
determination of the jury; but where, as in this case, there are 
no disputed facts, but simply an admitted failure of the insured, 
or of any one on his behalf, to give the immediate written notice 
stipulated for in the policy, for a period of seventy-two days, 
without any satisfactory explanation of such failure, there was 
no question at all to be submitted to the jury, and the court, as a 
matter of law, should have found that the stipulation had not 
been legally complied with. This view of the situation should have 
been manifested by the court, by peremptory instructions to find 
for the defendant. 

The judgment of the court below must therefore be reversed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FiFtTH CIRCUIT. 


TALBOTT 
v8. 


METROPOLITAN LIFE INS. CO.* 


The agent was authorized to accept premiums if not more than thirty 
days overdue when the insured was apparently in health. As was 
usual, he sent the receipt for the premium to a bank for collection, 
with directions to hold for a reasonable time. The insured on the 
30th day gave the bank a draft on a third party for the premium, 
whereupon the bank stamped the receipt “Paid” and delivered it to 
the insured and entered the transaction in its books and inclosed its 
own draft for the amount in favor of the agent in a letter which 
was not, however, at the time mailed. The draft given by insured 
was returned dishonored, and upon the latter arranging to protect 
the bank, the letter was four days later mailed to the insured. The 
policy provided that no draft should amount to payment until col- 
lected. The insured was killed on the day that the letter was sent. 

Held, That whether the bank merely accepted the draft as agent for the 
company or discounted it and advanced the money, thus paying the 
premium was for the jury, and direction of verdict for the company 
was error. 


In Error to the Circuit Court of the United States for the 
Northern District of Téxas. 
Before Pardee, McCormick and Shelby, C. JJ. 


WENDEL SPENCE (Wright & Wynn, on the brief), for Plain- 
tiff in Error. 

MA0vRICE E. LocKE and EvuGENE P. Locke, for Defendant in 
Error. 


SHELBY, C. J. 

This is an action brought by Camilla B. Talbott, a citizen of 
the state of Texas, as the administratrix of William S. Talbott, 
deceased, against the Metropolitan Life Insurance Company, a 
corporation incorporated under the laws of the state of New 
York, to recover $10,000, the amount of an insurance policy 
issued by the company on the life of the plaintiff's intestate, in 
favor of his estate. The suit was brought in the District Court 
of Tom Green County, Tex., and was removed to the Circuit 
Court for the Northern District of Texas. One of the defenses 
interposed by the defendant company was that the policy was 
% Decision rendered, Jan. 16, 1906. 
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forfeited and made void because the insured failed to pay the 
premium which became due on the policy on the 24th day of 
September, 1903. The case was tried, evidence being received 
on this and other issues, and the court directed the jury to re- 
turn a verdict for the defendant. The plaintiff excepted to this 
action of the court, and, verdict and judgment having been en- 
tered for the defendant, the plaintiff brought the case here on 
writ of error. 

The policy is dated September 24, 1900. It called for a first 
premium, and annual premiums thereafter, of $228.50, payable 
on September 24th of each year. The first payment was made 
at the date of the policy, and the premiums were paid to the sat- 
isfaction of the company for the next two years. There is no 
dispute as to the first three premiums. L. O. Robertson was the 
company’s general agent and the manager of its business in 
Texas, with authority, and charged with the duty, to collect pre- 
miums from policyholders. The company furnished him with 
premium receipts issued by the company, which he counter- 
signed and sent out from Dallas, Tex., to banks in the neighbor- 
hood of the policyholders. On August 29, 1903, he sent the re- 
ceipt for the premium on Talbott’s policy, which was due. on 
September 24th of that year, to the San Angelo National Bank 
at San Angelo, Tex., with a letter stating that it “may be held 
reasonable time if requested”. Talbott was notified that the pre- 
mium receipt was at the bank and that the premium was due on 
September 24th. There is no evidence tending to show that he 
made any payment or settlement of the premium in question be- 
fore October 24th, and the case depends mainly on the evidence 
as to what occurred on that day. 

The policy contained a provision causing a forfeiture of the 
same upon the policyholder’s failure to pay the annual premium 
when due, and also provisions limiting the authority of agents 
as to the extension of time for the payment of premiums. These 
provisions being for the benefit of the company, the company 
could waive them if it chose to do so: Ins. Co. vs. Norton, 96 
U.S., 234. It is contended by the plaintiff in error that the com- 
pany did waive these provisions, and that its agent, Robertson, 
had authority to extend the time for paying the premium from 
September 24th to October 24th in such way as to bind the com- 
pany to accept the premium when tendered between those dates, 
and that the agent did so extend the time. The defendant in er- 
tor denies that the agent had such authority, but claims that, if 
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he had such authority, it is not shown by the evidence that he 
exercised it. The case presented to us by the record does not 
necessarily turn on the solution of these questions. We deem it, 
therefore, unnecessary to state and comment on the documentary 
or other evidence bearing solely on those two questions. 

It is conceded by the company, and the evidence clearly shows, 
that Robertson, its agent, had authority to accept an overdue 
premium within thirty days after maturity, provided he had no 
reason to doubt that the policyholder was still insurable. The 
learned counsel for the insurance company say :— 

“(1) Waiver of the forfeiture consequent upon default in the 
payment of a premium by accepting payment after maturity from 
a policyholder supposed to be in good health, and (2) alteration of 
the contract by changing the due date of the premium in advance, 
so as to make the insurer liable upon the occurrence of death 
within the period of the extension, or compel it to accept the 
money, if tendered, and continue the insurance in force regard- 
less of changed conditions, are two very different things; and 
authority to do the first does by no means include authority to 
do the second. Mr. Robertson was authorized by the company 
to do the first of these two things, but not the second.” 

If it be conceded, therefore, that he had no right to make a 
contract binding on the company to extend the time of payment 
after it was due so as to keep the policy valid, he did, neverthe- 
less, have authority, if he had no reason to doubt that the policy- 
holder was still insurable, to receive the premium within thirty 
days after it became due and deliver the receipt of the company 
renewing and continuing the policy in force. This authority 
Robertson could exercise, and did in some instances exercise, 
by making the collections of past due premiums and delivering 
the receipts therefor through the agency of banks convenient to 
the policyholders. The premium in question became due, as we 
have stated, on September 24, 1903. The period in which Rob- 
ertson was authorized to receive the premium, on the condition 
that the insured was in good health, or that he (Robertson) had 
no reason to doubt that the policyholder was still insurable, ex- 
tended to and included October 24, 1903, a period of thirty days. 
after the premium became due. Robertson sent the receipt for 
the premium, duly signed by the proper officers of the company 
and countersigned by him, to the San Angelo National Bank, 
with authority to collect the premium and deliver the receipt to 
Talbott, the insured. He sent Talbott several notices to call at 
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the bank and pay the premium. The last one, sent October 17, 
1903, stated that :— 

The annual premium of $228.50 on policy No. 191,065 was 
due and payable on the 24th day of Sept. Recpt. at San An- 
gelo Nat. Bank yet. Your thirty days’ grace will be gone on 
Oct. 24th. Better look after it. 


Under these circumstances, we think it cannot be questioned 
that, if Talbott, before or on October 24, 1903, paid in money to 
the San Angelo National Bank the amount of the premium on 
the policy and received the premium receipt, the policy was 
renewed until September 24, 1904. This is true, whether Rob- 
ertson had authority to extend the policy or not, and whether he 
made an agreement for thirty days’ extension or not, because he 
did have authority within the thirty days after the maturity of 
the policy to receive the premium and deliver the receipt. ~He 
could, of course, do this through the bank, or other collection 
agency. 

This brings us to the main question of fact in the case: Did 
Talbott pay the premium to the bank? Was the evidence such 
as to make that a question for the jury? Or to present the ques- 
tion as presented by the record was the evidence such as to jus- 
tify the trial court in holding as matter of law that the premium 
was not paid, and in directing a verdict for the defendant? This 
question must be considered in the light of all the evidence bear- 
ing on it. But the evidence showing the transaction between 
Talbott and the bank must be briefly stated. 

On October 24, 1903, Talbott called at the San Angelo Na- 
tional Bank and saw A. B. Sherwood, the teller of the bank, who 
had charge of the bank’s collections. He exhibited the notice 
from Robertson and asked Sherwood to calculate the interest 
then due on the premium. When Sherwood did this and stated 
the amount, Talbott wrote out and gave to Sherwood a draft on 
the Flato Commission Company at Ft. Worth, Tex., of which 
concern Talbott was the representative at San Angelo. The 
draft was for the amount of the premium with the interest then 
accrued, and was payable at sight to the order of the San Angelo 
National Bank for the sum of $229.64, and was addressed to the 
Flato Commission Company, Ft. Worth, Tex. Sherwood re- 
ceived this draft and stamped the premium receipt “Paid” and 
placed it with Talbott’s insurance policy in a box at the bank 
used by Talbott for keeping his private papers. The collection 
of the premium was at once entered on the bank’s books, and the 
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transaction passed through the bank’s books on that date show- 
ing the collection for the company. A draft was then drawn by 
the bank, in favor of L. O. Robertson, state manager, for the 
amount of the collection, less the bank’s charge for the service; 
the draft being signed by R. A. Hall, cashier, and addressed to 
the City National Bank, Dallas, Tex. <A letter was also then 
written, addressed to L. O. Robertson, state agent, Dallas, Tex., 
showing the collection of principal and interest, and the draft and 
letter were placed in an envelope duly addressed to L. O. Rob- 
ertson, state agent, Dallas, Tex., and stamped, and the same 
was placed by the remittance clerk with the bank’s mail to be 
forwarded in due course of mail on that day. At a later time dur- 
ing the day, the teller of the bank withdrew this letter from the 
bank’s mail, and it was not then deposited in the postoffice. The 
draft on the Flato Commission Company drawn by Talbott went 
forward in due course to Ft. Worth and was presented to the 
Flato Commission Company, but was dishonored and the San 
Angelo National Bank was notified by telegram of that fact on 
October 27th. Sherwood, the teller, and also Hall, the cashier, of 
the bank, then at once saw Talbott and informed him that his 
draft had been refused payment. Talbott expressed surprise, but 
stated that he would arrange the matter to the bank’s satisfac- 
tion; and it was then agreed that he and his wife should give a 
note to the bank to take up the draft. This was satisfactory to 
the bank. Talbott, being informed that the bank’s draft in favor 
of Robertson in payment of his premium had not up to that 
time been sent to Dallas, secured the promise of Hall, the 
cashier, that that draft should go forward by next mail to Dallas. 
The only mail train from San Angelo to Dallas having already 
left San Angelo at that time, it was agreed between Talbott and 
Hall, the cashier, that Talbott need not bring the note to the 
bank on that day to take up the Flato draft, but that the note 
would be brought to the bank during the next day, October 28th. 
During the forenoon of October 28th, and before the note had 
been brought to the bank, Talbott was killed. During that day, 
by agreement between Hall, the cashier and Mrs. Talbott, the 
amount. of the Flato draft was charged to her account by the 
bank. The draft issued by the San Angelo National Bank, on 
October 24, 1903, upon the City National Bank of Dallas, in 
favor of L. O. Robertson, state manager, for the premium as 
above stated, was mailed on that day and reached him at his 
office in Dallas on October 29th. Before that time Robertson 





1906. ] Talbott vs. Metropolitan Life Ins. Co. 553 


had noticed in the newspaper an account of the death of Talbott. 
He refused to accept the draft, and at once returned it to the 
San Angelo National Bank, with a letter stating that Talbott’s 
policy was void. 

In considering this evidence, it should be borne in mind that 
the bank was acting in a dual capacity. It was the agent of the 
insurance company to collect the premium. Talbott was a client 
of the bank, and it was accustomed to discount or cash drafts 
for him drawn on third parties. His insurance policy and pri- 
vate papers were deposited for safe keeping in the bank. Where 
aman goes to a bank and delivers drafts or checks, the trans- 
action may take different forms and have different effects, de- 
pending on the instructions given by the client to the bank and 
on the intention of the parties. It may be a deposit to credit, or 
a deposit for collection, or the bank may make a loan on the 
draft, or it may become the purchaser and owner of the draft: 
Zane on Banks and Banking, § 133. If the bank received Tal- 
bott’s draft for collection only, without agreement expressed or 
implied that it was received as payment, it is clear that the pre- 
mium was not paid by the draft; that is, if the understanding 
was to the effect that the draft was to be forwarded for collec- 
tion, and, if collected, the proceeds were to be applied to the 
payment of the premium, there was no payment of the premium 
on the 24th of October, for the draft was dishonored, and not. 
paid. If such is the proper inference to be drawn from the evi- 
dence, there was no payment of the premium, and the policy was 
not in force on the 28th day of October, 1903, when Talbott 
died. If, on the other hand, the transaction was such that the 
premium was paid—that the bank received and held the amount 
thereof in ®oney for the insurance company and duly delivered 
the premium receipt—the policy was in force when the insured 
died. If the teller, on receiving the draft, had handed to Tal- 
bott the amount of the draft in cash, and Talbott had handed the 
money back to the teller to pay the premium, and the teller had 
delivered to Talbott the renewal receipt, the case would have 
been plainly one of payment. If the insured and the teller so 
intended, could it not equally as well have been a payment of 
the premium without the useless manipulation of the money by 
handing it out of the cashier’s window and handing it back 
again? We think so; for, if the draft was delivered to the bank, 
not for collection, but for cash to be advanced contemporane- 
ously and sent to Robertson to pay the premium, the transac- 
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tion was in effect the same as if the money had been handed to 
Talbott and by him returned to the bank: National Bank vs, 
Burkhardt, 100 U. S., 689; Morse on Banks and Banking (3d 
Ed.), p. 915, § 572. If Talbott had gone to another bank and 
sold his draft for cash, or obtained a cash loan on it, and used 
the cash to take up the premium receipt in the San Angelo Na- 
tional Bank, the fact of payment would have been clear. If the 
real transaction was the same, and was so intended by both 
Talbott and the bank, the same results would follow, although 
only one bank was a party to the transaction. 

It was not, of course, the intention of the insurance company 
to collect, and the policyholder to pay, the premium in cash, 
and the company to issue and deliver the receipt, and yet leave 
the policyholder without insurance for some indefinite length of 
time. To attribute such an intention to the parties would be to 
charge one with an act of injustice and the other with an act of 
folly. Neither could it have been the intention of the parties 
that the premium should be collected in cash by an authorized 
agent of the company and the receipt delivered, and the effect 
of the payment and delivery of the receipt left to the subsequent 
decision of the company; it being thereby left free to ratify its 
agent’s acts if such ratification should be to the company’s in- 
terest, and to repudiate his acts if the event happened which 
_made the policy payable. 

The fact that the premium receipt was marked “Paid” and 
placed with Talbott’s private papers in,the bank, the entries on 
the bank’s books showing the collection, the making out of a 
draft to be sent to Robertson for the company, and other facts 
proved, might at least authorize the jury to infer that the bank 
cashed the draft for Talbott; the bank taking the draft as owner 
of it and holding the amount of it as the money of the insurance 
company paid by Talbott. It is true that other facts were in evi- 
dence that might lead to a different conclusion; but it would 
not be proper to discuss them now, and it is no part of our duty 
at this time to weigh the evidence further than to decide whether 
or not it justified the court in giving the peremptory instruction 
to find a verdict for the defendant. 

But it is urged that the transactions between Talbott and the 
bank did not constitute payment, because the premium receipt 
had printed on it the stipulation that it “was not binding on the 
company * * * until the premium has actually been paid in 
cash”; and “if a check or draft is given in payment or part 
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payment of this premium, this receipt shall be void and of no 
effect if said check or draft is not paid upon presentation”. To 
make these provisions of the receipt decisive of the case would 
be to avoid the question of fact presented, and to assume that the 
draft was received by the bank from Talbott as the property of 
the insurance company. The plaintiff’s contention is, in effect, 
that the bank cashed the draft, paid it in money, and placed the 
money to the credit of the insurance company, or held it as the 
money of the insurance company, the bank taking the risk of the 
acceptance and payment of the draft by the drawee or its pay- 
ment by Talbott. These provisions in the receipt would be ap- 
plicable where a check or draft, and not money, was received by 
the company; but we cannot believe them properly applicable 
if it be true that the bank advanced the cash on the draft and 
placed it to the company’s credit, or held it for the company, 
being authorized to collect the money for the company. If such 
be the facts, the company received the money in payment, not 
the draft, and the money paid Talbott for the draft was held by 
the bank for the company. The purpose of these provisions in 
the receipt is to secure the actual payment of the premium in 
money, and when that is effected by the money being paid to 
the company or to its collecting agent, the fact that the money 
was raised on a draft by its sale, or discount, or otherwise, which 
draft was not paid, is immaterial. These provisions in the re- 
ceipt only add to the probability that there was no purpose on the 
part of the bank as the collecting agent of the company to have 
the company extend any credit to Talbott on account of the draft. 
These provisions in the receipt gave the bank ‘notice that it 
ought not to surrender the receipt until the premium was paid 
in cash, and make the surrender of the receipt a more significant 
circumstance tending to show payment. 
There was error, we hold, im directing the verdict for the de-~ 

fendant. The judgment of the Circuit Court is reversed, and the 
cause remanded for a new trial. 
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SUPREME COURT OF SOUTH DAKOTA. 


NERGER ert AL. 
ve. 


EQUITABLE FIRE ASS’N.* 


A complaint which alleged immediate written notice of loss and within 
sixty days after the fire written proofs as mentioned in the policy, 
and that more than sixty days had elapsed since the fire and ascer- 
tainment of the amount of loss by the company sufficiently alleges 
that proofs had been furnished more than sixty days before the be- 
ginning of the suit, in the absence of any demurrer. 


Where the policy provided for arbitration in the event of disagreement, 
it was the duty of the company to take the initiative by appointing 
an arbitrator and requesting the insured to do the same. 


Where the statute required the names composing a business firm in- 
sured to be filed as a condition precedent to any suit, but authorized 
such filing at any time, and the defendant company with abundant 
time to learn that such names had not been filed, answered on the 
merits, it was within the discretion of the court to rule that a sub- 
sequent amended answer setting up the failure, which would only be 
a plea in abatement, was too late. 


The evidence here failed to sufficiently show fraudulent valuation. 


Appeal from Circuit Court, Day County. Action by E. A. 


Nerger and another, doing business as the Waubay Mercantile 
Company, against the Equitable Fire Association. From a judg- 
ment for plaintiffs, defendant appeals. 


PRESTON & HANNETY® and ALLEY & ANDERSON, jor Ap- 
pellant. 
SEARS & PoTrer, for Respondents. 


FULLER, P. J. 

The complaint in this action to recover for the total loss of 
a stock of general merchandise kept for retail trade and cov- 
ered by a fire insurance policy was first challenged, after answer- 
ing to the merits and at the trial, by objecting to the introduc- 
tion of any evidence on the part of plaintiffs for the reason that 
facts sufficient to constitute a cause of action were not stated 
therein. The exact contention is that it was nowhere alleged 
that before the commencement of the action sixty days had 
elapsed after due notice and proof of loss has been made by the 
insured and received by the company. Under the statute and 
uniform decisions of this court a party who fails to test the 


% Decision rendered, April 3, 1906. 
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sufficiency of an amendable complaint by demurrer, but answers 
on the merits, is not in a position to demand a reversal on the 
ground that his general objection to the introduction of any 
evidence was overruled by the trial court: Section 136, Rev. 
Code Civ. Proc., 1903; Stutsman County vs. Mansfield et al., 5 
Dak., 78; Johnson vs. Burnside, 3 S. D., 230;. McCormick Har- 
vesting Machine Co. vs. Faulkner, 7 S. D., 363; Whitbeck vs. 
Sees, 10 S. D., 417; Finch et al. vs. Park et al., 12 S. D., 63. 

The contract of insurance made a part of the complaint con- 
tains the following provision: “The sum for which this com- 
pany is liable pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate, and satisfactory proofs. 
of the loss have been received by the company in accordance 
with the terms of this policy.” It is alleged in the complaint 
that, “The plaintiffs have duly fulfilled and performed all the con- 
ditions of said policy of insurance on their part and have fully 
complied with the requirements of said policy. The plaintiffs 
did immediately after said fire give defendant written notice of 
such fire and plaintiffs’ loss thereby, and that plaintiffs did on 
the 8th day of October, A. D., 1903, and within sixty days after 
said fire, render to defendant a written statement and proof of 
loss as mentioned in said policy. That more than sixty days 
have elapsed since the said fire and the ascertainment by defend- 
ant of the amount of plaintiffs’ said loss, and that the whole of 
the said sum of $1,200.00 is now long past due and unpaid from 
defendant to plaintiffs, and that no part of said insurance has 
ever been paid.” In the absence of a demurrer or an objection 
specifying the omission claimed to be essential to the complaint, 
the foregoing allegations were properly construed as referring 
to the time when the action was commenced and equivalent to 
the statement that the required proofs of loss had been furnished 
more than sixty days prior thereto. The parties disagreed as to 
the value of the insured property and counsel for the defendant 
contend that the failure to allege that an arbitration was had or 
an offer to arbitrate was made by plaintiffs renders the com- 
plaint insufficient, but this court has recently held that the com-. 
pany must take the initiative step and have waived that condition 
of the policy by failing to appoint an arbitrator, and request- 
ing the insured to do likewise, so that the point is determined 
adversely to the defendant and requires no further consideration: 
Norris vs. Equitable Fire Ass’n (S. D.), 102 N. W., 306. 

Although the complaint and the policy of insurance both recite- 
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that the Waubay Mercantile Company is a copartnership com- 
posed of E. A. Nerger and W. G. Elliott and the defendant had 
ample opportunity to ascertain from the public records whether 
a certificate of partnership had been filed as provided by section 
1762 of the Revised Civil Code of 1903, it answered to the merits 
and waited until the cause was about to be reached for trial be- 
fore asking leave to interpose an amended answer for the pur- 
pose of raising the objection that no such certificate had been 
filed. Now, section 1764 of the same statute expressly provides 
for the removal of such disability to maintain an action by the 
act of filing a certificate at any time and the subject-matter of 
the proposed amendment, being merely a plea in abatement 
which apparently had been waived, it was not an abuse of dis- 
cretion to deny the application: Heegaard et al. vs. Dakota 
Loan & Trust Co., 3 S. D., 569. 

On the 28th day of March, 1903, the plaintiffs’ stock of mer- 
chandise was insured by the defendant to the extent of $1,200, 
its destruction by fire occurred on the 26th day of August, fol- 
lowing and proof of loss was duly served October 8th of that 
year. In procuring the insurance the property was represented 
to be worth about $10,000 exclusive of fixtures and in the proof 
of loss as well as in the complaint in this action, its value was es- 
timated at $8,775, but the defendant denies that such property 
was ever of any greater value than $2,250, and alleges that in 
procuring the insurance and making proof of loss plaintiffs were 
guilty of false and fraudulent representations. In addition to a 
general verdict in favor of the plaintiffs the jury found specially 
as follows: ‘What was the actual cash value of the said stock 
of merchandise in question, exclusive of fixtures at Waubay, 
S. D., on the 27th day of March, 1903? Answer. $9,838.24. 
What was the actual cash value of the said stock of merchandise 
in question, exclusive of fixtures at Waubay, S. D., on the 26th 
day of August, 1903, immediately before said fire? Answer. 
$8,918.54. Did the plaintiffs or either of them intentionally and 
willfully misstate to defendant, the actual cash value of the said 
stock of merchandise at the time plaintiffs procured the said 
policy of insurance from defendant? Answer. No. Did plain- 
tiffs, or either of them, in their statements of loss to defendant, 
intentionally and willfully misstate to defendant the actual cash 
value of the said stock of merchandise at the time of the said 
destruction thereof, on the 26th day of August, 1903? Answer. 
No.” 
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At the trial of the cause Mr. Nerger testified that he was then 
carrying on a general merchandise business and had been so 
engaged for more than fourteen years prior to purchasing the 
stock in question, soon after which the insurance was procured, 
and there is not the slightest merit in the contention that no 
proper foundation was laid for the admission of the testimony or 
that the evidence is insufficient to sustain the verdict as to the 
value of the property destroyed. His undisputed testimdny ad- 
mitted without objection and fully corroborated is in part as fol- 
lows: “We became the owners of;this stock of merchandise by 
purchase on the 2oth day of February, 1903, from E. W. Reick 
of Waubay, S. D. We took an inventory of said stock to ascer- 
tain its value after purchasing the same. Mr. Elliott and Mr. 
Weivers assisted in taking that ifiventory; each item was taken, 
and the cost price of each article was put down in a book. I 
arrived at the cost price of the different articles by the marks 
that were on the goods and also by our judgment of values of 
goods. I saw by the marks of values on the goods, they were 
tagged with the cost mark; the tags showed also the selling 
price. The cost mark and the selling mark on these tags were 
the marks of Mr. Reick; he informed us what each character 
was.” Referring to the invoice books, which were clearly identi- 
fied and properly introduced in evidence after the proper founda- 
tion had been laid, the witness further testified: “The page 
marked ‘Exhibit 32’, and contained in Exhibit 7, those figures 
there were the total footings of the different pages in the differ- 
ent books; those figures, $8,032.69, indicate the wholesale cost 
of merchandise in-the store at the time of the inventory ; $310.85 
indicates the costs of the fixtures in the store. The figures, 
$417.60, indicate the estimated freight on the stock and fixtures. 
The figures $419.16 mean in value, that would be added value. 
And the figures, $8,760.60 is the total worth of the stock, the fix- 
tures and the freight added. After taking possession of this 
stock of merchandise on or about the 20th of February, 1903, I 
made additions to the stock of merchandise from time to time. 
| have the means of knowing the amount of the cost value of 
these invoices of goods that I added to this stock, after I took 
this inventory, and the date of the fire, August 20, 1903. They 
were billed out to us at what they cost us. I know these bills 
here, from 5 to 28 inclusive. They are the invoices of the goods 
that I received into the stock at Waubay, S. D., covered by the 
policy of insurance in this case. They represent the cost of the 
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goods without freight, the goods received and the description of 
the goods received, and the cost less the freight, between Feb- 
ruary 20 and August 26, 1903. They were received by the Wau- 
bay Mercantile Company at Waubay, S. D., at about the time 
indicated by the invoices. They went into and formed a part of 
the stock of merchandise owned by the Waubay Mercantile 
Company, and covered by the policy of insurance in this case. 
I have means of knowing the amount of goods that I sold; we 
kept track of the amount of goods sold. We received between 
the 20th of February, 1903, and the 26th day of August, 1903, 
about $2,800 worth, and we sold out of this stock of merchandise 
between those dates a little over $2,300 worth. And I think we 
had more stock at the time of the fire than we had at the time 
of the inventory, about $500, besides what the profits would be 
on the goods sold. * * * I knew that was the amount of 
goods represented at the time of the inventory. I made exam- 
ination of the stock of goods; I had been down there; had ex- 
amined the stock; I looked over it every time I was down there. 
In examining it the first time I was down there it must have 
been three or four hours; I went through stock thoroughly, and 
looked it over and looked at the various articles, and looked into 
the boxes of shoes to see how the styles of the shoes were. * * * 
I examined this stock prior to the trade with Mr. Reick three 
times. The storeroom where these goods were contained was 
quite a large storeroom, divided into two rooms, The charac- 
ter and class of the goods was made up of dry goods, groceries, 
hardware, crockery, clothing, boots and shoes, and one thing 
and another usually kept. Prior to the time I made this pur- 
chase I was engaged in the general mercantile business at Web- 
ster. I have been here about four years and a half. I carried at 
Webster substantially the same class of goods that I got of 
Reick. There might have been a few remnants and pieces such 
as might be at a country store.” 

From the testimony of E. W. Reick we quote as follows: 
“My business in 1902, and January in 1903, was general mer- 
chandise. Since January, 1903, I have been in the general mer- 
chandise business; have been in the business for the last five or 
six years. I sold my stock of merchandise to the Waubay Mer- 
cantile Company. They took an invoice or inventory of the 
stock of merchandise in February, 1903. I transferred the stock 
to the Waubay Mercantile Company, February 18, 1903. Q. 
What, if anything, did that stock of merchandise, and each arti- 
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cle thereof have upon it? A. Had a tag with the cost mark and 
retail price on it. I prepared those tags and placed them on the 
different articles. I arrived at the cost price of these articles of 
merchandise from the invoices of wholesale prices. When I dis- 
posed of this stock of merchandise to the Waubay Mercantile 
Company, prior to their taking an inventory thereof, I made 
them acquainted with my cost marks or tags thereon. * * * 
The first of the year 1903 I took an inventory of the stock. The 
actual cash value of my stock of merchandise on the Ist day of 
January, 1903, was between $8,000 and $9,000, and the actual 
cash value of the stock of merchandise on the 18th day of Feb- 
ruary, 1903, was between $8,000 and $9,000. I arrived at this 
valuation January I, 1903, by an invoice; every article was taken 
down by myself and wife and sister. I took down from the 
shelves the goods and put it on the books, consisting of hard- 
ware, groceries, notions, clothing, boots, shoes, and hats and 
caps. This inventory was taken the first three or four days of 
January, 1903.” 

George B. Laselle was shown to be an experienced dealer in 
a similar class of merchandise and had seen the stock in question 
daily from the time it was insured until the loss occurred, and 
his testimony is in part as follows: “I had run a general store 
in the same building. I made an examination of this stock 
about the 1oth day of February, A. D. 1903, and took an invoice. 
We added up the amount of goods he had received and sub- 
tracted the amount of cash he had taken in. This was about a 
week or two before the sale to plaintiffs. I saw the stock of 
goods at the time the mercantile company bought them, and I 
saw them again for the last time about the Ist of August, A. D. 
1903. At that time, August I, 1903, the stock was larger than in 
February, when I and Mr. Reick took the inventory. It was a 
marketable stock of goods.” 

The foregoing excerpts from the record make the inference 
irresistible that this extensive stock of marketable merchandise 
was at all times worth about what was claimed, and it is need- 
less to quote further from corroborating testimony. It appears 
from the evidence offered by the defense to defeat the case as 
made by plaintiffs that at the time Mr. Reick sold this merchan- 
dise to them he received in full consideration therefor $1,500 in 
cash and 320 acres of North Dakota land, worth not to exceed 
$15 per acre; but that fact is insufficient to justify the conclusion 


that fraud was resorted to in procuring the insurance or that the 
VOL. XXXV.—36. 
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stock of merchandise was worth substantially less than the 
amount claimed. It is admitted that the premium was paid, the 
policy executed, and the property of plaintiffs described therein 
was destroyed by fire, and the evidence is abundantly sufficient 
to show its value as claimed, and that the required proof of loss 
was duly given. 

From a careful examination of the entire record we are con- 
vinced that no errors of law occurred at the trial either in the ad- 
mission of evidence or in the court’s charge to the jury and the 
judgment appealed from is affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS 


THIRD CIRCUIT. 


PROVIDENT SAVINGS LIFE ASSUR. SOC. 
v8. 


TAYLOR ET AL.* 


The policy provided that the insurance should not be binding unless it 
was in force on the death of the insured, nor unless such death oc- 
curred within five years from its date, except as it should thereafter 
be renewed; also that the insurance was granted in consideration of 
the application and of the payment of a certain sum in advance and 
of a like sum on a specified date during every year of its continu- 
ance; also that a grace of thirty days would be allowed in the pay- 
ment of premiums after the first, provided interest was paid for the 
term deferred; also that the policy should be indisputable after two 
years, provided the premiums were duly paid. 

Held, That the policy was an entire contract during the term of five years 
and was not forfeited by failure to pay the premium at the date 
specified where the insured died during the period of grace leaving 
the premium unpaid. 

Held, That a notice of the premium coming due with the statement that 
unless paid at the date specified the policy would be forfeited did not 
affect the case. The period of grace was a contractual right of the 
insured and not a mere personal privilege to be exercised if alive. 

Held, That no tender of premium subsequent to death was necessary to 
recover on the policy. 

Held, That a declaration by the insured while alive that he did not in- 
tend to renew was not a waiver of his right to a period of grace. 


In Error to Circuit Court of the United States for the Western 
District of Pennsylvania. 
% Decision rendered, Jan. 22, 1906. 
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Before Acheson, Dallas and Gray, C. JJ. 


Epwin W. Smits, for Plaintiff in Error. 
Joun S. Wenpt, for Defendant in Error. 


AcHESON, C. J. 
On December 28, 1900, the Provident Savings Life Assurance 
Society of New York (the defendant below and plaintiff in error) 
issued its policy for $25,000 to Selwyn M. Taylor upon his life. 
The policy provided :— 


The amount assured hereby will not become binding upon 
the society unless this policy is in force at the time of the 
death of the assured nor unless such death shall occur within 
five years from the date hereof except as this assurance may 
be renewed and continued thereafter as provided upon the 
third page of this policy. 


It also provided :— 


. 


This assurance is granted in consideration of the application 
for this policy, which is a part of this contract, and of the pay- 
ment in advance of four hundred and seventy-five and 50-100 
dollars, and of the payment thereafter of four hundred and sev- 
enty-five and 50-100 dollars, on or before the twenty-eighth day 


of December in every year during the continuance of this 
policy. 


It also provided :— 


The privileges and conditions, renewal, options, loans and 
surrender values under renewal selection stated on the second 
and third pages thereof, are hereby declared to be a part of this 
contract as fully as if recited at length over the signatures 
hereto affixed. 


Under the head of “Privileges and Conditions”, on the second 
page are the following :— 


I. This policy does not go into effect until the first premium 
hereon has been actually paid during the lifetime and good 
health of the assured. * * * 

II. Grace in the Payment of Premiums. A grace of thirty 
days will be allowed in the payment of the premiums hereafter 
due on this policy, provided always that whenever advantage 
is taken of this grace, interest at the rate of 5 per cent per an- 
num shall be paid to the society for the time deferred. 


And on the third page is the following condition :— 


This policy shall be indisputable after two years from its 
date of issue for the amount due, provided the premiums are 
duly paid as set forth above. 
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Prior to December 28, 1903, notice that a premium would be 
payable on that date was mailed by the assurance society to the 
assured, containing the statement, “Unless said premium shall 
be paid by or before said date, the policy and all payments made 
thereon will become forfeited and void’; but this notice also 
stated: ‘This notice is required by the statutes of New York 
and does not modify any of the terms of the contract.” The 
policy contained no express provision that it should become for- 
feited or lapse if a deferred premium was not paid at the due 
date. The first or advance premium was duly paid on this policy 
and also the premium which became payable on December 28, 
1901, and on December 28, 1902. The premium which became 
payable on December 28, 1903, was not paid. The assured died 
within the period of grace, on January 25, 1904. On the day fol- 
lowing (January 26, 1904), his executors tendered the amount 
of the premium then due, with interest, to the agent of the assur- 
ance society, but acceptance thereof was declined. Upon re- 
fusal of the assurance society to pay the policy, on the ground 
that it was not in force when the assured died, his executors 
brought this action on the policy. At the trial under the instruc- 
tions of the court, there was a verdict for the plaintiffs for the 
amount of the policy, less the amount of the unpaid premium 
and interest thereon, subject to questions of law reserved; 
namely :— 

“(1) Whether the declaration of the insured to the agent of the 
company when he requested payment of the premium on January 
22 or 23, 1904, that he did not intend to continue the policy, was 
a waiver of the grace and terminated his rights under the policy. 
(2) Whether the omission of the insured to pay the premium 
during his life defeated a right of recovery.” 

Subsequently the court entered judgment in favor of the 
plaintiffs upon the verdict, and thereupon the defendant sued out 
this writ of error. 

The contract in this case was not an assurance for a single year 
with a privilege of renewal from year to year by paying the an- 
nual premium, but was an entire contract of assurance for the 
period of at least five years, impliedly subject to forfeiture by 
failure to perform the condition subsequent of payment of pre- 
miums as provided in the contract taken as a whole: New York 
Life Ins. Co. vs. Statham, 93 U. S., 24, 30; McMaster vs. New 
York Life Ins. Co., 183 U. S., 25, 35. Such being the character 
of the contract which went into effect upon the payment of the 
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initial premium, let us now turn to the provisions respecting the 
payment of the premiums thereafter falling due. 

The provisions above quoted, that the assurance was granted 
in consideration of the annual payment of the stipulated premium 
on or before the 28th day of December in every year, cannot be 
read alone. The contract equally makes as part of itself the 
privilege above quoted as to grace in the payment of premiums. 
The policy declares positively and unequivocally that a grace 
of thirty days will be allowed in the payment of the premiums 
thereafter due. Now, undoubtedly, had the assured lived, he 
would have had the indisputable right to pay the premium in 
question at any time before January 28, 1904, and thereby would 
have complied with the terms of the policy. As already pointed 
out, there is in the policy no express clause of forfeiture for 
non-payment of premiums on the due date. The fallacy in the 
argument for the defense lies in the false assumption that this 
policy had been forfeited under its terms, and that the effect of a 
payment of premium within the thirty days of grace would have 
been to reinstate the policy. On the contrary, this policy was 
not forfeited at all, but throughout the period of grace subsisted 
in full force. It needed no reinstatement. A payment within 
the period of grace would not have operated as a reinstatement, 
but its only effect would have been to prevent a forfeiture after 
ceived this drafe and stamped the premium receipt “paid” and 
to assent to the suggestion that the grace of thirty days was a 
mere privilege of the assured, and hence exercisable only in his 
lifetime, or that the privilege as to grace amounted only to a 
continuing offer which the assured never accepted. Such a con- 
struction would be to change the contract. This provision as to 
grace was an integral part of the policy and was a contractual 
right of the assured. Equally untenable is the view that by vir- 
tue of the notice to the assured above mentioned the policy be- 
came forfeited. The notice could not change the contract of 
the parties, and, as its terms above quoted show, did not purport 
to modify any of the terms of the contract. Accordingly (post- 
poning for the present consideration of the question of waiver) 
we think it is perfectly clear that on January 25, 1904 (when the 
assured died), his policy had not been forfeited, but was in full 
force. Such was its status when death fixed the rights of the 
parties. We concur, therefore, in the view of the court below, 
that the omission of the assured to pay during his life the pre- 
mium in question did not defeat a right of recovery by his ex- 
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ecutors. The views we have expressed above as to the construc- 
tion of the policy are amply sustained by analogous cases: 
Stuart vs. Freeman, 87 Law Times Reports, 516; Kentucky Life 
& Accident Ins. Co. vs. Kaufman, 102 Ky., 6; McMaster vs. 
New York Life Ins. Co., 183 U. S., 25. It must also be remem- 
bered that it is a well-settled principle that a policy of insurance, 
in the case of doubt as to its meaning, must be interpreted most 
strongly against the insurer: National Bank vs. Ins. Co., 95 U. 
S., 673; McMaster vs. New York Life Ins. Co., supra. 

As to the matter of tender of the premium after the death of 
the assured, but within the period of grace, we think such ten- 
der, had any been needed, was duly made by the proper persons, 
but no tender was necessary, as the rights of the parties were 
already fixed by and at the time of the death of the assured. 

There remains to consider the point arising upon the first re- 
served question—whether the assured’s declaration to the com- 
pany’s agent on January 22 or 23, 1904, that he did not intend to 
continue the policy, was a waiver of the grace and terminated his 
rights under the policy. This declaration of the assured was 
without consideration, and was not binding upon him. Not- 
withstanding what he had said, he could still have paid or ten- 
dered before the expiration of the thirty days the premium, 
and the company would have had no legal right to refuse it. 
There is no evidence, moreover, that the company was in any- 
wise misled by this declaration of the assured. At most, it was a 
mere statement of an intention as to which the assured had the 
legal right to change his mind during the period of grace. 

The judgment of the Circuit Court is affirmed. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


CLARK 
v8. 


EQUITABLE LIFE ASSUR. SOC.* 


An endowment payable to insured, or in case of his prior death to his 
wife, was assigned by them absolutely for a valuable consideration 
to one having no insurable interest, and the subsequent premiums 
were paid by the assignee. 

Held, That the assignor could not attack the validity of the assignment 
on the ground of lack of insurable interest. 


Held, That the assignor having become a bankrupt, any interest he might 
have passed to his trustee in bankruptcy unless retained by payment 
of the surrender value as provided in the statute. 


At Law. On motion by defendant for judgment notwithstand- 
ing the verdict. 


ALBERT B. WEIMER, for Plaintiff. 
THomAs DE Wirr CuYLER and Burr, Brown & LtLoyp, 
for Defendant. 


J. B. McPHERSON, D. J. 

The question for decision arises upon the following facts: In 
September, 1893, the plaintiff was the owner of an endowment 
policy of life insurance for $10,000, issued by the defendant com- 
pany and payable with accumulated dividends to himself, his 
executors, administrators or assigns on October 20, 1903. In 
case of his death before that date, the policy without dividends 
was payable to his wife, her executors, administrators or as- 
signs. The plaintiff desired to raise $1,000 for a business ven- 
ture, and for this purpose applied to a man named Welliver, who 
lived in Philadelphia and bought life insurance policies or ne- 
gotiated loans on their security. Welliver presented the propo- 
sition to Herzfelt, who was then, and has been since, a resident 
of New York City, and Herzfelt agreed to buy the policy for 
$1,650. He had no insurable interest in the plaintiff’s life. Ac- 
cordingly several papers were prepared by which the policy was 
assigned absolutely to Herzfelt, and these papers were brought 
to Philadelphia by Welliver and were executed here by Clark and 
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his wife. They were then taken to New York by Welliver, who 
delivered them to Herzfelt and received from him $1,650, of 
which $1,000 was paid to Clark in Philadelphia and was receipted 
for by him as “purchase price in full, less commission to him 
[that is, Welliver], for Equitable Life policy No. 266,627, on the 
life of Charles E. Clark”. Thereafter the premiums were kept 
up by Herzfelt, and in April, 1903, the defendant company paid 
to him $10,000, less the discount for the period still to elapse be- 
fore the policy should mature. Shortly before October toth the 
plaintiff, claiming that the transaction with Herzfelt had not 
been a sale of the policy, but a mere pledge as collateral security 
for a loan of $1,000, notified the defendant not to pay any more 
money, and brought a suit in New York, which, however, was 
afterward discontinued. The defendant then paid to Herzfelt 
the accumulated dividends, taking from him a refunding bond as 
security, and not long afterward the present suit was brought. 
The jury found specially that the plaintiff had sold the policy out 
and out. 

In my opinion, there are two reasons why the plaintiff is not 
entitled to recover. His case rests wholly upon Herzfelt’s lack 
of insurable interest. If the assignment is to be treated as a 
New York contract—and it contains an express clause to that 
effect—there is no doubt that it passed an indefeasible title to the 
whole sum secured by the policy. On the other hand, the Penn- 
sylvania rule would permit Herzfelt to retain only so much as 
would reimburse him for the money expended with interest 
thereon, and the formal verdict for the plaintiff is for the balance 
that would thus be found in his hands. What the rule in the 
federal courts is may perhaps admit of question, but, even upon 
the assumption that the Pennsylvania doctrine should be ap- 
plied, there remain the two objections to which I have referred. 
The first is based upon the estoppel founded upon the assign- 
ment itself. I had occasion to consider this subject several years 
ago in Hettinger vs. United Brethren Mutual Aid Society (1 
Del. Co. R., 466, 4 York Leg. Rec., 39), a case on all fours with 
the present controversy, and may be permitted to repeat a 
portion of the opinion then delivered, as still expressing my 
views on this question :— 

“To state the case in other words, having willingly, and for a 
consideration, transferred the legal title to these policies and 
clothed the assignees with at least an apparent right to their 
proceeds, by virtue of which right and title they obtained from 
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the society the money it had agreed to pay, he now asks a court 
to declare his contract void, not only as against the assignees, 
but against the society as well, and to say that the latter was not 
justified in relying upon his contract under seal because he after- 
ward gave notice that he did not intend to stand by it. To suc- 
ceed in such a claim the plaintiff must call to his aid some rule of 
public policy or some rigid rule of law. 

“We have not been referred to any rule of law which compels us 
to declare the assignments void, and we are of opinion that the 
plaintiff cannot in this suit ask us to apply the rule of public 
policy which forbids wagering insurance on human life. It would 
not be proper to say what the result of applying that rule would 
be if the plaintiff had proceeded against the assignees, and we 
do not intimate any opinion on the question which might then 
arise; but it seems clear to us that the plaintiff is estopped from 
invoking the aid of the rule in this suit against the society. The 
case is analogous to that class, in which the question arises, 
which of two innocent persons must suffer, and the answer there 
is plain that, as between such persons, the loss must fall upon 
him whose act enables the injury to be done: Garrard vs. Had- 
dan, 17 Sm., 85. The difference is against the plaintiff, for here 
he did not innocently cause the injury of which he complains, 
but with full knowledge of the fact, which he now urges as mak- 
ing his assignments void; viz., the assignees’ want of insurable 
interest, he nevertheless transferred the policies to them and 
thereby shared in causing the society to pay them the money. 
In effect he sent them to the society with his authority under 
seal to take his place, pay his dues, and receive the proceeds of 
the policies ; and, surely, since the genuineness of the authority is 
not denied, he cannot be allowed to complain because the society 
has exactly carried out its provisions. 

“If these principles are sound, the plaintiff’s notice of July 19, 
1877, did not better his position. The assignments were genuine, 
and had not been obtained by fraud, and his notice was a mere 
declaration that he intended to repudiate them, which the society, 
if it saw proper, might disregard. Other questions might arise, 
if the assignments had been spurious, and notice of that fact had 
been given before payment.” 

| have nothing to add to this language. If it correctly states 
the law, the plaintiff has sued the wrong defendant. See, also, 
Ins. Co, vs. Hennessy, 39 C. C. A., 625, and Widaman vs. Hub- 
bard (C. C.), 88 Fed., 812. 
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But there is a second objection, which I think is equally fatal 
to the plaintiff’s right. On August 15, 1900, he was adjudged a 
bankrupt in this court, and shortly thereafter a trustee of his es- 
tate was duly appointed and qualified. Under section 70a of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat., 565, 566 [U. S. 
Comp. St., 1901, p. 3451]) the trustee thereupon became vested, 
as of the date of the adjudication, with the bankrupt’s title to 
all “(5) property which, prior to the filing of the petition, he 
could by any means have transferred, or which might have been 
levied upon and sold under judicial process against him”, and 
this language undoubtedly includes whatever equity the bank- 
rupt may have had in this policy. The proviso to clause 5 does 
not affect this conclusion. It is as follows :— 

Provided, that when any bankrupt shall have any insurance 
policy which has a cash surrender value payable to himself, his 
estate, or personal representatives, he may, within thirty days 
after the cash surrender value has been ascertained and stated 
to the trustee by the company issuing the same, pay or secure 
to the trustee the sum so ascertained and stated, and continue 
to hold, own and carry such policy free from the claims of the 
creditors participating in the distribution of his estate under 
the bankruptcy proceedings, otherwise the policy shall pass 
to the trustee as assets. 

The policy in question was a tontine policy and probably has 
no cash surrender value, but, even if it had, the bankrupt never 
availed himself of the privilege given by the proviso, and the 
policy therefore passed to the trustee as assets of the estate. 
That policies of life insurance such as this, having an actual 
value, pass to the trustee, has been directly decided by several of 
the federal courts. The subject is elaborately discussed by Judge 
Morris in Re Slingluff (D. C., 106 Fed., 154), and by Judge 
Jenkins in the Circuit Court of Appeals for the Seventh Circuit 
in Re Welling, 51 C. C. A., 151. See, also, In re Holden, 51 C. C. 
A., 97. 

For either, or both of the foregoing reasons, I think that the 
plaintiff's claim cannot be supported, and that the defendant is 
entitled to judgment upon the reserved point, notwithstanding 
the verdict. 
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LOWER COURT DECISION. 


CHATTEL MORTGAGE—MISREPRESENTATION. 


Supreme Court of New York, Appellate Term. 


CHARLES 8S. HIRSCH kt At., Plaintiffs-Respondents. 
v8. 


FIDELITAS SOCIETE ANONYME D’ASSURANCES & DEREASSUR- 
ANCES, Defendant-Appellant. 


Knowledge of the existence of a chattel mortgage on the property before 
insuring is a waiver of the policy provision requiring consent. 


The insurance of a surplus line was accepted by the representative of an 
unauthorized company from the agent of the insured without inquiry 
as to the names of the companies already on the list, but when a 
binder was subsequently applied for, such names were asked for and, 
through error, those of companies authorized to do business in the 
state, but not on the risk, were given. The only object of the inquiry 
was to know whether authorized companies were on the risk. 


Held, That the error could not be said, in the absehce of any warranty in 
the policy, to have been an inducement which amounted to a material 
misrepresentation. 


Held, That a subsequent delivery of the policy with a knowledge of the 
facts waived the error. 


Appeal by the defendant from a judgment in favor of the plain- 
tiffs rendered in the Municipal Court of the City of New York, 
Borough of Manhattan, First District. 


WILLIAM D. Murray, for Appellant. 
WiLu1AM B. ELLison, and ARNOLD C. Davis, for Respondents, 


GILDERSLEEVE, J. 

The plaintiffs, being mortgagees of insured property in excess 
of the total insurance, recovered judgment in the Municipal 
Court in the sum of $558.12, damages and costs, under a tire 
insurance policy. ‘The facts admitted by the defendant made out 
a prima facie case for the plaintiff and called for the introduction 
by the defendant of proof establishing facts that would avoid the 
defendant’s liability. Of the defenses alleged the defendant un- 
dertook to prove two; viz.: (1) False representations by the 
agents of the insured in respect of the names of the companies 
who were upon the risk at the time the application for the policy 
* Decision rendered, J une, 1906. 
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in question was made to the defendant’s agent, and as to the 
total amount of insurance outstanding at the time, and (2) that 
the policy was avoided because the property was encumbered 
by a chattel mortgage without the consent of the company in- 
dorsed on the policy. In the opinion of the learned trial justice 
the defendant failed to establish either of these defenses. We 
think he was right. The evidence shows that the policy was 
issued with full knowledge of the mortgage and its character. 
The principal defense urged seems to be the alleged misrepre- 
sentations as to the companies already on the risk. It is true 
that the placer of the agent of the insured, when he went to the 
defendant’s agent to secure the binder, at the request of deiend- 
ant’s agent to give the names of three admitted companies on the 
risk, wrote down, on the printed form, the names of four com- 
panies, two of which, the “North River” and “Empire City”, 
were not at the time on the risk. The placer was mistaken in the 
names of the companies. As a matter of fact, however, four ad- 
mitted companies were at the time upon the risk. It appears that 
the insurance in question is what is known as surplus line insur- 
ance, procured from companies not authorized to do business in 
the state, and that it is done under section 137n of the insurance 
law. The defendant company was not admitted to this state, 
had no maps or surveys, and its agents relied upon the fact that 
admitted companies had written risks. It would seem, from the 
testimony, that the purpose of this inquiry was to ascertain 
whether or not there were upon the risk three admitted com- 
panies. The names were not important, and cannot be truth- 
fully said, in the light of all the evidence, to have constituted any 
inducement. In point of fact, the defendant’s liability was not 
enlarged by the erroneous statement of the placer that the North 
River and Empire City companies were on the risk. This repre- 
sentation was not a warranty by the assured. The policy here is 
in the standard form and contains no such warranty. The error 
in names worked no injury to the defendant. It was with the 
defendant to show that the representation affected the subject 
of insurance in some material and substantial way. This it failed 
to do: Brooks vs. Erie F. I. Co., 76 App. Div., 275. Could it 
be properly said that any of defendant’s objections to the judg- 
ment, on the ground of misrepresentations, were well founded, 
we are of the opinion that it waived any right it may have had. 
The defendant was represented in New York City by Messrs. 
Tileston & Co. The evidence showed that Mr. Tileston accepted 
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the insurance from the agent of the insured without conditions, 
with full knowledge of the subject of insurance and without in- 
quiry as to the names of the companies already on the risk. It 
was not until the placer went to defendant’s agent to get the 
binder that any names of admitted companies upon the risk were 
asked for. Mr. Tileston received, in behalf of defendant as he 
was authorized to do, notice of loss and a list of insurance on the 
risk, in which risk the names of the “Empire City” and “North 
River” companies did not appear; asked for proofs of loss; 
promised to pay promptly upon receipt of proofs and received 
and retained the same without objection. 

It also appears clearly by uncontradicted evidence that the de- 
fendant delivered its policies to plaintiff's agent two days aiter 
the defendant had notice that the North River and Empire City 
companies were not on the risk. This fact is conclusive of de- 
fendant’s liability unless defendant shall be relieved by some 
other defense. 

The judgment is affirmed, with costs to the respondents. 

All concur. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—ASSESSMENT. 


In the case of Hetzel vs. Knights and Ladies of Golden Pre- 
cept et al., decided by the Supreme Court of Iowa, February 13, 
1906, a benevolent society whose by-laws required death losses 
to be paid by funds raised by equal contributions from the mem- 
bers, passed a resolution that new members should pay one ad- 
vance assessment. It was held that such assessment could not 
be used to pay death claims prior to the membership of the 
party assessed, and that the latter was not obligated to keep an 
advance assessment continually paid up. 


Mutual CoMPANY—TAXATION. 


In the case of lowa Mutual Tornado Insurance Association vs. 
Gilbertson et al., decided by the Supreme Court of Iowa, Febru- 
ary 14, 1906, it was held that mutual insurance companies are 
not, under the Iowa statute, exempt from taxation as organiza- 
tions not for pecuniary profit. 


AccIpDENT—Loss oF HAND. 


In the case of Beber vs. Brotherhood of Railroad Trainmen, 
decided by the Supreme Court of Nebraska, December 6, 1905, 
the following syllabus was furnished by the court :— 


It is for the jury to determine whether a total loss of three 
fingers and an injury to the remaining finger and thumb, 
which materially interferes with their use, and a cutting away 
of a part of the palm of the hand, constitute a total loss of the 
hand within the meaning of a by-law of a mutual benefit asso- 
ciation, which provides indemnity for any member in good 
standing suffering “by means of physical separation, the loss 
of a hand at or above the wrist joint”. 
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TitLe GUARANTY. 


In the case of Banes vs. New Jersey Title Guarantee & Trust 
Company, decided by the United States Circuit Court of Ap- 
peals, Third Circuit, January 24, 1906, a testator owning a half 
interest in a mortgage devised his whole estate to his widow for 
life with remainder to his seven children in equal parts. B. ac- 
quired the interests of two of the children in the mortgage by 
assignment and obtained from a title guarantee company a guar- 
anty against loss or damage by reason of defect of title of said 
B. to the mortgage or interest described as two (undivided 1-7 
of I-2) interests in said mortgage, or by reason of liens or incum- 
brances charging the same at date of guaranty. The children 
being dissatisfied with the management of the estate by the ex- 
ecutrix, afterward had a receiver appointed who collected the 
half interest of the testator and gave a satisfaction piece. It 
was held that B. was not guaranteed to be the possessor of a 
legal title to the interest assigned, and in order to recover against 
the guarantor, he must show some loss or damage resulting 
where it did not appear that the fund was not still in the hands of 
the receiver as an officer of the court. 


BENEVOLENT SOCIETY—BENEFICIARY. 

In the case of Supreme I,odge, Order of Mutual Protection vs. 
Dewey et al., decided by the Supreme Court of Michigan, Janu- 
ary 24, 1906, it was held that a stepfather was not a member of 
his stepdaughter’s family within the meaning of a statute of Illi- 
nois and of a certificate limiting the payment of benefits to such 
member, and where the certificate provided that if an unlawful 
beneficiary were named a husband or wife should be the first 
claimant, the husband in such case was entitled to enforce his 
rights as claimant. 


FRAUD—EVIDENCE OF LOSS. 


In the case of Meyer et al. vs. Home Insurance Company et 
al., decided by the Supreme Court of Wisconsin, February 23, 
1906, it was held that where the policy provided that it should 
be void in case of fraud or false swearing, willful false swearing 
by the insured as to the loss, whether profitable to the insured or 
not, works a forfeiture. Parol evidence as to the contents of the 
books of the Internal Revenue Department, showing the returns 
of insured to the department as to the insured tobacco destroyed 
was not admissible where the rules of the department forbade 
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the production of the books or disclosure of their contents. The 
evidence should be sought through a rule of court requesting 
copies of the documents from the Secretary of the Treasury, 
Where the insured in an examination by insurer answered so far 
as she had knowledge, but denied in many cases having knowl- 
edge, and referred the inquirer to the manager or the books, the 
provision requiring the insured to submit to an examination as 
often as required was sufficiently complied with and further an- 
swers were not necessary before bringing suit. 


WAIVER OF PREMIUM BY AGENT—COMPROMISE. 


In the case of Crowder vs. Continental Casualty Company, de- 
cided by the Kansas City (Mo.) Court of Appeals, January 8, 
1906, it was held that the acceptance by the agent of an install- 
ment of premium when past due, with an agreement to credit the 
insured with the next installment which came due in a few days, 
and which he promised to pay, and crediting both payments on: 
his books was a waiver of prompt payment. The acceptance 
back of the premiums by the claimant under the representations 
of the adjuster that the agent acted without authority, and as a 
full settlement of the claim, did not prevent suit for recovery on 
the policy without tendering back the amount so received. 


BURGLARY INSURANCE—RISK COVERED. 


In the case of Casner vs. New Amsterdam Insurance Com- 
pany, decided by the St. Louis Court of Appeals, November. 28, 
1905, a burglary policy insured for a specific sum various named 
items, among which was jewelry. Another item covering prop- 
erty in any safe was left blank. Jewelry contained in a safe was 
stolen. It was held that the loss was covered under the first item. 
It was not meant to exclude any articles specifically named be- 
cause deposited in a safe. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxTH CIRCUIT. 


SUPREME TENT KNIGHTS OF MACCABEES 
OF THE WORLD 
v8. 
KING.* 
Where the facts clearly indicate death by suicide there is no presumption 


of accidental death. Such presumption only arises where the cause 
of death is doubtful. 


Where death from suicide is irresistibly indicated by the facts it is not 
error to withdraw the question from the jury. 


In Error to the Circuit Court of the United States for the 
Western District of Tennessee. 
Before Lurton, Severens and Richards, C. JJ. 


EUGENE LEHMAN, ELiAs GaTss, and I,. LEHMAN, for Plain- 
tiff in Error. 
F. ZIMMERMAN, for Defendant in Error. 


RICHARDS, C. J. 

This was a suit upon a benefit certificate or policy of life in- 
surance for $3,000 upon the life of one John King. It was 
brought by King’s widow, the beneficiary, against the fraternal 
beneficiary association which issued it. One of the laws of the 
association provided that no benefits should be paid on account 
of the death of a member when death was the result of suicide, 
whether the member taking his own life was sane or insane at 
the time; but that, in case of suicide, the beneficiary should re- 
ceive twice the amount of assessments paid. While several de- 
fenses were pleaded, they were narrowed, on the trial, to the one 
defense, that King committed suicide, whether he was sane or 
insane at the time. A tender of twice the amount of the assess- 
ments paid, being $543, was made. The question whether King 
committed suicide or not was submitted to the jury upon cer- 
tain charges, and a verdict found for the face of the policy, with 
interest which the court declined to disturb. A number of ques- 
tions were argued which were not properly reserved. It will be 





* Decision rendered, Jan. 20, 1906. 
VoL. XXXV.—37. 
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necessary for us to consider but one, whether the court properly 
submitted to the jury the question of suicide. 

The following facts appear in the record :— 

King was a policeman in Memphis. He took out this policy 
on November 17, 1893. He died on December 13, 1903, about 
midnight. In 1894, while on the force, he was shot through 
both lungs. Before receiving this wound, he was of exception- 
ally fine physique, six feet two inches in height, and weighing 
over two hundred pounds. The wound seriously affected his 
health. He had hemorrhages, suffered a great deal, and lost 
much flesh. At the time of his death he weighed only 145 to 
150 pounds. His disposition suffered. He complained con- 
stantly, and was cross and irritable. It was in evidence, also, 
that he suffered from appendicitis and severe cramps, and about 
a month before his death took an overdose of laudanum. His 
mind was also apparently affected. He talked too much about 
money, about winning in gambling and at the races, and about a 
big legacy, received or expected. One of his friends on the force 
said “he seemed to be crazy aver money”; another, that he was 
“a little flighty at times”; another, that it had got to be regarded 
that he was “talking through his hat”. The testimony showed 
that shortly before his death he was gambling and was borrow- 
ing money from relatives and friends. 

Among King’s friends was one Henry Kressenberg, who ran 
a grocery on King’s beat. Kressenberg was in the habit of car- 
rying his money home at night. At times he had from $500 to 
$2,000 to take home. His biggest business days were Saturday 
and Sunday, and King was aware of this. About two years be- 
fore Kressenberg was attacked while going home, and an at- 
tempt made to rob him, which failed. King was told of this and 
advised him always to leave his store by the front door, and fre- 
quently accompanied him home. On the night of Sunday, De- 
cember 13, 1903, King was not on duty. Kressenberg and his 
wife were at the store when closing time came, about 11 o’clock 
at night. Kressenberg had about $800 or $900 to carry home. 
When he prepared to leave he put the currency and gold into his 
pocket, and the silver into a shot bag, which he carried under his 
left arm. His left hand was crippled. He placed his revolver 
upon the bag. It was a .32 or .38 caliber. As he and his wife 
stepped out the front door, they noticed a tall man standing 
eight or ten feet away. This man had on dark trousers, a light 
tan overcoat, a fur or plush cap pulled down over his eyes, and 
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across the lower part of his face a red handkerchief. He also 
held a white handkerchief before his face. He was tall and 
slender. Mrs. Kressenberg got excited and remarked to her 
husband, who was locking the door, that the man looked sus- 
picious, but Kressenberg locked the door, and they turned to go 
home. As the two started, the man rushed upon Kressenberg 
and fired a shot, which entered his ear and came out the opposite 
cheek and then a second shot which entered his abdomen, and 
from which he died the next morning. After being shot himself, 
Kressenberg shot the robber, who, without making any attempt 
to seize the money, fled. 

The police were called, and, hurrying in the direction given 
them by Kressenberg and his wife, found a man lying dead 
across a bridge over a gutter, about two blocks away. The man 
was shot in the right temple. His cap was burning. He had a 
red handkerchief tied around the lower part of his face. Remov- 
ing the cap and handkerchief, and striking a match, they identi- 
fied the body as that of John King. He had on a dark suit, a 
light tan overcoat, and a black fur cap. He was lying on his left 
side, with his pistol in his right hand. It was a large .41 or .45 
caliber Colt’s revolver. Three of the chambers were empty. 
The wound in his temple was made by a ball of the caliber of 
his pistol, and so were the two wounds found in Kressenberg. 
Kressenberg’s pistol was of a smaller caliber, .32 or .38. One 
of its chambers was empty, and a wound was found in King’s 
groin made by a bullet of this caliber. The wound in the groin 
had bled freely. The wound in the temple ranged upward and 
reached the brain. King’s pistol was large and powerful. As 
one of the witnesses put it, “a ball fired from such a pistol into 
a man’s brain would drop him right in his tracks”. Both the 
cap and the overcoat that King wore that night he had borrowed 
for the occasion, the cap from one person and the overcoat from 
another. In addition to wearing them, pulling his cap down 
over his eyes and tying the red handkerchief over the lower part 
of his face, he had, for the purpose of disguising himself, re- 
moved his false teeth, which were found in his rear pocket. He 
left his home about half-past 8 o’clock saying he was going to 
hunt for some negroes. 

In view of these facts shown in evidence and being substan- 
tially all that were shown bearing upon the question of suicide, 
the case, it seems to us, was a simple one. The question whether 
King was sane or insane was immaterial. If he killed himself, 
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whether sane or insane, the association was not liable for the 
face of the policy, but only for twice the assessments paid. King 
was killed by the shot fired into his right temple. This is plain. 
And it is equally plain that that shot came from his own pistol, 
which was found in his right hand. The only question was, did 
he voluntarily fire the shot himself? Or was the discharge of 
the pistol accidental? Now, it is true no one saw him fire the 
shot. The defendant was unable to put on the stand an eye- 
witness of the act, but the established facts left the matter in no 
doubt. Disposition, motive, and acts done, all in evidence, left 
but one reasonable conclusion to be drawn; namely, that he 
purposelv killed himself. 

King was in need of money, and in a condition of mind and 
body which provokes to desperate deeds. He knew Kressen- 
berg’s habits, and he disguised himself and laid in wait, intending 
to murder and rob him. He shot his friend twice, mortally 
wounding him, but unfortunately was wounded himself, and was 
forced to flee, leaving the money behind. He knew as he fled 
that he had probably murdered his friend and that his brother 
officers would at once be hot in pursuit. His own wound was 
serious, and he soon became faint from loss of blood. He real- 
ized he could not escape. Before him was instant discovery, ar- 
rest, disgrace, imprisonment, and at the end the gallows. It was 
that or death at his own hand and he chose the latter. The con- 
dition of the body, the circumstances surrounding its discovery, 
negatives any theory of accident. As we have stated, the shot in 
the right temple killed him, and the bullet came from the Colt’s 
revolver found in his right hand. That revolver was held against 
his right temple, for the discharge set his cap afire. It was 
found burning. No reasonable inference could be drawn except 
that he held the revolver there himself and purposely pulled the 
trigger. 

No request was made by the defendant for a peremptory in- 
struction, either upon the whole case or with respect to the dis- 
puted fact of suicide. A number of requests to charge were 
made by each side, some of which were given and some refused ; 
but no proper exceptions were taken, either to those given or 
refused. Nor was there any proper exception taken to any por- 
tion of the judge’s charge. But, after the court-had charged the 
jury, the defendant requested an additional charge, which was 
refused, and a proper exception taken. Among the charges re- 
quested by the plaintiff, which the court gave, were the following: 
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“Tf you find that John King was found dead with a wound in his 
head, the burden of proving that he inflicted this wound upon 
himself, whether sane or insane, rests on the defendant, and, if 
the defendant has failed to prove by the preponderance of the 
evidence that said wound in the head was inflicted by his own 
hand, then you will find that John King did not commit suicide. 

“In the case of death of an individual by violence the law will 
presume that death was accidental, and not intentional on the 
part of the dead man, and if it appears that John King died from 
a wound in the head, and that such wound was the proximate 
cause of his death, if the plaintiff has not proven by the pre- 
ponderance of the evidence that the death was intentionally 
caused by the dead man, you will find that John King did not 
commit suicide.” 

As we have said, no proper exceptions were taken to the giv- 
ing of these propositions, but at the conclusion of the entire 
charge, and evidently because of them, the defendant requested 
the court to give the following additional charge, which the court 
refused to do, and an exception was taken :— 

“T charge you that the presumption of law against suicide may 
be overturned, not only by verbal testimony, but also the reason- 
able deductions from the facts established; that on this question 
you are to be governed by what is the reasonable probability ; 
that the fact of suicide need not be shown beyond a reasonable 
doubt, but by a mere preponderance of the evidence.” 

We think the court erred in not giving this charge. The nat- 
ural effect of the charges given was to mislead the jury into be- 
lieving that, since King was found dead, the legal presumption 
against suicide and in favor of accidental death required the de- 
fendant to produce affirmative and direct proof, a preponderance 
of evidence, showing that he had killed himself. The circum- 
stances surrounding him as he lay dead, and the reasonable in- 
ferences therefrom, all pointing infallibly to suicide, were ap- 
parently excluded. In view of this, we think the additional 
charge tended to elucidate and clarify, and should have been 
given. Where a man is found dead under circumstances showing 
clearly that he killed himself, there is no presumption that his 
death was accidental, at least none which requires additional evi- 
dence to overcome. There is only a presumption that death was 
accidental where the man is found dead under circumstances 
leaving the cause of death in doubt: Travelers Ins. Co. vs. Nick- 
las, 88 Md., 470; Travelers Ins. Co. vs. Sheppard, 85 Ga., 802; 
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Carnes vs. Ass’n, 106 Iowa, 281; Burnham vs. Casualty Co., 117 
Mich., 142; Brown vs. Sun Life (Tenn. Ch. App.), 57 S. W., 415. 
And whatever presumption exists may, in any case, be over- 
come, not only by oral testimony, but by reasonable deductions 
or inferences from the facts established: Travelers Ins. Co. vs, 
McConkey, 127 U. S., 661, 667; Somerville vs. Indemnity Ass'n, 
11 App. D. C., 417; Johns vs. Mutual Relief Ass’n, 90 Wis., 332; 
Agen vs. Metropolitan Jife Ins. Co., 105 Wis., 217, 223; Clem- 
ent vs. Clement, 113 Tenn., 40, 52; 4 Cooley, Briefs on Ins., 3256. 

So irresistible were the reasonable inferences to be drawn from 
the established facts in this case that the court might well have 
withdrawn the question of suicide from the jury, and directed a 
verdict for the defendant: Somerville vs. Indemnity Ass’n, 11 
App. D. C., 417; Johns vs. Mutual Relief Ass’n, 90 Wis., 332. 

The judgment is reversed, and the case remanded for further 
proceedings not inconsistent with this opinion. 


SUPREME COURT OF NEBRASKA. 


MODERN WOODMEN OF AMERICA 
vs. 


WILSON.* 


Questions in an application for insurance which, with the assured’s an- 
swer thereto, are made a part of the contract of insurance, are to be 
construed most strongly against the insurer. 

Where such questions are so framed, or placed, that the assured may 
have honestly mistaken their true import, and gave answers thereto 
which are in fact untrue, but true as he may have reasonably under- 
stood the questions, it is for the jury to say, in the light of the 
entire transaction, whether in making his answers, he acted honestly 
and in good faith, and without the intention to misrepresent or con- 
ceal any material fact. 


In answer to a question in such application, calling for the name of the 
ailments for which the assured has been treated and the names of the 
physicians who treated him therefor, the assured is not required to 
give the name of every ailment however trifling, or of every physi- 
cian he has consulted, but may confine his answer to such ailments 
as are of a serious character. 


Evidence examined, and held sufficient to sustain a finding that the an- 
swers of the assured were given honestly, in good faith and without 
any intention to deceive the insurer. 


*% Decision rendered, April 5, 1906. Syllabus by the Court. 
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Commissioners’ Opinion. Department No. 2. Error to Dis- 
trict Court, Pierce County. Action by Lizzie Wilson against 
the Modern Woodmen of America. Judgment for plaintiff, de- 
fendant brings error. 


Tarspot & ALLEN and B. D. Smiru, for Plaintiff in Error. 
BARNHART & FREE and W. W. Quivey, for Defendant in 
Error. 
ALBERT, C. 
This is an action on a beneficiary certificate, issued to the 
plaintiff's husband, by the defendant, a fraternal insurance asso- 
ciation, in which the plaintiff is named as the beneficiary. The 
application, upon which the certificate was issued, was made by 
the assured on the 22d day of January, 1902, and is in writing on 
a blank furnished by the association. The blank application con- 
tained a large number of questions, which the assured was re- 
quired to answer, a blank space for his answer following each 
question. Among the questions and answers, shown by the ap- 
plication, are the following :— 
(14) Have you within the last seven years been treated by 
or consulted any physician or physicians in regard to personal 


ailment? Yes. If so, give dates, ailments, and physician’s or 
physicians’ name and address. 1g00. Dr. Alden. Grip. 


(15) Are you now of sound body, mind, and health, and free 
from disease or injury; of good moral character and exem- 
plary habits? Yes. 

21) Have you been an inmate of any infirmary, sanitarium, 
retreat, asylum, or hospital? No. 


Then follows this statement :— 


I have verified each of the foregoing answers and statements 
from 1 to 28, both inclusive, adopt them as my own, whether 
written by me or not, and declare and warrant that they are 
full, complete and literally true, and I agree that the exact, 
literal truth of each shall be a condition precedent to any bind- 
ing contract issued upon the faith of the foregoing answers. I 
further agree that the foregoing answers and statements, to- 
gether with the preceding declaration, shall form the basis of 
the contract between me and Modern Woodmen of America, 
and are offered by me as a consideration for the contract ap- 
plied for, and are hereby made a part of any benefit certificate 
that may be issued on this application, and shall be deemed 
and taken as a part of such certificate; that this application 
may be referred to in said benefit certificate as the basis there- 
of, and that they shall be construed together as one entire con- 
tract. 
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The application is attached to the certificate, and is expressly 
made a part of the contract, evidenced thereby; the certificate 
contains these express provisions: “That the Modern Woodmen 
of America is a fraternal beneficiary society incorporated, organ- 
ized and doing business under the laws of the state of Illinois, and 
legally transacting such business in the state where said mem- 
ber resides; that the application for membership in this society 
made by the said member, a copy of which is hereto attached 
and made part hereof, together with the report of the medicai 
examiner which is on file in the office of the head clerk, and is 
hereby referred to and made part of this contract, is true in all 
respects and that the literal truth of such application, and each 
and every part thereof, shall be held to be a strict warranty and 
to form the only basis of the liability of this society to such mem- 
ber, and to his beneficiary or beneficiaries, the same as if fully set 
forth in this benefit certificate; (2) that if said application shall 
not be literally true in each and every part thereof, then this 
benefit certificate shall, as to the said member, his beneficiary or 
beneficiaries, be absolutely null and void.” The assured died on 
the 14th day of December, 1902, a little less than eleven months 
after the date of his application. Payment on the certificate was 
refused, hence this suit. The defense now relied upon is that 
the answers, hereinbefore set out, of the assured to questions in 
the application made by him, were made by him in regard to mat- 
ters within his knowledge and material to the risk, and that such 
answers are incomplete and untrue. 

lt conclusively appears from the evidence that the assured suf- 
fered from some bodily ailment, from late in 1899 to midsummer 
of the following year. During that period he was treated suc- 
cessively by Dr. Alden, who is mentioned in the answer num- 
bered 14, and four or five other physicians. About ten days of 
the latter part of this period the assured was treated at the home 
of one of the physicians in the city of Norfolk. Whatever may 
be the proper designation of the place in which he was treated 
at that time, in the evidence it is sometimes designated as a sani- 
tarium, and again as the home of the doctor. He left the doctor’s 
home, or sanitarium, the latter part of June, 1900, and, according 
to the doctor’s evidence, he was cured of his ailment and practi- 
cally sound and well. From that time, until the date of his appli- 
cation, he was engaged in farming and other heavy work, and the 
evidence would sustain a finding that, to himself and others, he 
seemed to be in good health. There is considerable conflict in 
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the evidence as to the nature and severity of the ailment for 
which the assured was treated during the period mentioned. 
Some of the physicians testified that it was pernicious anzmia, 
which is classified as an incurable disease; others that it was 
merely jaundice, and readily yielded to treatment. It is infer- 
able from the evidence, that whatever may have been the tech- 
nical name of the ailment, or its nature, it originated in an attack 
of la grippe. The evidence also leaves room for a difference of 
opinion, as to the nature of the ailment of which the assured died; 
one line of testimony tending to show that it was pernicious 
anemia, another, that he died of an ailment resulting from in- 
juries received after his application had been accepted. The 
jury returned a verdict for the plaintiff, and from a judgment ren- 
dered thereon the defendant appeals. The court submitted the 
case to the jury on the theory that incomplete or untrue answers 
to questions in the application would not defeat a recovery on the 
certificate unless such answers, or some of them, were inten- 
tionally incomplete or false, and made with intent to deceive. 
Whether that theory is sound, is the question now presented by 
the record. 

The theory upon which the trial court submitted the cause is 
now vigorously assailed; the defendant contending that the hon- 
esty and good faith of the assured in making the answers in ques- 
tion are eliminated from the case, because such answers are in 
regard to matters which were within the personal knowledge of 
the assured, and untrue. In support of this contention, the de- 
fendant invokes the rule announced in Royal Neighbors vs. Wal- 
lace (Neb., 102 N. W., 1020), which is as follows: “An untrue 
answer in an application for life insurance in regard to matters 
which are shown to be within the knowledge of the applicant and 
are material to the risk will avoid the policy.” In that case a 
distinction was shown between untrue answers in regard to mat- 
ters of opinion, or judgment, and those in regard to matters 
shown to have been within the knowledge of the applicant, and 
the court reached the conclusion that the former, if made in good 
faith and without intention to deceive, would not avoid the policy, 
but that the latter, if material to the risk, would defeat a recovery. 


But while the doctrine announced in that case would necessarily 
eliminate the question of the good faith and honesty of the as- 
sured, as to untrue answers in regard to matters within his 
knowledge, it would not eliminate the question of his honesty 
and good faith as to the construction to be placed upon the ques- 
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tions propounded in the application. Every practitioner knows 
that it frequently happens, that an apparently false answer is given 
to a question, simply because the witness gathers a different 
meaning from the question than that his interrogator intended to 
convey. Hence, ordinarily, the first question that arises when 
the truthfulness of an answer is challenged is whether the party 
giving the answer understood the question. The assured is dead 
and is not here to explain why he answered as he did. The 
questions are not of his framing, but of the defendant, thought 
out and elaborated in the quiet of an office, where every word 
was examined and carefully weighed. The assured was a farmer, 
and many of the words and the combinations in which they were 
used, undoubtedly were new to him. Under such circumstances, 
it is highly probable that the assured failed to grasp the true im- 
port of some of the questions. As the questions are made a part 
of the contract, and were prepared by the defendant, they should 
be construed most strongly against it: Connecticut Fire Ins. 
Co. vs. Jeary, 60 Neb., 338. And where any of such questions 
are so framed, or placed, that the assured may have honestly mis- 
taken their true import, and gave answers thereto which are in 
fact untrue; but true as he may have reasonably understood the 
questions, it is for the jury to say, we think, in the light of the 
entire transaction, whether, in making his answers, he acted hon- 
estly and in good faith, and without intention to misrepresent or 
conceal any material fact. 
Applying the foregoing rule to question numbered 14, and the 
answer thereto, which we repeat :— 
Have you within the last seven years been treated by or con- 
sulted any physician, or physicians, in regard to personal ail- 
ment? Yes. If so, give dates, ailment, and physician’s or 


physicians’ name and address. 1900, Dr. Alden. Grip. 

In the first place it is somewhat involved, consisting in fact of 
five questions. It is followed by a space for an answer, which is 
barely sufficient to give the name and address of one physician, 
ailment and date. We have already shown that the assured was 
ill from the latter part of 1899, until near the middle of the fol- 
lowing summer, and that the illness apparently began with an 
attack of la grippe. His illness during that period was practically 
continuous, and it is not surprising that he should considered 
la grippe as the ailment from which he suffered during the 
whole period. However, in another part of the application, when 
asked whether he ever had jaundice, the assured, referring to the 
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same illness, answered, “Yes”. But the evidence shows that the 
assured, as well as some of his physicians, considered that during 
the whole period he was suffering from some of the consequences 
of the attack of la grippe. Dr. Alden was one of the physicians 
who attended him during that period, and was also the medical 
examiner of the local lodge who took the application. In his re- 
port on the examination of the assured for membership, he made 
a somewhat extended statement in regard to the assured’s an- 
swer, that he had had jaundice. Taking into account the nature 
of the question, which might leave some doubt in the ordinary 
mind as to whether it called for the name of each physician who 
had attended the assured during the same spell of sickness, the 
limited space left for the answer, which is of itself a hint that the 
answer be brief and that at the date of the application the as- 
sured was apparently in sound health, it is not an unreasonable 
inference that in giving a general designation of the ailment with 
which he had been afflicted during that period, the date, and 
name of an attending physician who could furnish information 
with respect to it, the assured honestly supposed that he had 
given all the information sought to be elicited, and had made a 
full and complete answer to the question. Besides, the defendant 
itself would seem to have inclined to that view, because while a 
subsequent answer showed that the assured had had jaundice, 
and the medical examiner forwarded a statement with respect to 
that answer with the application, the defendant with the knowl- 
edge of the fact before it, that the answer to question 14 was not 
full and complete, made no objection on that ground, but ac- 
cepted the assured and issued the certificate. In view of all of 
these facts, and the circumstances surrounding the transaction, 
we think it was for the jury to say whether the assured’s answer 
to question 14 was made honestly and in good faith, and without 
any intention to deceive the defendant. Besides, courts have not 
been disposed to hold the assured to a high degree of strictness 
with respect to questions of this character. It is well settled that 
in answer to such questions the assured is not required to give 
the name of every physician he has consulted or every ailment for 
which he has been treated, but may restrict his answer to serious. 
ailments: Blumenthal vs. Berkshire Life Ins. Co, (Mich., 96 N. 
W., 17) and cases cited. 
The next question, 


Are you now of sound body, mind and health, and free from 


disease and injury, of good moral character and exemplary 
habits ? 
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The space left for this answer is barely sufficient for the word 
“Yes”. This clearly shows that the company required a categori- 
cal answer. The question itself shows that it called for the opin- 
ion of the applicant. The applicant at that time, so far as is dis- 
closed by the evidence, may have been or at least may reasonably 
have supposed himself to be, in good health and free from dis- 
ease. The space left for his answer precludes the idea that it was 
intended that he should give a history of his past ailments. There 
is nothing in the record that would warrant the court in holding 
that the answer was not given in good faith, and according to the 
applicant’s condition as he understood it at that time. 

We come now to the last question :— 


(21) Have you been an inmate of any infirmary, sanitarium, 
retreat, asylum or hospital? 


The space left for the answer to that question also indicates 
that the association required a categorical answer, and the an- 
swer is “No”. We have seen that the assured, in 1900, was 
treated at the home, or sanitarium of a certain physician, for a 
period of about ten days. We have also seen that this place is 
sometimes referred to as the home of such physician, and some- 
times as his sanitarium. This physician testified that he had 
treated the assured in June, 1900, in the city of Norfolk, and, when 
asked at what particular place in that city, answered, “At my sani- 
tarium; at my home.’”’ When asked if he maintained a hospital 
or sanitarium in that city, he answered, “I did in the year 1901”, 
the year following his treatment of the assured. Taking this evi- 
dence all together, we infer that at the time the assured was 
treated by this physician in Norfolk, the place where he was 
treated was not commonly known as a hospital or sanitarium, 
but merely as the doctor’s private home, where, in special cases, 
he received patients for treatment. And it is highly probable 
that the assured knew the place by the name by which it was 
commonly known, and that he would have been surprised had 
he been told that by entering the doctor’s private home for treat- 
ment, he became an inmate of “an infirmary, sanitarium, retreat, 
asylum or hospital”. The question immediately preceding the 
one under consideration, “Have you ever taken any treatment 
for tobacco, morphine, cocaine or opium habit?” throws some 
light upon the construction which the assured placed upon the 
inquiry as to whether he had ever been an inmate of an infirmary, 
etc. It carries with it a suggestion of the popular conception of 
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the institutions where such habits are commonly treated which is 
entirely different from that of the private home of a physician 
where patients are occasionally received for treatment. We con- 
sider the evidence ample to warrant a finding that the assured’s 
answer to the question under consideration was given in good 
faith, and truthfully, as he understood the question. It is true, 
the jury found specially that the place was a sanitarium, but that 
is a mere matter of a difference in definitions, and does not nec- 
essarily contradict the general finding that the assured’s answers 
were given honestly, in good faith and without any intention to 
deceive. 

Complaint is made of the refusal of the court to give certain in- 
structions tendered by the defendant, but as such instructions 
each and all conflict with the theory upon which the court sub- 
mitted the case, and which, in our judgment, was the proper 
theory upon which to submit it, they require no extended notice 
at this time. 


It is recommended that the judgment of the District Court be 
affirmed. 
Duffie and Jackson, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


RUFFNER BROS. 
v8. 
DUTCHESS INS. CoO.* 


An inventory of a stock of merchandise, within the meaning of the term 
“inventory” used in what is known as the “iron-safe clause” of a fire 
insurance policy, is a list of all the articles of merchandise in the 
stock, sufficiently itemized to show the kinds and numbers or quan- 
tities thereof, together with their values at the time of making the 
same, as nearly as they can be ascertained. 

In the case of a store, opening with an entirely new stock of goods, at 
or. about the date of the issuance of the policy, the invoices of the 
first lot of goods put into it, giving the quantities thereof by items, 
with the cost prices, if preserved and kept for production, upon the 
demand of the insurer, as and fer an inventory, will constitute such a 
list, and the insured will have substantially complied with so much of 
the policy as requires the taking of an inventory. 

In determining what constitutes such an inventory, regard must be had 
to the purpose for which it is required, and, in seeking this, all parts 
of the “iron-safe clause” should be read and considered together. 

Cancellation of a fire insurance policy, by an agent of the company, 
having no authority to waive conditions, except by indorsement on 
the policy or addition thereto, does not imply a waiver of a breach, 
previously made, of a promissory warranty therein contained, or es- 
top the company from relying upon such breach as matter of defense 
to an action on the policy, though it be shown that the agents had 
knowledge of such breach. 

Violation of a clause of an insurance policy, declaring that it shall become 
null and void, if the hazard be increased by any means within the 
control or knowledge of the insured, is not waived by a letter, written 
at or about the date of the fire, which caused destruction of the prop- 
erty, by an agent of the company, having no authority to waive con- 
ditions, except by indorsement on the policy or addition thereto, 
notifying the insured that the policy is canceled, and specifying said 
violation as the reason for canceling it. 

This court, on reversing a judgment for the plaintiff and setting aside a 
verdict for insufficiency of evidence and refusal of the trial court to 
exclude the evidence from the jury and direct a verdict for the de- 
fendant, will not remand the case for a new trial, but will render judg- 
ment for the defendant, when it does not appear that injustice will 
be done thereby. 


Error from Circuit Court, Kanawha County. Action by Ruff- 
ner Brothers against the Dutchess Insurance Company. Judg- 
ment for plaintiffs, and defendant brings error. Reversed, and 
judgment rendered for defendant. 


CHILTON, MAcCCorRKLE & CHILTON and MuRRAY BRIGGS, 


for Plaintiff in Error. 
. Syllabus by the Court 





1906. ] Ruffner Bros. vs. Dutchess Ins. Co. 591 


MOLLAHON, McCiintTic & MATHEWS, for Defendants in Er- 
vor. 


POFFENBARGER, J. 

The Dutchess Insurance Company complains of a judgment 
for the sum of $649.12, rendered against it by the Circuit Court 
of Kanawha County, on the 27th day of March, 1905, in favor of 
Ruffner Brothers, assignees of A. Haws and his son, H. H. 
Haws, who are doing business as the Haws Company. The 
policy of insurance, under which the loss sustained by the Haws 
Company occurred, had covered a frame store building, a stock 
of general merchandise kept therein, and the store and office 
furniture and fixtures. The stock of goods so insured was en- 
‘tirely new at the time of the issuance of the policy. After the 
policy had been in force a short time, an addition to the build- 
ing in which the store was kept was made for the accommoda- 
tion of a steam gristmill, and the mill installed therein and 
operated to an extent not clearly indicated before the fire oc- 
curred. In the meantime, Haws had attempted to obtain insur- 
ance on the mill from the agents from whom he had secured the 
policy on the store. They had declined it, and he had vainly 
tried to obtain it from another agency. Some days before the 
fire occurred, a member of the firm of Lohmeyer & Goshorn, the 
agents, had informed him they would give him no insurance on 
the mill, but they would carry his store at a 6 per cent rate, 
which was an increase of 4 per cent over that of the policy he 
then had. The defenses relied upon by the defendant were two 
innumber: First, non-compliance with that part of the iron-safe 
clause which required an inventory to be made within thirty days 
from the issuance of the policy, unless one had been taken 
within twelve calendar months prior to the date of its issue; and, 
second, violation of that clause of the policy which declared it 
would become void if the hazard should be increased by any 
means within the control or knowledge of the insured, unless 
permitted or waived by an indorsement on the policy or attached 
thereto. 

As constituting substantial compliance with the requirement 
of an inventory, the plaintiff relied upon his invoices or bills. He 
reasonably contended that, it being a new store, the first lot of 
goods having been placed in it but a few days before the issu- 
ance of the policy, these bills constituted a complete list, by 
items, with the values annexed, of all the goods that had been put 
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into the store. At the date on which the first lot was taken into 
the store and put upon the shelves, the invoices therefor made 
up as complete and accurate a list of the goods as if they had 
been relisted into a book. All goods subsequently put in, for 
which bills were likewise received and kept, were additions to 
the stock. The purpose and object of an invoice is not very 
clearly defined in insurance law. Most of the courts, in dealing 
with it, simply refer to the legal definition of the term “inven- 
tory”. This falls far short of indicating what it is intended for, 
the function it performs between the parties. It seems to me 
perfectly plain that the requirement is intended to secure, in the 
interest of the insurance company, and possibly both parties, a 
basis, or starting point, upon which to found an estimate of the 
value of the stock in case of a loss. It, of itself, indicates nothing 
except the quantum and value of the stock at the time of the 
taking thereof. It does not indicate what they amounted to at 
any previous or subsequent date, nor the average stock. Having 
an inventory at a given date, however, and the invoices for goods 
subsequently put in, the determination of the aggregate value of 
all the goods in the store at the date of the inventory, and those 
subsequently put in, is a mere matter of addition. All insurance 
policies on merchandise require the production of the invoices 
as well as the inventory. Another requirement which goes with 
the inventory and the bills, as an ally, in working out the esti- 
mate, is the book in which the account of sales is kept. After 
ascertaining, from the inventory and the bills for the goods sub- 
sequently put in, the aggregate as above stated, the quantities 
and values of the goods sold out of the store are deducted, and 
thus a fair and reasonable indication, as to the quantities and value 
of the goods at the date of the fire, is obtained. The three 
clauses of the iron-safe provision require the inventory and 
keeping of the books and their protection by means of the iron 
safe. In determining what they mean, what more reasonable 
view could be taken than that they must be all construed to- 
gether? Some courts exclude the invoices and deny to them the 
force and effect of an inventory, upon the fanciful ground that 
they are no index to the value of the goods. What better evi- 
dence of the value of the goods could there possibly be than the 
bills showing what they had cost? They show the value as 
agreed upon between the owner of the store and a disinterested 
third party, while an inventory would show the value according 
to an estimate put upon them by an interested party, knowing 
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that the inventory was made for the purpose of forming the 
basis of a claim against the insurance company. I am utterly 
unable to see any force in that contention. Of course, the in- 
voices would not constitute an inventory in the case of a store 
which had been running for a considerable time. They would 
not afford any basis upon which to begin the estimate, but in 
the case of a new store starting simultaneously with the issu- 
ance of the policy, or practically so, the first bill constitutes as 
good a basis for the beginning of the estimate as an inventory 
could possibly afford. It has been suggested in one or two in- 
stances that, if the bills were pinned together and some indorse- 
ment made upon them, indicating an intention to treat them as 
an inventory, they might, on the theory of substantial compli- 
ance, be deemed to constitute an inventory. In other words, 
they constitute an inventory if they are indorsed “inventory”, 
otherwise they do not. This, to my mind, puts. more merit into 
the name of the thing than it is entitled to. It sacrifices sub- 
stance to mere form and technicality. What is an inventory is 
to be determined in view of the peculiar circumstances of the 
case. What would substantially comply with the requirement 
in one case would not in another, in which the circumstances are 
wholly different. For these reasons, we are unwilling to follow 
Ins. Co. vs. Knight (Ga., 36 S. E., 821, 52 L. R. A., 70, 78 Am. 
St. Rep., 216); Fire Ass’n vs. Masterson (25 Tex. Civ. App., 518, 
61 S. W., 962), and the Mississippi case in which the proposition 
advanced by the attorneys for the plaintiff in error arose, and we 
hold that the evidence is sufficient to sustain the finding of the 
jury in favor of the plaintiff on the first issue. 

The violation of the clause against increase of hazard is ad- 
mitted, but it is insisted that there was a waiver on the part of 
the defendant. The claim of waiver is predicated upon the 
knowledge which the agent of the defendant company had, at 
the time of the issuance of the policy, of the intentgon of the in- 
sured to build the addition to the storehouse and install a grist- 
mill in it, and of the actual consummation of this design before 
the fire occurred, and upon a letter written by them to the in- 
sured, dated the day of the fire, but received on the day after 
that occurrence. The store was destroyed about 10 o’clock on 
the night of December 23d, and the letter was postmarked 1:30 
a.m., December 24th. It reads as follows : “A Haws, Esgq., 
City—Dear Sir: We again call your attention to policy No. 


3379 Dutchess Insurance Company covering on your building, 
VOL. XXXV.—38. 
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stock and fixtures which has not yet been returned to us for 
cancellation. We desire now to notify you that the policy is 
canceled on account of the gristmill exposure and of no effect, 
if you will return it the return premium will be paid to you. The 
policy referred to is in the name of “The Haws Co.’ Yours very 
truly [Signed] Lohmeyer & Goshorn.” ; 

The claim of waiver is stated in two ways. One is that can- 
cellation of the policy necessarily implies that the party canceling 
it deemed it to be, at the date of cancellation, in full force and 
effect, otherwise there would be a contradiction in terms and an 
inconsistency in conduct. To “cancel” means to make void, to 
annul, to destroy, and it is said that that which has no existence 
or is not valid or of any effect cannot be annulled, made void, or 
destroyed. The view that a breach of a condition or warranty 
in an insurance policy does not make it absolutely void, but only 
voidable, would be a sufficient answer to this contention. Many 
cases hold that such is the effect: Ins. Co. vs. Heiduk (Neb.), 
40 N. W., 481, 27 Am. St. Rep., 402. To the same effect are the 
decisions in Illinois, Missouri, Michigan and Iowa. If not abso- 
lutely void, but only voidable, there would be no inconsistency 
in the act of cancellation by which it would be utterly destroyed. 
Moreover, no such implication is recognized by the courts. 
Deeds, contracts and other instruments are frequently canceled 
by courts of equity on the express ground that they are void, for 
some reason shown, by way of removing cloud from title, or pre- 
venting some use of the instrument which might be injurious to 
the plaintiff. Formerly it was held that a court of equity would 
not cancel a deed or other instrument which was void on its face, 
but the weight of authority now seems to be that such instru- 
ments will be canceled. Appeals are entertained by this and 
other courts from void judgments and decrees, notwithstanding 
the apparent implication raised by entertaining them that there 
is a judgment or decree. In order to put the question beyond 
doubt and dispose of it upon non-technical grounds, it may be 
said there is no contradiction or inconsistency in the act of 
cancellation, and that it does not raise any implication of the 
continued life of the policy. It is an absolute right conferred 
upon the insurer by the terms of the policy independently of any 
cause. It might be exercised at any time, with or without cause. 
Therefore a cancellation does not imply even that there was any 
cause of forfeiture, much less the additional fact that such cause 
was waived. The two things are in no sense connected or inter- 
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dependent. A cause of forfeiture may be asserted, although no 
cancellation was ever made or attempted. If there had been no 
cancellation in this case, the defense could have been set up as 
fully and unreservedly as it has been. Even if it be admitted that 
the increase of hazard rendered the policy absolutely void, nei- 
ther that fact, nor the right to rely upon it as a defense, had any 
connection whatever with the right of cancellation; and, if we 
say it rendered it void, the insurer might consistently exercise 
the right of cancellation in order to preclude the setting up of 
any claim under the policy, although void. In testing this ques- 
tion, it is proper to look beyond the facts of the particular case 
and see how the theory advanced would operate under other 
conditions. Take a case in which the insurer knows nothing of 
the cause of forfeiture at the time of the cancellation. Could it 
reasonably be said to have waived that of which it had had no 
knowledge? The argument advanced here would produce a 
waiver in the case. 

The other theory of waiver is that the letter, although not 
physically attached to the policy, may be deemed in law to be 
added thereto, and to constitute a waiver in writing by the agents. 
That they had authority to execute such a waiver, or to grant 
permission to do that which would increase the hazard, provided 
they did it by an indorsement upon the policy of a writing an- 
nexed to it, is not denied or questioned. Whether, if 
a waiver, it might be regarded as annexed to the policy, 
it is not necessary to say, for this paper does not, in 
express terms, waive the breach of the condition, nor, viewed 
in the light of the facts and circumstances, can it be con- 
strued to be a waiver. Its terms import the exact contrary of a 
waiver. The reference in it to the mill, as the reason for can- 
cellation, plainly negatives intent to assume the additional risk. 
The letter expresses dissatisfaction with the conduct of the in- 
sured. On account thereof, he is notified that the policy is can- 
celed. There is not a word in the letter which expresses waiver 
or any intention to waive. There is no reference to liability or a 
claim of liability on the policy. As to whether the company is 
liable, or whether it will forego any right to defend on the 
ground of violation of warranty or condition, the letter is abso- 
lutely silent. No reference whatever is made to the respective 
rights of the parties under it. Moreover, it bears on its face an 
implication that there had been a previous demand for the re+ 
turn of the policy. It begins by saying: “We again call your 
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attention to policy No. 3379”, etc. In point of fact, there may 
not have been any such demand, but, whether true or false, it re- 
fiects intent on the part of the writers, and tends to negative any 
intention to waive the violation of conditions. In point of fact, 
the insured had been plainly informed that the company would 
not carry his building and store, at the price for which it had 
issued the policy, and that, in order to obtain a continuation of 
the protection afforded him by the policy, he would have to pay 
a premium three times as large. Having given him this notice, 
the agents might very reasonably have expected him to return 
the policy and make a new contract. For these reasons, our 
conclusion is that the letter does not constitute a waiver, and that 
as the jury predicated its verdict upon the theory of a waiver, as 
shown by answers to special interrogatories, the court should 
have set aside the verdict. 

The trial court further erred in refusing to exclude the evi- 
dence and to instruct the jury to render a verdict for the defend- 
ant, for the evidence establishes fully and clearly a violation of 
the warranty against increase of hazard. The admitted con- 
struction of the addition to the storeroom, the installation there- 
in of a gristmill, the operation thereof, and a material increase of 
hazard. These motions having been overruled, the case went to 
the jury under instructions, given at the request of both parties. 
Of the twelve asked for by the defendant, four were given and 
eight refused, and it excepted. It excepted further to the action 
of the court in giving one of plaintiff’s instructions. In view of 
the judgment to be rendered here, refusing a new trial, it is un- 
necessary to examine the instructions. 

The reasons which, in the opinion of the majority of the court, 
justify the rendition of judgment for the defendant here, and im- 
pel them to refuse to remand the case, with liberty for a new 
trial, are set forth in the opinion of Judge Brannon in Maupin 
vs. Ins. Co. (53 W. Va., 557, 45 S. E., 1003), and by Judge 
Sanders in Anderson vs. Tug River Coal Co. (decided at this 
term), 53 5S. E., . As I wholly dissented in the Maupin Case, 
I expressed no opinion concerning the propriety of rendering 
judgment for the defendant. Now, however, having carefully 
examined the authorities, analyzed them as best I can, and 
reached the conclusion that this action, on the part of the Appel- 
late Court, is a violation of well-settled legal principles, as well 
as a radical departure from the previous practice of this court, I 
feel called upon to dissent from it and register my protest 
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against it. In those states in which this practice prevails, no dis- 
tinction is made between cases in which the sufficiency of evi- 
dence to sustain the verdict is tested by a motion to exclude, 
made at the close of the plaintiff's evidence, a motion to direct a 
verdict at the conclusion of the whole evidence, and a motion to 
set aside the verdict after the rendition thereof. They apply it 
generally, simply saying that as they can clearly see that no bet- 
ter case can be made, or that it does not affirmatively appear that 
it can be done, they therefore refuse to remand. Such is the rule 
in Illinois, Georgia, Maryland, Michigan, lowa, Washington and 
Missouri: Senger vs. Harvard, 147 IIl., 304, 35 N. E., 137; Sid- 
dall vs. Jansen, 143 Ill., 543, 32 N. E., 384; Neer vs. Railroad 
Co., 138 Ill., 29, 27 N. E., 705; Brink vs. Morton, 2 Iowa, 411; 
Herring vs. Hock, 1 Mich., 501; Mudd vs. Harper, 1 Md., 110, 
54 Am. Dec., 644; Emery vs. Owings, 6 Gill (Md.), 191; Stock- 
ton vs. Frey, 4 Gill (Md.), 406, 45 Am. Dec., 138; Dayton vs. 
Fargo, 45 Mich., 153, 7 N. W., 758; Rutledge vs. Railway Co., 
123 Mo., 141, 24 S. W., 1053, 27 S. W., 327; Carroll vs. Transit 
Co., 107 Mo., 653, 17 S. W., 889; Bernhard vs. Reeves, 6 Wash., 
424, 33 Pac., 873. In all the above named states except Wash- 
ington, the practice seems to be settled. In that state, however, 
a later decision (Edmunds vs. Black, 13 Wash., 490, 43 Pac., 330) 
enunciates a contrary doctrine, holding that there must be a 
remand to the lower court when the evidence is insufficient to 
sustain a verdict. In that case, there was no evidence whatever 
to sustain it. In the case in 6 Wash., 33 Pac., above cited, the 
matter seems not to have been discussed; but in the later case it 
was, and, upon a careful review of the authorities, the court de- 
liberately decided the question. In Arkansas the statute gives 
to the Appellate Court the broad power of rendering such judg- 
ments as justice may require. Even under that, the court took 
the view that it was unjust, and therefore violative of law, to 
refuse to remand a case upon reversing a judgment for insuffi- 
ciency of evidence, since, for aught the court knows, a better 
case can be made on a new trial: Pennington vs. Underwood, 
56 Ark., 53, 19 S. W., 108. In some other states, it has been 
held that, although the court has the power to refuse a new 
trial, it will only do so when it clearly appears that the plaintiff 
cannot better his case. This is the law in Wisconsin, but that 
court remands, when the verdict is unsupported by any evidence 
whatever, because it will not assume that the plaintiff cannot 
furnish the evidence to sustain his declaration: Wight vs. 
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Rindskopf, 43 Wis., 344. Such is the rule in Texas also: Wil- 
loughby vs. Townsend, 93 Tex., 80, 53 S. W., 581; Boettcher ys. 
Prude, 32 Tex., 472. 

The best exposition of the rule in Pennsylvania is found in 
Railroad & Coal Co. vs. Norton (24 Pa., 465, 64 Am. Dec., 672), 
in which the court said: “The plaintiff's declaration contained 
a good cause of action, and in such cases, where we reverse, we 
always award a venire de novo, both because he may, on a second 
trial, find evidence to support his narr., and because it is necessary 
to enable the defendant to recover his costs if the plaintiff fail to 
make out of his case in evidence.” Some other Pennsylvania 
cases are cited by the text-writers as being in conflict with 
this, but they will be found, upon examination, not to be. One of 
these is Miller vs. Ralston, 1 Serg. & R. (Pa.), 309. The action 
was brought before the debt was due, and the court refused a new 
trial because it appeared that there was no cause of action, nor 
even a pretense of one. Another is Griffith vs. Eshelman, 4 
Watts (Pa.), 51. There, it appeared from the plaintiff's declara- 
tion that he had no cause of action. His declaration was incur- 
ably bad. It was not a case of insufficiency of evidence nor one 
in which the evidence could be considered at all. One case is 
cited from New Jersey (Hinchman vs. Clark, 1 N. J. Law, 340), 
but it stood upon a special verdict, the facts all ascertained. One 
is cited from Kentucky (Broaddus’ Devisees vs. Broaddus’ Heirs, 
10 Bush., 299), in which the court say they will remand, except 
where there is no evidence to sustain the verdict. By what 
process of reasoning this conclusion was reached is not in any 
way indicated. Nothing is said about it in the opinion. In 
South Carolina, the sufficiency of the evidence is tested on the 
defendant’s motion to non-suit the plaintiff. In Townes vs. Au- 
gusta (46 S. C., 15, 23 S. E., 984), the Supreme Court of that 
state, upon mature consideration, announced the rule as follows: 
“If the non-suit was improperly refused, and the nature of the 
plaintiff's demand was such that no recovery could be lawfully 
had, this court will grant the motion, and dismiss the plaintiff's 
complaint. If however, it was merely a case of insufficiency of 
proofs adduced at the trial to support the cause of action in itself 
of a proper and legal nature, this court will not dismiss the com- 
plaint upon appeal, but order a new trial, to afford the plaintiff 
an opportunity to make better proofs.” I understand the dis- 
tinction here stated to be the same as the one made by the Penn- 
sylvania and New York courts; namely, if the declaration sets 
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forth matter which does not, and cannot, constitute a good cause 
of action, final judgment of dismissal will be rendered by the Ap- 
pellate Court, but, if the declaration be good or curable by 
amendment, the case will be remanded. The procedure in New 
York is under a statute which authorizes the Appellate Court 
to reverse or affirm, wholly or in part, or to modify, the judg- 
ment appealed from, and to grant a new trial if necessary or 
proper, and to grant to either party the judgment which the 
facts warrant. Under an authority so broad and discretionary 
as that, the New York court of last resort has solemnly declared 
over and over that the Appellate Court cannot properly render 
final judgment for the appellant, unless the facts are conceded 
or undisputed, or are established by official record or found by 
the trial court, or it appears that no possible state of proof ap- 
plicable to the issues will entitle the respondent to judgment: 
Benedict vs. Arnoux, 154 N. Y., 715; 49 N. E., 326; Edmons- 
ton vs. McLoud, 16 N. Y., 543; Hendrickson vs. City of New 
York, 160 N. Y., 144, 54 N. E., 680; New vs. Village, 158 N. Y., 
41, 52 N. E., 647. 

Certain decisions of the Supreme Court of the United States 
are sometimes cited for the proposition that, on reversing a 
judgment for insufficiency of evidence, on a motion to set aside, 
or refusal of a direction to the jury to find for the defendant, it 
will enter final judgment. This is a misapprehension. Those 
cases do not assert such a proposition. In all of them the parties 
waived trial by jury and submitted the matters in difference to 
the court. That is equivalent to a demurrer to the evidence. 
By agreement of the parties, the case is withdrawn from the 
jury. Both parties voluntarily relinquish the right to a jury 
trial: Allen vs. St. Louis Bank, 120 U. S., 20, 7 Sup. Ct., 460, 30 
L. Ed., 573; Rolling Mill vs. Rhodes, 121 U. S., 255; 7 Sup. Ct., 
882, 30 L. Ed., 920; Fort Scott vs. Hickman, 112 U. S., 150, 5 
Sup. Ct., 56, 28 L. Ed., 636—cited in the Maupin Case. In all 
these cases, it is expressly stated that the trial by jury was waived 
and the case submitted to the court by a formal written stipula- 
tion. When the trial is by a jury and the verdict set aside for 
want of sufficient evidence, the practice in the Supreme Court 
of the United States is shown by the decision in Railroad Co. vs. 
Jones, 95 U. S., 439, 24 L. Ed., 506. The court held that the evi- 
dence disclosed a clear and undisputable case of contributory 
negligence on the part of the plaintiff. The defendant had failed 
to ask the court to direct a verdict, but had asked an instruction 
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directing the jury to find for the defendant, if they should find 
that the plaintiff knew the box car was the proper place for 
him, and that his position on the pilot of the engine was a dan- 
gerous one. The court concluded its opinion as follows: “The 
plaintiff was not entitled to recover. It follows that the court 
erred in refusing the instruction asked upon this subject. If the 
company had prayed the court to direct the jury to return a 
verdict for the defendant, it would have been the duty of the 
court to give such instruction, and error to refuse.” Instead of 
rendering judgment for the defendant, however, the case was 
remanded with directions to issue a venire de novo. How much 
stronger case could be presented than that? There was an 
affirmative showing by the plaintiff's own evidence of a fact that 
effectually barred recovery. In Pleasants vs. Fant (22 Wall., U. 
S., 116, 22 L. Ed., 780) the court gives a full exposition of the 
principles upon which the motion to exclude evidence rests. In 
the concluding part of the opinion, Mr. Justice Miller said: “It 
is the province of the court, either before or after the verdict, to 
decide whether the plaintiff has given evidence sufficient to sup- 
port or justify a verdict in his favor. Not whether on all the 
evidence the preponderating weight is in his favor, that is the 
business of the jury, but conceding to all the evidence offered 
the greatest probative force which according to the law of evi- 
dence it is fairly entitled to, is it sufficient to justify a verdict? If 
it does not, then it is the duty of the court after a verdict to set 
it aside and grant a new trial.” He then shows the absurdity of 
requiring the submission of the evidence to the jury under such 
circumstances, and says: “In such case the party can submit to 
a non-suit and try his case again if he can strengthen it, except 
where the local law forbids a non-suit at that stage of the trial, 
or, if he has done his best, he must abide the judgment of the 
court, subject to a right of review, whether he has made such a 
case as ought to be submitted to the jury, such a case as a jury 
might justifiably find for him a verdict.” It is to be observed 
here that that court says that, when a motion to direct a verdict 
is made, the plaintiff has a right to take a non-suit. He is not 
bound to let his case be withdrawn from the jury in that way. 
He may get out of court, for the time being, for the purpose of 
bettering his case on another trial. 

This court, in Knight vs. Cooper (36 W. Va., 232, 14 S. E., 999), 
announced the two principles declared by the Supreme Court of 
the United States. There was a case of insufficiency of the 
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evidence, one in which the court might have directed a verdict, 
had it been requested, and this court reversed the judgment, set 
aside the verdict and remanded the case, suggesting that the 
trial court, on the same evidence, in another trial, might direct a 
verdict “first giving the plaintiff an opportunity to suffer a non- 
suit if he desired”. When an Appellate Court, on reversing a 
judgment and setting aside a verdict for insufficiency of the evi- 
dence, whether there has been a motion to exclude at the con- 
clusion of plaintiff's evidence, a motion to direct a verdict upon 
all the evidence, or a motion to set aside the verdict, renders 
judgment for the defendant, it denies to the plaintiff the oppor- 
tunity to take a non-suit. In the case of motions to exclude and 
direct, he is not given an opportunity to better his case in view 
of the final action by the court; for the reason that he is under 
no duty to ask for a non-suit in the trial court, because the court 
refuses and overrules the motion. His situation is the same ds a 
plaintiff when his declaration or bill is demurred to. As long 
as the court rules with him, holding his pleadings sufficient, there 
is a presumption of correctness, upon which he may rely, and he 
is under no duty to ask leave to amend. It is only when the 
court says the pleading is insufficient that the party is put under 
a duty to ask leave to amend. So, where the sufficiency of his 
evidence is challenged by a motion to exclude or direct a verdict, 
as long as the court rules in his favor, he may well suppose that 
his evidence is sufficient, and is excused from making application 
to fhe court for leave to strengthen it. For the court afterward 
to turn around and render a judgment against him, without giv- 
ing the opportunity to better his condition, which he could have 
had in the court below, and of which that court could not have 
deprived him, is to take him by surprise, and do him a rank in- 
justice. Besides, for aught the court can know, except by way 
of guess, it may grievously injure him. The Supreme Court of 
Vermont, in reversing a judgment in which such a motion was 
made and ought to have been sustained, said: ‘While we hold 
that it was the duty of the court to have entertained the defend- 
ant’s motion to direct a verdict and enter judgment in its favor, 
and while generally it is the duty of this court to enter such judg- 
ment as the trial court should have done, yet, if the trial court 
had sustained the defendant’s motion the plaintiff might have de- 
sired and been permitted, to introduce further evidence, and she 
may desire to do so on another trial. Hence the cause is re- 
manded for a new trial:’ Latremouille vs. Railway Co., 63 Vt., 
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336, 22 Atl., 656. To see how the plaintiff, in such case, may pro- 
tect himself by exercising his right to take a non-suit, it is only 
necessary to bear in mind that the court, in acting upon such a 
motion, performs two functions. It first determined whether 
there is sufficient evidence to take the case to the jury. This is a 
preliminary step. If the court be of opinion that it is not suffi- 
cient, then follows the order of exclusion or direction of the ver- 
dict. Upon the announcement by the court that in its opinion 
the evidence is insufficient, the plaintiff has an opportunity, be- 
fore the verdict is rendered under the direction of the court, to 
take a non-suit and thereby prevent his case from being taken 
from the jury by the court in its then condition. He thereby 
saves to himself his constitutional right of a trial by jury. This 
principle puts it beyond the power of the defendant and the 
court to take his case from the jury in that way. Whether that 
right is a valuable one to him in a particular case, it is not for 
the court to say, until the defendant has put himself in a position 
to authorize such action. Though a court may clearly see that 
no harm, in a practical sense, will result from forcing a defendant 
to trial on a bad declaration, it can never overrule a demurrer 
for that reason. He cannot be deprived, for reasons of mere ex- 
pediency, of his right to require a good declaration or bill before 
pleading or answering. The law deems that right to be a valu- 
able and sacred one, whether it be so, in the particular case or 
not, and does not permit any court to assert the contrary. Nor 
can a court properly deprive a litigant of any other legal right 
because, forsooth, the judge cannot see how he is injured there- 
by. By rendering final judgment in such cases as this, the plain- 
tiff is deprived of his opportunity to better his case. It directly 
and expressly refuses that which the trial court would have been 
bound to allow him, had it concluded the evidence was insuff- 
cient. The rendition of a judgment by the Appellate Court, in 
such a state of the case, works another injury in a legal sense, by 
putting the parties on an unequal footing. It enables the defend- 
ant to have three chances, one before the court and two before 
the jury; while the plaintiff has but one, a chance before the 
court. It allows the defendant to make a demurrer to the evi- 
dence against the plaintiff, for his own benefit, without subjecting 
himself to the operation of a demurrer. Upon the court’s re- 
fusing his motion, he has a chance of a verdict in his favor. If 
he fails to get that, he comes up to the Appellate Court, on the 
issue of law, and has final judgment. If the verdict be for the 





1906. ] Ruffner Bros. vs. Dutchess Ins. Co. 603 


defendant, however, and the plaintiff is compelled to come to this 
court to get rid of it, upon reversing the judgment and setting 
aside the verdict, he cannot have a final judgment against the 
defendant, but must go back and give the defendant another 
chance before the jury. Upon what principle an Appellate 
Court can justify such a discrimination between parties, I am 
unable to see. It is to be remembered in this connection, too, 
that the subject-matter of this discrimination is the constitutional 
right of a jury trial. It is more than a mere matter of form or 
technicality, even if it could be set aside and ignored as a matter 
of form. While the courts and text-writers say a motion to 
exclude or direct a verdict is equivalent to a demurrer to evi- 
dence, they do not mean that it is in all respects equivalent there- 
to, but only that, in determining whether it shall be sustained 
or overruled, the principles governing a demurrer shall apply. 
Where the parties join in a demurrer, the case is taken from the 
jury absolutely as to both parties. Neither has any right to go 
back to the jury unless there has been error in admitting or ex- 
cluding evidence. The whole matter is submitted to the court 
for final determination. What was said above about the inability 
of the defendant and the court to take from the plaintiff his right 
to a trial by jury, was qualified by the phrase “in that way”; 
namely, by a motion to exclude or direct a verdict. I am not to 
be understood as intimating that the plaintiff cannot be com- 
pelled to join in a demurrer. When he is compelled to do so, 
however, the other party is also compelled to withdraw his case 
from the jury, so that both parties stand on an equal footing, for- 
ever separated from the jury, and their case wholly in the hands 
of the court. 

Very few of these courts, in which the practice of rendering 
judgment on a reversal obtains, if indeed any, have given this sub- 
ject careful and mature consideration. They have dismissed it 
with a few words, visually with the remark that it is not perceived 
how the plaintiff can make a better case, or that it does not ap- 
pear that he can do so, wherefore the granting of a new trial will 
be useless. I have observed that in one or two instances it has 
been said that it ought to be done in order to put an end to the 
litigation; but this reason falls under the condemnation of the 
great weight of authority. Even the courts that have given it 
have said in the same breath they would grant a new trial, if they 
could see that the plaintiff could make a good case, while others 
have said they would grant it in all instances in which it does not 
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affirmatively appear that the plaintiff could not by any possi- 
bility make a good case. All the reasons assigned, by all the 
courts that indulge in that practice, may be included in that idea 
of utility or expediency, which utterly ignores legal principles, 
and, if extended, would lead to the abolition of all forms of 
action. It would only be necessary to have a judge and a jury, 
and all pleadings might be dispensed with. The trial of an equity 
suit on a declaration in debt would be perfectly justifiable. The 
suggestion that, as the plaintiff has had one trial, he has no legal 
right to another, is one advanced for the first time, so far as I am 
able to see, in Maupin vs. Ins. Co. I think he has, unless the 
defendant has taken the proper step to deprive him of it by a de- 
murrer to the evidence. Even in that case, it is likely the plain- 
tiff may avoid the effort to bind him, by taking a non-suit. While 
he must join in the demurrer or dismiss his action, I do not see 
that the court can compel him to further prosecute, or elect for 
him which alternative shall be taken. The statute forbids the 
taking of a non-suit after the jury has retired from the bar, but 
limits the right no further, and I know of no authority in the 
court to add to it. The right may be of no practical value to him, 
but it is a legal right of which a court cannot deprive him, ex- 
cept by trampling the law under foot. Maupin vs. Ins. Co. is the 
first decision by this court in which the rule here enforced was 
ever applied. No precedent for it will be found in any of the 
Virginia decisions, prior to the division of the state. Even a 
fatal variance between the declaration and the proof was not 
ground for any such action, though it is in some other states. In 
Calvert vs. Bowdoin (4 Call, Va., 217) the court laid down this 
proposition: “lf the evidence differs from the statement in the 
declaration, a judgment of non-suit will be given by the court of 
error; and the cause will not be sent back to the court below 
with a direction to call the plaintiff, or to instruct the jury that 
the evidence does not support the declaration.” Instead of ren- 
dering a judgment for the defendant against the plaintiff, and 
making the matter res judicata, the court merely dismissed the 
action. This is in accord with the rule declared by the South 
Carolina court, and by the Pennsylvania court as above shown. 
For these reasons, I am opposed to the departure made in the 
Maupin Case and in the case of Harvey Coal Co. vs. Dillon (53 
S. E., 928), and would remand this case instead of rendering 
judgment for the defendant. If the defendant desired the case to 
be taken from the jury, it should have demurred to the evidence 
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and deprived itself of any right to go to the jury, while taking 
that right from the plaintiff. 


Brannon, J.: I concur in the judgment, but I doubt point 2 of 
the syllabus. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 


MUTUAL RESERVE FUND LIFE ASS’N 
v8. 
AUSTIN.* 


The policy provided that after being in continuous force for three years 
it should be incontestable, except for non-payment of premiums or error 
in age. It also provided that it should not be in force until deliv- 
ered to the insured when in good health, nor unless the initial pre- 
mium was paid while in good health. 


Held, That where the policy had been delivered and held by the insured, 
and all the premiums paid during more than three years, its validity 
was not affected by the fact that the insured was not in good health 
at the time of its delivery. 


In Error to the Circuit Court of the United States for the Dis- 


trict of Massachusetts. 
Before Lowell, C. J., and Aldrich and Brown, D. JJ. 


Victor J. Lorine, for Plaintiff in Error. 
JosepH BENNETT, for Defendant in Error. 


Browy, D. J. 
The policies of insurance upon the life of Jonathan W. Austin 
contain the following clause :— 


XIV. If this policy of insurance shall have been in continu- 
ous force for three years from its date, it shall thereafter be 
incontestable except for non-payment of premiums as herein 
provided or for misstatement of the age of the member in the 
application therefor, subject to the provisions hereof. 


The insurance company contends that this so-called “incon- 
testable clause” never took effect, for the reason that the policy 
had not been “in continuous force” for three years from its date. 
The application contains the following language :— 


* Decision rendered, Dec. 13, 1905. 
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The applicant further agrees * * * that under no cir- 
cumstances shall the insurance hereby applied for be in force 
until payment in cash of the first payment, while the applicant 
is in good health, and delivery of the policy to the applicant in 
person during his lifetime and while in good health. 


A further provision in the policy is :— 


II. This contract shall not take effect until this policy is de- 
livered to the member in person, during his lifetime and while 
in good health, nor until the first payment is paid in cash 
hereon while said member is also in good health. 


It is established as a fact that Austin was not in good health 
within the meaning of the applications and policies, either when 
the applications were made or when the policies were delivered, 
or when the first premiums were paid. It is further established 
that the policies were delivered to Austin on April 14, 1897 ;— 
that he paid the first payment and all premiums as stipulated in 
each policy until his death on October 5, 1902. The company 
does not rely upon false or fraudulent representations, and dis- 
avows an intention to avoid its policies for breach of warranties. 
It contends that the good health of the applicant was a condition 
precedent, and that no contractual relation, therefore, ever ex- 
isted between the applicant and the defendant below. 

According to this contention, the agreement that the policy, 
after three years from its date, shall be incontestable, save for 
non-payment of premiums or misstatement of age, is itself a con- 
ditional agreement, conditional upon the insurance having been 
“in force” ; and the insurance was not in force because, at the time 
of the delivery of the policy, the assured was not in good health. 

Upon the view that the expression “in force” implies that the 
contract of insurance shall have been of full and binding obliga- 
tion during three years, the clause may well be regarded as self- 
destructive and deceptive. If we are to read it to mean that, if 
the policy shall have been incontestable for three years, it shall 
thereafter be incontestable, it is practically meaningless. 

During the first three years the policy is contestable upon any 
one of the express warranties, or upon any one of the conditions 
inserted by the insurance company for its benefit. These war- 
ranties and conditions all relate to the inception of the obligation 
of the insurance company. It was agreed by the assured that, if 
any condition or agreement should not be fulfilled, the policy 
should be null and void. It is the purpose of an ordinary incon- 
testable clause to annul all warranties and conditions that might 
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defeat the rights of the assured. It is said, however, that this is 
not the ordinary incontestable clause, but a conditional clause 
novel in character. 

An agreement that a policy shall be incontestable is of no 
significance unless we assume the existence of grounds for con- 
test in the terms of the contract, or in extrinsic facts. If the 
policy is not to be regarded as in force during the first three 
vears, provided that after three years the company is able to show 
a breach of warranty or of conditions, then this incontestable 
clause is of no value, save as a deceptive inducement to those 
seeking insurance. A construction which renders the clause 
self-destructive and of no avail to the assured, is to be avoided. 
“Parties to a contract are always to be supposed to have intended 
something, rather than nothing, by what they have said.” We 
think it is clear that the clause contemplates that a policy may 
have been “in continuous force” for three years even though the 
insurance company then had good grounds for avoiding it for 
the reason that a condition precedent had not been fulfilled. The 
words “in continuous force for three years” distinguish between 
policies which mature by death or otherwise terminate within 
three years and policies which do not so mature or terminate. 
Continuance of life for three years removes certain risks, and 
affords a reasonable period for the detection of fraud. It has 
become quite customary for insurance companies to waive war- 
ranties and conditions after two or three years. In construing 
this incontestable clause, we must not lose sight of the fact that 
it relates, not to the risk at the date of the policy, but at a period 
three years later, and to a risk that is different in character. 

The agreement concerning the original assumption of risk is 
distinct and independent from the agreement that the policy, 
after it has been outstanding three years in the possession of the 
assured, shall be incontestable. The document contains two 
separate agreements by the company :— 

(1) To insure conditionally for three years. (2) To relinquish 
defenses after three years. Each of these forms a part of the 
consideration for which the assured pays his money. They relate 
to distinct subject-matter, to different dates. 

To adopt a construction which includes in the agreement to 
relinquish defenses all the warranties and conditions of the first 
undertaking is to destroy the second agreement to relinquish 
defenses. To avoid the reductio ad absurdum which follows, if 
we interpret the words “in force” to mean of full obligation, coun- 
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sel contend that the incontestable clause is not a mere pretense, 
but that it has real significance. 

It is conceded that by the incontestable clause the insurance 
company is precluded from setting up breaches of warranty. 
Upon the brief for the company it is said :— 

“The company offers in its policy, in so far as the correctness 
of the answers made in the application are concerned, to put a 
limit to the time in which it can enforce a strict breach of war- 
ranty, and defeat recovery, by reason of the falsity of any answer, 
whether made in good faith or with knowledge of its falsity or 
not.” 

But, if the expression “in continuous force” means of binding 
obligation, we do not see that the company, by its incontestable 
clause, is precluded from a defense for any breach of warranty. 
The mere concession of this point by counsel does not relieve us 
from the difficulty of finding a sound legal basis for a construc- 
tion which would make the so-called “incontestable clause” cut 
out the defense of breaches of conditions precedent created by 
clauses of warranty, and let in the defense of a breach of a condi- 
tion precedent created by the clause concerning delivery in good 
health. They must both stand upon the same ground. We must 
adopt a construction based upon a consistent application of the 
same rule. 

A distinction is drawn between the statements in the applica- 
tion, which are made warranties, and the condition precedent, as 
to the delivery of the policy while in good health; but this dis- 
tinction does not affect the meaning of the words “in force”, for 
each of the numerous warranties also creates a condition prec- 
edent to the incurring of obligation by the company: Norring- 
ton vs. Wright, 115 U. S., 188; Filley vs. Pope, 115 U. S., 213; 
Davison vs. Von Lingen, 113 U. S., 40; Sweeney vs. Metropoli- 
tan Life Ins. Co., 19 R. I., 171. The effect of a stipulation 
amounting to a warranty is to render the accuracy of the state of 
facts alleged in it a condition precedent of the insurer’s responsi- 
bility, and he becomes bound only “if” and “in the event that” 
they are literally as the assured had thus represented them to be: 
Angell on Fire & Life Ins., § 307. 

The term “incontestable” is of great breadth. It is the 
“policy” which is to be incontestable. We think the language 
broad enough to cover all grounds for contest not specially ex- 
cepted in that clause. The word “policy” may well be taken to 
mean a formal document delivered by the company, and con- 
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taining evidence of an obligation to pay. Such a document so 
delivered is ordinarily contestable, with reference to questions 
arising in connection with its delivery and payment of the first 
premium, as well as with reference to statements contained in the 
application. 

In Carpenter vs. Providence-Washington Ins. Co. (16 Pet., 
495, 509, 510), Mr. Justice Story said :— 

“It is not true that because a policy is procured by misrepre- 
sentation of material facts it is therefore to be treated in the 
sense of the law, as utterly void ab initio. It is merely voidable, 
and may be avoided by the underwriters upon due proof of the 
facts; but until so avoided it must be treated for all practical 
purposes as a subsisting policy. In this very case the policy has 
never, to this very day, been avoided, or surrendered to the com- 
pany. It is still held by the assured, and he may, if he pleases, 
bring an action thereon to-morrow; and, unless the underwriters 
should at the trial prove the misrepresentation, he will not be en- 
titled to recover. *| * * 

“Indeed, we are not prepared to say that the court might not 
have gone farther, and have held that a policy—existing and in 
the hands of the insured, and not utterly void upon its very face, 
without any reference whatever to any extrinsic facts—should 
have been notified to the underwriters, even although by proofs, 
afforded by such extrinsic facts, it might be held in its very origin 
and concoction a nullity.” 

Upon the face of each policy in suit it was not invalid. Until 
contested by the company, it had such force as upon its face it 
purported to have. All of the requirements of the company upon 
the assured were met by the payment of premiums. The policy 
was outstanding as a certificate of membership. If a policy ut- 
terly void upon proof of extrinsic facts may be regarded as “other 
insurance”, so this policy, until either avoided or proven null and 
void in its origin, may be regarded as a policy in continuous 
force. 

The argument that the policy was not in continuous force is 
predicated upon an extrinsic fact not appearing upon the face of 
the policy; to wit, the fact that the assured was not in good 
health at the date of delivery of the policy. In setting up, or even 
in relying upon, this extrinsic fact, the company is contesting its 
policy as evidence of its obligation. If the company is at liberty 
to set up this fact after the lapse of more than five years, it is 


equally at liberty to set it up after the lapse of forty years. In- 
VOL. XXXV.—39. 
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stead of being an incontestable policy, if we adopt the defendant's 
argument, the policy is always contestable. 

All the conditions and warranties appearing upon the various 
documents constituting the contract were for the benefit of the 
insurer. 

To free the mind of the applicant for life insurance from ap- 
prehension raised by these numerous conditions and warranties, 
and to assure him that his beneficiary shall have a clear and in- 
contestable right, is the ostensible purpose of the incontestable 
clause. Read as an independent clause, it is a strong induce- 
ment to the applicant. A construction which reads into it as per- 
manent provisions the very conditions which apparently it was 
designed to terminate makes it not only inoperative, but exceed- 
ingly deceptive, for, while the clause would serve as an induce- 
ment to the applicant and remove his unwillingness to accept a 
policy containing many conditions upon which it might be de- 
feated, the contract would still hold him rigidly to each and 
every warranty and condition contained in it. Such a result may 
be avoided by construing the incontestable clause to mean that 
if the policy does not mature or terminate within three years, 
but during that time is outstanding in the hands of the assured, 


and is not utterly void on its face, and is not avoided by the com- 
pany, but is acted upon by both parties as a subsisting contract, 
it is “in continuous force” within the true meaning of the clause. 

The judgment of the Circuit Court is affirmed, with interest, 
and the defendant in error recovers costs in this court. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


MEILY CO. 
v8. 


LONDON & L. FIRE INS. CO.* 


The defense in a suit on a fire policy was that the fire was willfully caused 
by the president of the corporation insured, who was its manager. 


Held, That where all but one share of the stock was owned by one 
family, and the management and control of the property was in the 
hands of the president, the same as if he held the actual title, or if 
the stockholders had an understanding that the president should 
burn the property, and he actually did so, there could be no recovery. 

Certain instructions considered. 


At Law. On motion for new trial. 


ROBERT SNODGRASS and A. H. WINTERSTEEN, for Plaintiff. 
Cas. H. BERGNER and FRANK R. SHarruck, for Defendant. 


HOLLAND, D. J. 

This was a suit on two fire insurance policies, one on the mer- 
chandise in the store for $2,000, and the other on the fixtures for 
$1,000. One ground of defense, and the only one of importance 
in considering the reasons for a new trial, was that George W. 
Meily, the president of the plaintiff company, was manager of 
the business, and that the fire was caused by his direct and willful 
act, with the knowledge of the owners, in purposely causing the 
fire to occur in order to defraud defendant in this case and other 
insurance companies that had issued policies upon a portion of 
the same property covered by the policies of the defendant com- 
pany. 

There are twenty-one reasons filed why a new trial should be 
granted, but they raise only three questions, and can be consid- 
ered in the following propositions :— 

1. This being a corporation, the court erred in permitting evi- 
dence to be admitted to show the burning was caused by George 
W. Meily. The defendants called a witness to show that the fire 
which destroyed the property in suit was deliberately and pur- 
posely caused by George W. Meily, president of the corporation, 


* Decision rendered, Jan. 23, 1906. 
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and upon objections to the admission of this testimony the court 
ruled as follows :— 

“In view of the fact that the stock was all owned by this one 
family, excepting one share, and their connection with the in- 
ventory and appraisement and also books and papers, and their 
action before and after the fire, the evidence will be admitted, 
for the purpose of showing the building was burned by George 
W. Meily, the plaintiff, with the assent of the other stockholders.” 

The witness then testified to having seen a person appear in the 
second story back room, with a light in his hand, in a “stooped 
position”, and immediately thereafter hurried from the room. 
The same witness testified that in a few minutes after noticing 
this man fire broke out at the point he had been seen. After all 
the evidence had been submitted, both by the plaintiff and the 
defendants, the court charged the jury that :— 

“Ii from the whole evidence you find that G. W. Meily had 
control, management and power of disposition of this property 
the same as if he had the title, or that there was an understanding 
among them [the stockholders] that he should burn the prop- 
erty in order that they might collect the insurance, and that G. W. 
Meily did, as alleged by the defendant, willfully set fire to his 
store on the night of January 4, 1905, then you should find a ver- 
dict for the defendant.” 

It will not be possible to state all the facts and circumstances 
brought out in the evidence in a trial lasting seven days but upon 
a review, however, I am still convinced of the correctness of the 
ruling admitting evidence to show G. W. Meily’s responsi- 
bility for the fire, and that there was sufficient evidence to submit 
to the jury upon the question as to whether or not the fire was 
caused by the willful act of George W. Meily under circum- 
stances which would make his act a defense in this case. It may 
be admitted that the willful burning of a property by a stock- 
holder in a corporation would not be a defense against the collec- 
tion of the insurance, nor could a plaintiff corporation be pre- 
vented from collecting fire insurance because an agent willfully 
set fire to the property without the participation or authority of 
the plaintiff company. All the cases cited by the plaintiff against 
the admission of the evidence excepted to and the charge of the 
court go no further than to sustain this position. 

In the cases cited the language used in restricting the right to 
recover on fire insurance policies, when the defense is incendi- 
arism on the part of the plaintiff's agent or representative, to 
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cases where the principal has been shown to be entirely innocent 
of the least participation or assent, is so clear and emphatic as 
to affirmatively establish that any participation or assent on the 
part of the principals would prevent a recovery; and in the case 
at bar there was not only the question of assent and knowledge 
on the part of the principals, but the real ownership of the mer- 
chandise destroyed was unquestioned. The defendants insisted 
that Geo. W. Meily was the real owner. In the case of Kirkpat- 
rick, assignee of the Abbey Press Co., v. Allemannia Fire Ins. 
Co. of Pittsburg, Pa., tried at the March term, 1904, in Suffolk 
County, N. Y., Justice Garretson charged the jury as follows :— 

“If the plaintiff's assignor, the Abbey Press, met with an hon- 
est loss, as Kirkpatrick claims it did, there ought not to be any 
reason why the defendant should interpose a defense to the 
plaintiff's claim, and there should be no hesitation on your part 
in finding a verdict in favor of the plaintiff for the full amount of 
the claim with interest. But if the Abbey Press, or those who 
owned its stock and controlled it as its managers, have done that 
which the defendant company claims was done by the Abbey 
Press, acting as every corporation must act through those who 
represent it as its agents and officers, with a purpose which was 
conceived either at or after the time when the contract of insur- 
ance was made, and set fire to the building in which the property 
covered by the policy of insurance was stored, or set fire to the 
property contained in that building, and thus brought about the 
fire which caused the loss, those are acts which the law will not 
sanction, which constitute fraud, and which rightly and properly 
will defeat a recovery on the part of the insured for the loss sus- 
tained under such circumstances. While the defendant company 
admits all the facts which go to make its liability as alleged by 
the plaintiff in his complaint, yet it does claim as a sufficient and 
operating reason why the plaintiff should not recover that the 
Abbey Press or some one or more of its officers, acting in asso- 
ciation with a man bearing, as it claims, close business and per- 
sonal relations with the officers and agents of the Abbey Press, 
willfully, consciously and intentionally ignited this place and 
brought about the destruction by fire either in whole or in part, 
of the property, and therefore that this plaintiff ought not to be 
permitted to prevail. This defense which the defendant has in- 
terposed here is one, as I have said, which if maintained would 
be fatal to the plaintiff's recovery.” 
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On appeal to the Appellate Division, Justice Miller affirmed 
the action of the court below in the following language :— 

“The plaintiff insists upon this appeal that there was no evi- 
dence either that the fire was of incendiary origin or that the in- 
sured, the Abbey Press, was responsible for it. The court sub- 
mitted it to the jury to find for the defendant only in case they 
found that the fire was purposely set, with the knowledge or ap- 
proval of the officers of the Abbey Press. The jury found that 
the fire was of incendiary origin, produced with the knowledge and 
approval of the officers of the insured, and after carefully exam- 
ining the evidence I am convinced that that finding is fully war- 
ranted: Kirkpatrick, Assignee, vs. Ins. Co., 102 App. Div., 327. 

The facts in this case seem to be nearly the same as the one at 
bar. I have been unable to find any other reported cases where 
the same question arose, nor has there been any case brought 
to my attention which holds that a defense, such as made in this 
case, will not be a bar to recover for loss on a fire insurance 
policy. 

2. That even if the alleged incendiarism was a question for 
the jury that question was improperly submitted as against the 
plaintiff, in the manner certain evidence was submitted and in the 
manner certain of the plaintiff's points for charge were answered. 
In the charge of the court, George W. Meily was inadvertently 
referred to as “the plaintiff”, and it is claimed that this preju- 
diced the plaintiff's claim with the jury. The jury were nowhere 
instructed that George W. Meily was the plaintiff, and it was im- 
possible that they should have so understood it. These inad- 
vertent references to George W. Meily as plaintiff were made 
under circumstances that no reasonable being could have under- 
stood that it was the intention of the court to leave the impres- 
sion that George W. Meily was the plaintiff in the case, and I 
have no doubt but that the jury fully understood that George W. 
Meily was president, and that the question for them was his con- 
nection with the fire, with the assent and knowledge of the others 
claiming to be part owners of the property. 

Again, it is objected that the court erred in answering one of 
the plaintiff's points for instructions in their favor in saying to 
the jury “this is true if Geo. W. Meily did not burn the property 
as alleged”, because it is claimed the answer left out of question 
the other necessary condition of the plaintiff company’s assent to 
or knowledge of the burning, and that this language left the im- 
pression that George W. Meily’s independent act in burning the 
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property would prevent a recovery. We do not think this objec- 
tion is well founded, because the jury had been instructed as to 
these other necessary conditions of assent and knowledge on the 
part of the other stockholders, and it had been so frequently re- 
iterated and referred to that it was impossible they should forget 
it, and unreasonable to expect the court at every reference to the 
burning to repeat to the jury what was obviously implied by the 
phrase “as alleged” at the end of the sentence, this is true if 
George W. Meily did not burn the property “as alleged”. 

3. The objection that there was no sufficient evidence to sub- 
mit to the jury that the fire started at three different places at the 
same time, and it was error for the trial judge to submit any 
question of fact upon the hypothesis that the fire so started, is 
not well taken, as the evidence shows that there were at least four 
witnesses called to prove that the fire started in at least three 
different places at the same time, and the court instructed the 
jury on this point as follows :— 

“You will take into consideration what has been said as to the 
fire starting in three different places in that store. If the fire was 
seen to break out at two or more places at the same time, at 
points distant from each other, it is for you to say whether or not 
those fires were started by human agency or whether it was 
accident or misfortune that started them. That is a question for 
you. The fact that they broke out at three different places at 
once, if such is the fact and you find such to be the fact, is a mat- 
ter for you to take into consideration in examining whether or 
not those fires were caused by human agency.” 

Similar instructions were approved on appeal in the case of 
Kirkpatrick vs. Ins. Co., supra, 

Motion and reasons for a new trial are overruled, and a new 
trial refused. 
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Books of account are not the only evidence of the amount of loss, and if 
the appraisers are satisfied that they do not show the correct amount 
of merchandise on hand, they may resort to other evidence, and their 
mere refusal to examine them in such case will not justify the setting 
aside of an award. P 

While it would be more formal for the two appraisers to first proceed to 
determine sound values and damages, and then submit any differences 
to the umpire, the fact that all co-operated in determining values and 
loss does not affect the validity of an award. 


Appeal from Appellate Court, First District. 


JosEPpH E. PAapEN, Oscar A. Kropr & GerorGE A. FoL- 
LANSBEE, Counsel for Appellees. 


HAND, J. (delivered the opinion of the court). 

This is a bill in chancery filed on the 1oth day of December, 
1903, in the Superior Court of Cook County by the appellants 
against the Svea Fire & Life Assurance Company and nineteen 
other insurance companies, to set aside an award fixing the 
amount of loss by fire sustained by the appellants upon a stock 
of merchandise and for an accounting. Answers and replica- 
tions were filed, and the case was tried in open court and a decree 
was entered dismissing the bill, which decree, upon appeal, was 
affirmed by the Appellate Court for the First District, and a 
further appeal has been prosecuted to this court. 

The fire occurred on the 30th day of June, 1903, and the ap- 
pellants having made a schedule of the property claimed by them 
to have been damaged or destroyed, presented the same to said 
insurance companies, and the appellants and the insurance com- 
panies having failed to agree as to the amount of loss and dam- 
age sustained by the appellants, on the 29th day of July, 1903, an 
appraisal agreement to determine the amount of said loss and 
damage, as provided in the policies, was entered into between 
the appellants and the insurance companies. The appellants se- 
lected Julius Kiper and the insurance companies Louis Lapiner 
as appraisers, and Kiper and Lapiner selected R. W. Owen as 
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umpire. In case of disagreement the policies provided the 
amount of loss and damage should be ascertained by two com- 
petent and disinterested appraisers, the insured and the com- 
panies each selecting one, and the two so chosen should select a 
competent and disinterested umpire. The appraisers together 
should then estimate and appraise the loss, stating separately 
sound value and damages, and failing to agree, should submit 
their differences to the umpire, and the award, in writing, of any 
two should determine the amount of such loss. The apprais- 
ers and umpire on the 6th day of August made an award, in 
which they fixed the sound value of the stock of merchandise at 
$14,947.52 and the loss and damages on the same at $4,978.48. 
The appellants were dissatisfied with said award, and on the 
27th of August ignored the award and presented proofs of their 
loss and damage upon said stock of merchandise to said insur- 
ance companies, which the companies refused to accept, and sub- 
sequently, and on the 25th day of September, 1903, proofs of loss 
in conformity with said award were made and filed by the ap- 
pellants with the insurance companies, which proofs were satis- 
factory to and accepted by the insurance companies. 

The trial court, in its decree found the following facts: (1) 
That after the fire a disagreement arose between the complain- 
ants and defendants as to the amount of loss and damage to com- 
plainants’ property, and thereupon the amount of the loss and 
damage was submitted to appraisal, as provided by the terms 
and conditions of the policies of insurance; (2) that in making 
said appraisal the appraisers and umpire acted fairly and im- 
partially, and signed and returned said award honestly and in ac- 
cordance with their deliberate judgment, and that the charges 
of fraud or improper conduct on the part of said appraisers in 
the bill contained were not sustained by the evidence; (3) that 
said appraisers and umpire, in matters not material to their find- 
ings, proceeded irregularly, but that such irregularities did not 
have any prejudicial effect upon the substantial interests of the 
complainants and in nowise affected the merits of the award; 
(4) that after the award was made, and after the complainants 
had full knowledge thereof and of all irregularities complained of 
by them, and with full knowledge of all acts done and performed 
by said appraisers and umpire, and on the 25th day of September, 
1903, proofs of loss on the part of said complainants were made 
and executed in conformity with the said award and delivered 
by complainants to defendants; that said proofs of loss were 
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made and executed by said complainants with full knowledge of 
all facts connected with said appraisal and award, and were made 
and executed as a ratification and confirmation of the findings of 
said appraisers and umpire and in settlement of all claim against 
the defendants for the amounts claimed against each of them 
therein, and that the execution of such proofs on the part of said 
complainants was intended to be a ratification and confirmation 
of said appraisal and award by them at that time, and that said 
proofs of loss were accepted by all the defendants, and that said 
defendants were then, and have been at all times since then, and 
are now, ready and willing, and offer to pay the said complain- 
ants the several amounts due from them, as designated in said 
proofs of loss. 

The first contention made by the appellants is, that the apprais- 
ers erred in refusing to consider the books of account of the ap- 
pellants in determining the amount of appellants’ property which 
was totally destroyed by fire. It appears that the appellants 
submitted their books of account, or some of them, to Julius 
Kiper, the appraiser selected by them, a short time after his 
appointment, and that upon an examination thereof he discov- 
ered that appellants, in one instance, had purchased property for 
the sum of from $300 to $500 which was inventoried by them at 
from $4,000 to $5,000, and that his suspicions, by reason of that 
charge in the inventory, were aroused as to the correctness of 
the books of appellants, and that he thereupon stated to the ap- 
pellants he could not “stand for the books”, and that if they 
expected him to do so he would withdraw as an appraiser. It 
also appears that the appraisers and umpire visited the building 
where the fire occurred, examined the stock of merchandise, 
heard the statements of the appellants with reference to their 
loss and damage, and had before them the schedule prepared by 
the appellants showing the property which they claimed had been 
destroyed or damaged at the time of the fire. They also had 
copies of some portions of appellants’ books of account, which 
were furnished them by the appellants, and it does not appear 
that the account books of appellants were ever turned over to 
the appraisers or the umpire for their examination when they 
were together. The only account book of appellants which was 
in the possession of either of the appraisers was the inventory 
which was delivered to Kiper by appellants, and that book was 
taken from his possession by the appellants before the other 
appraiser or the umpire saw it or was given an opportunity to 
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examine it. While it would have been proper for the appraisers 
or umpire to have examined appellants’ books of account to 
determine the amount of stock which the appellants had on hand 
at the time of the fire, clearly the books were not the only evi- 
dence of that fact, and if the appellants did not produce their 
books, or if they did produce them and the appraisers or um- 
pire were of the opinion they did not show the correct amount 
of merchandise on hand at the time of the fire, the appraisers or 
umpire might properly resort to other evidence to determine 
that fact, and if the appraisers and umpire did fully investigate 
the question of the amount of merchandise which the appellants 
had on hand at the time of the fire, as the evidence shows they 
did, a court of chancery would not be justified in setting aside 
their award by reason of the fact they did not examine appellants’ 
books of account, especially where such books were not pre- 
sented to them by the appellants for their examination, or if they 
believed the books of account did not truthfully show the amount 
of the stock which the appellants had on hand at the time the 
fire occurred. 

In the case of Root vs. Renwick (15 IIl., 461) it was urged that 
the award should have been set aside because the arbitrators 
refused to hear or consider certain evidence which one of the 
parties offered to submit for their consideration. The court 
there said: “In Van Cortlandt vs. Underhill (17 Johns., 509) 
the court lay stress upon the refusal of appraisers to hear rele- 
vant, material testimony, holding it to vitiate the award. Such 
might or might not be its effect in this case, but we cannot so 
rule without having the whole evidence before us which was be- 
fore them. Every intendment is made in favor of the award: 
1 Peters, 222; 34 Law Lib., 125; Watson on Arbitration and 
Award, 204; 11 IIl., 568. We will not, therefore, presume fraud 
in the arbitrators from the fact that they rejected evidence in 
relation to an issue before them, but will presume that other 
evidence had so far settled that inquiry as to render further 
proofs unnecessary.” 

The appellants contend that case, however, is not in point, be- 
cause they say the record in this case shows there was no other 
evidence as to the amount of property totally destroyed upon 
which the appraisers could properly base their award. The ap- 
praisers had before them the statement of the appellants that 
$8,000 or $9,000 worth of property had been totally destroyed; 
that is, burned up. They saw the space or room in which the 





620 Insurance Law Journal. [Aug., 


appellants claimed that property was stored at the time of the 
fire, and they had before them the original schedule prepared 
by the appellants showing the property which they claimed had 
been destroyed or damaged. In other words, they had before 
them the claim of the appellants as to their loss and damage by 
reason of the fire, and the only additional evidence the books 
would have afforded them would have been a more detailed state- 
ment, perhaps, of the particular articles which went to make up 
appellants’ claimed loss of $8,000 or $9,000 than they otherwise 
had before them. 

We are of the opinion the trial court did not err in declining to 
set aside the award on the ground that the appraisers did not 
have before them and did not consider more fully the books of 
account of the appellants in making up their award. 

It is next contended that the appraisers and umpire acted 
jointly in making the appraisement and award, and that such 
joint action invalidated the award. The evidence shows that 
Julius Kiper was anxious to leave the city, and that soon after 
the appraisers were appointed, they, in company with the umpire, 
went to the store of the appellants, and that the appraisers and 
umpire, in company with the appellants, went through the stock, 
and that the appraisers and the umpire made schedules of the 
merchandise which they found, and fixed prices upon the various 
articles with the amount of damage which in their opinion the 
same had sustained by reason of the fire, and that when they had 
completed said schedules, which took several days, they went 
over the same together and agreed upon the amount of the 
award. The appellants were fully advised as to the manner in 
which the work was being done, and were present substantially 
all the time except when the award was agreed upon by the ap- 
praisers and umpire. While it would have been more formal for 
the appraisers to have first gone through the stock and made 
lists and fixed the sound value and damages on each article, and, 
when they failed to agree, to have called in the umpire and sub- 
mitted to him for settlement the matters in difference, what they 
did do in effect amounted to the same thing and produced the 
same result. The trial court found “that the said appraisers and 
umpire acted fairly and impartially in the conduct of said ap- 
praisement and award, and in good faith made, signed and re- 
turned said award honestly and in accordance with their delib- 
erate judgment”, and the evidence we think fully sustains that 
finding; and while we also think with that court that some of 
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their proceedings were “technically irregular”, we are convinced 
that the substantial interests of the appellants were not preju- 
diced thereby and that such irregularities in no way affected the 
merits of the award. We do not think, therefore, the court erred 
in refusing to set aside the award by reason of the fact that the 
umpire was present at the time the appraisers were making their 
estimates of the amount the merchandise of appellants had been 
damaged. 

Neither do we think the court erred in refusing to set aside 
the award on the ground of the misconduct of the appraisers or 
the umpire. The evidence shows the appraisers and umpire to 
have been responsible business men and that they acted fairly 
and impartially between the parties in making said appraisement 
and award. The record shows that the appellants, on September 
25, 1903, after they had first refused to acquiesce in the award, 
filed proofs of loss in accordance with the award and sought the 
benefit of its terms. This action on their part was taken after 
they were possessed of a full knowledge of the facts, and 
amounted to a ratification and confirmation of the award. 

Finding no reversible error in this record, the judgment of the 
Appellate Court will be affirmed. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


MUTUAL RESERVE FUND LIFE ASS’N 
vs. 
FERRENBACH.* 
The premiums were in the form of assessments covering only the cur- 
rent cost of the death losses and expenses. The policy was wrong- 
fully canceled for non-payment of premium and suit for damages was 


brought by the insured, who was uninsurable elsewhere on account of 
age and sickness. He died pending the action. 


Held, That a return of all the premiums paid would be an incorrect meas- 
ure of the damages since it would make no allowance for the insur- 
ance enjoyed or the cost to the company of carrying the risk. 


Held, That the measure of damages was the discounted amount of the 
policy less the discounted cost of carrying it to its termination had it 
remained in force, as determined by the probable expectancy of one 
of his age and health, on the basis of 6 per cent interest. 


Held, That in this case the expectancy was determined by the death. 


In Error to the Circuit Court of the United States for the 
Eastern District of Missouri. 
Before Van Devanter and Hook, C. JJ., and Lochren, D. J. 


JamEs C. JONES (Jones, Jones’& Hocker and George Burn- 
ham, Jr., on the brief), for Plaintiff in Errer. 
R. P. WiiirAms (C. B. Williams, on the brief), for Defend- 


ant in £rror. 


roe, ‘C: J. 

This is the second appearance of this cause in this court. 
When it was first tried in the Circuit Court, a verdict was di- 
rected in favor of the association, upon the ground that the 
policy of insurance had been lawfully declared to be forfeited 
for the failure of the insured to pay a premium when due, and 
judgment was rendered accordingly. The judgment was re- 
versed, and it was held that the position of the association was 
untenable: TFerrenbach vs. Life Ass’n, 59 C. C. A., 307. The 
facts of the case appear in the opinion reported as above, and we 
need not again recite them further than to say that the forfeiture 
was declared during the lifetime of Lambert, the insured. The 
action was brought by Lambert, and upon his death during its 


*%* Decision rendered, March 20, 1906. 
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pendency, it was revived in the name of Ferrenbach, as executor. 
The petition is in two counts; the first seeks a recovery of all 
premiums paid, with interest added, and the second asks gener- 
ally for damages in the sum of $5,000 for wrongful forfeiture. In 
the second trial the Circuit Court directed a verdict in favor of 
the executor for the full amount of the premiums paid and inter- 
est thereon. 

The association now contends: First, that under the conceded 
facts in the case, which are the same as at the first trial, it law- 
fully declared a forfeiture of the policy, and the plaintiff is there- 
fore not entitled to recover; second, that, even if its first posi- 
tion be not sustained, the measure of damages applied by the 
Circuit Court and which controlled the verdict of the jury, is not 
the correct one. 

The law of this case, so far as it concerns the right of the as- 
sociation to forfeit the policy, was announced by this court upon 
the return of the first writ of error, and we will not re-examine 
the question when the cause again comes before us upon the 
same facts and under the same conditions: Guarantee Co. vs. 
Phenix Ins. Co., 59 C. C. A., 376. 

As to the measure of damages: The judgment now under re- 
view is for all premiums paid by Lambert between the time his 
policy was issued and the time of its wrongful cancellation, with 
interest. The word “premiums” is used in aid of brevity, and it 
includes the admission fee and all annual dues and mortuary as- 
sessments. The peculiar features of this case withdraw it from 
the operation of the rules which most frequently find application. 
In a policy issued upon what is termed the level premium plan, 
the insured has an equity arising from an excess of premiums 
paid above the current cost of insurance to the company. Under 
such a plan the natural premiums for the respective years, which 
steadily and progressively increase as the insured advances in 
age, are so adjusted and averaged among the years of his ex- 
pectancy of life that they become flat or level, the same in 
amount in the beginning as at the end. In such a case it is ap- 
parent that the earlier level premiums contain an appreciable 
excess over the actual cost of insurance, which decreases, how- 
ever, with the progress of the years. So it is said that in a level 
premium policy the insured has an equity, the excess of payment 
above cost of insurance, which constitutes an element of damage 
resulting from wrongful cancellation. Such was the policy in 
the case of Lovell vs. Ins. Co., 111 U. S., 264. But the Lambert 
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policy is of an entirely different character. It was issued upon 
the assessment plan, and each year’s premiums represented the 
actual current cost to the association of carrying the insurance 
risk, There was no excess over cost out of which an equity or 
value could arise: Insurance Co. vs. Roth, 59 C. C. A., 63. 

Modern times have witnessed the addition of many new fea- 
tures to policies of life insurance resulting in premiums of greater 
amount and consequently in an increased equity or value in the 
policies themselves, and the particular rules for ascertaining the 
loss sustained by policyholders through the wrongful cancella- 
tion of their policies must vary as the characters of the policies 
themselves vary. In some cases much may also depend upon 
the physical condition of the insured, whether he remains an in- 
surable risk or not, and whether insurance of like character and 
value to that canceled can be obtained in some other responsi- 
ble company, and what the cost may be. But in every case of 
this character the dominant idea is compensation—reimburse- 
ment for the actual loss sustained—and the measure of recovery 
which fits nearest and most closely thereto is the one that should 
be adopted. The award should be precisely commensurate with 
the injury suffered, neither more nor less: Dow vs. Humbert, 91 
U. S., 294, 299. 

There are presented in the case at bar all the data essential for 
an accurate ascertainment of the damage sustained. We have 
the character of the policy and its date and amount; the dates 
and amounts of all premium payments to the association during 
the sixteen years in which the policy was in force; the date of 
the breach of contract by the association; the physical condition 
of the insured at the time of such breach and the fact that he was 
not then an insurable risk, and that he could not then obtain in- 
surance elsewhere; the date of his subsequent death; and, 
finally, the amounts and dates of maturity of all premiums he 
would have been required to pay to the association between the 
time of the cancellation of his policy and the time of his death, 
had the policy continued in force. And the question is, what rule 
of admeasurement of damage sustained by the wrongful cancel- 
lation should be adopted to give just, full and adequate compen- 
sation, and nothing more or less ? 

It should be observed that the asserted ground of forfeiture, 
failure to pay a premium when due, is not one that struck at the 
validity of the policy at the date of its issue. It is not claimed 
that the policy was void from its inception because of fraud or 





1906.] Mutual. Reserve Fund Life Ass'n vs. Ferrenbach. 625 


other reason. Its validity when issued was recognized, and con- 
tinued so for sixteen years. During all of that period the insured 
received benefit from his payments and enjoyed the protection 
afforded by the policy. It was at the end of that period that the 
association repudiated the further existence of its obligation. 
Again, it should be observed that both parties have treated the 
policy as having been terminated on May 1, 1899; the insured 
claiming that it was then wrongfully done, and the association 
that it was done rightfully. The action being for damages, the 
time as of which they should be ascertained is the day the wrong 
was done and the damage inflicted. 

There are quite a number of authorities which announce the 
rule applied by the Circuit Court in the case at bar, and allow a 
recovery of all of the premiums paid by the insured prior to the 
time of the wrongful cancellation: Supreme Council vs. Black, 
59 C. C. A., 414; Supreme Council vs. Daix, 64 C. C. A., 435; 
Van Werden vs. Assur. Society, 99 Lowa, 621; People’s Mutual 
Ins. Fund vs. Bricken, 92 Ky., 297; American Life Ins. Co. vs. 
McAden, 109 Pa., 399; Union Central Life Ins. Co. vs. Pottker, 
33 Ohio St., 459; Ins. Co. vs. Garmany, 74 Ga., 51; Thompson 
vs. Ins. Co., 21 Or., 466; Braswell vs. Ins. Co., 75 N. C., 8; 
Lovick vs. Ass’n, 110 N. C., 93; Burrus vs. Ins. Co., 124 N. C., 
g; Strauss vs. Mutual Reserve Fund, 126 N. C., 971; McKee 
vs. Ins. Co., 28 Mo., 383; McCall vs. Ins. Co., 9 W. Va., 237; 
Niblack on Benefit Societies, § 280. 

Some of these proceed upon the assumption that prior to the 
time of wrongful cancellation the insured or beneficiary never 
received any benefit from the policy, and, on the other hand, that 
the insurance company gave nothing of value for the premiums 
paid to it. There is involved in this a misconception of the 
theory and business of life insurance. Not only is the protection 
of insurance of actual, positive value while it endures, but the 
cost to the insurer of carrying the risk can be ascertained almost 
to a mathematical certainty. There is no more reason for say- 
ing that an insured has nothing of value until he dies, than there 
is for saying that one is not benefited by a policy of fire insurance 
unless his house is destroyed by fire. An insurance company 
that conducts its business upon the plan that the assumption of 
a risk costs it nothing before the death of the insured will likely 
meet with speedy and disastrous insolvency. 

Once conceding value in insurance protection to the insured, 


and also cost to the association in carrying the risk, the recovery 
VOL. XXXV.—40. 
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of all of the premiums paid for such protection is obviously inad- 
missible. In this aspect the case is analogous to one in which a 
gas company has contracted to furnish gas to a householder for a 
period of years. Surely no one would contend that a breach by 
the company of its contract would authorize a recovery by the 
consumer of rates paid in the past. Suppose one is let into the 
possession of a house under a contract of lease, with a purchase 
clause, providing that he should pay to the owner $15 per month 
for a specified term of years, of which $10 should be considered 
as rental, and the remaining $5 with interest accumulations as 
applicable to a fixed purchase price which would be satisfied by 
the monthly payments if made during the entire period. Could it 
reasonably be said that, if the lessor wrongfully canceled the 
contract and resumed possession, the lessee, upon electing to 
sue for damages instead of for specific performance, could re- 
cover the entire amount of payments made by him, notwithstand- 
ing he had peaceably enjoyed the use and occupancy of the 
premises for the period during which his payments were made? 
It seems to us that such questions should be viewed from an en- 
tirely different standpoint. 

The rule in North Carolina, announced in Braswell vs. Ins. 
Co., supra, is that :— 

“The measure of damage would be the amount necessary to 
enable the plaintiff to obtain another policy, if so minded, which 
of course would be much higher in respect to the premium, inas- 
much as he is several years older than he was when he first ob- 
tained the policy; but the case need not be complicated by this 
consideration, as the plaintiff is content to take back his money 
with interest, and be quits of all further connection with de- 
fendants.” 

The first part of this quotation announces the proper rule in 
some cases, especially where the insured is able to obtain other 
insurance, but the observation concerning the recovery of the 
premiums does not seem to us to sustain any legal or definite re- 
lation to the measure first announced. What a plaintiff would 
be content to receive should not be established as a legal meas- 
ure of damage in any case. The premiums paid and interest 
might be altogether inadequate to compensate, and again they 
might be largely in excess of full compensation, and naturally 
that measure would be rejected by the plaintiff in the former case 
and accepted in the latter, if he were given the choice. A meas- 
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ure of damage is a rule of law and should not be determined by 
the option or self-interest of a party to a controversy. 

There are several reasons which we think demonstrate that 
the rule of the above cases is inadmissible, bearing in mind that 
the end desired is compensation to the insured for loss sustained 
and not the punishment of the company. Under some circum- 
stances such a rule would work great injustice to the insured, and 
under others great injustice to the insurer. An example of the 
former would be presented, if the insured, having paid but one 
year’s premium upon a policy issued for his entire life, should 
become so affected with disease that he could not procure in- 
surance elsewhere. It would be manifestly unjust to restrict his 
recovery for a wrongful cancellation of his policy to the amount 
of the single premium paid. On the other hand, if a policy upon 
the assessment plan has endured for many years, the assessments 
or premiums might, with interest, aggregate a sum largely in 
excess of the principal sum of the policy. It is true that the in- 
jured party may have a choice of remedies—an action for dam- 
ages or a suit to prevent a wrongful cancellation, and he might 
thereby be enabled to protect himself against an inadequate ad- 
measurement of his loss. The illustrations show, however, that 
the rule is not a true one. When the insured elects to sue for 
damages, he should not be given a choice of measurements lead- 
ing to widely different results. There are other authorities which 
are fully in harmony with the views we have expressed, and 
which reject the rule allowing a recovery of all premiums paid: 
Lovell vs. Ins. Co., 111 U. S., 264; Ins. Co. vs. Statham, 93 U. 
S., 24; Ebert vs. Mutual Reserve, 81 Minn., 116; Mailhoit vs. 
Ins. Co., 87 Me., 374; Ins. Co. vs. Houser, 89 Ind., 258; Id., 111 
Ind., 266; Standley vs. Ins. Co., 95 Ind., 254; Phoenix vs. Baker, 
85 Ill., 410; Day vs. Ins. Co., 45 Conn., 480; Union Central vs. 
McHugh, 7 Neb., 66; Speer vs. Ins. Co., 36 Hun (N. Y.), 322; 
Ins. Co. vs. Weck, 9 Ill. App., 358; Bliss on Life Ins., § 415; 
May on Life Ins., § 569; Cooke on Life Ins., § 104; In re Albert 
Life Ins. Co., L. R., 9 Eq., 707, 716; In re English Assur. Co., 
Holdich’s Case, L. R., 14 Eq., 72. 

In the Lovell Case, supra, Mr. Justice Bradley, in speaking of 
the complainant’s claim, said +— 

“He demands a return of all the premiums paid by him, with 
interest, less the amount of his premium note; and that said note 
shall be delivered up to be canceled. But we do not think that 
he is entitled to a return of the full amount of his premiums paid. 





628 Insurance Law Journal. [Aug., 


He had the benefit of insurance upon his life for five years, and 
the value of that insurance should be deducted from the aggre 
gate amount of his payments.” 

In some of the cases sustaining a recovery for all of the pre- 
miums paid the Lovell Case was distinguished and held inappli- 
cable. Counsel also seek to distinguish it from the case at bar, 
But the fact remains that there was in that case a wrongful can- 
cellation of the policy by the company, and the insured, as is the 
case here, regarded it as terminated and sued for damages. \Ve 
regard the doctrine there announced as precluding a recovery, 
for the wrongful cancellation of a policy, of that portion of the 
premiums paid which represents the actual cost of the insurance 
during the years of its uncontested validity. It is true that the 
policy there involved was of the level premium character, but it 
is also true that that portion of the premiums paid by Lovell 
which was excluded by the Supreme Court from the recovery 1s 
precisely like all of the premiums paid by Lambert. Recovery 
of the part of the premiums representing the cost to the com- 
pany of carrying the risk was denied Lovell, because he had re- 
ceived the benefit thereof. If the contention now made is ad- 
mitted, this anomalous result will ensue: If an insured has 
paid, as Lambert did, premiums representing only the actual cost 
of the insurance, he may, upon wrongful cancellation of his 
policy, recover all of the premiums so paid; but, if the premiums 
included, as in the Lovell Case, an excess over actual cost, he can 
recover only such excess. 

At the time his policy was canceled Lambert was seventy-two 
years of age, a paralytic, and unable to obtain other insurance in 
any responsible company. For this reason the method adopted 
in some cases for estimating damages by ascertaining the in- 
creased cost of insurance obtained elsewhere cannot be em- 
ployed. And as his policy had no net value, the measure of re- 
covery in the Lovell Case cannot be used. But the insurance was 
for the term of Lambert’s life, and he had a right to have it re- 
main in force subject to the continued payment of the premiums. 

In view of all of the special circumstances of the case, the 
character of the policy, the physical condition of the insured, 
and the absence of any measure promising more accurate com- 
pensatory results, we are of opinion that the recovery should be 
for the amount of the policy, less the cost of carrying it to ma- 
turity had it remained in force; all amounts entering into the 
calculation to be valued upon a 6 per cent basis as of May I, 
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1899, the date of cancellation. Lambert died January 25, 1902, 
before the trial of his action, but had he lived evidence would 
have been admissible to show the life expectancy of a man of 
that age and so afflicted. And it is presumable that such evi- 
dence would have established the very fact which afterward ap- 
peared. At any rate, death has solved all uncertainty. The 
policy was for $5,000 and was payable at death. Upon a 6 per 
cent basis, the value of that sum on May 1, 1899, the day of the 
wrongful act of the association, was $4,295.55. The various pre- 
miums that would have been paid, had the policy remained in 
force, similarly discounted and brought back from their re- 
spective due dates, aggregate $1,822.25. 

The difference between these sums with interest from May 1, 
1899, when the damage was sustained, to October 17, 1904, when 
the judgment was rendered, aggregating $3,283.70, is the proper 
amount of recovery. The judgment entered was for $4,495.49. 

The judgment of the Circuit Court is therefore reversed, and 
the cause remanded for a new trial, unless the defendant in error, 
by a proper remittitur filed in the Circuit Court, shall remit from 
the judgment there entered the sum of $1,211.79 with interest 
accrued upon the amount so remitted since the date of the judg- 
ment, and shall also file a certified transcript of such remittitur in 
this court within forty days from the filing of this opinion. If 
such remittitur and transcript be filed the judgment as so re- 
duced will be affirmed at the cost of the defendant in error. 
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The insured under a life policy entitling him to share in the surplus 
stands in a contractual, not a fiduciary, relation to the company. 
The charter of a company having a capital stock provided that alter 
the payment of a specified dividend on such stock the earnings and 
receipts should be accumulated, and that each policyholder should 
be accredited with an equitable share of the surplus when ascer- 
tained, according to such principles and methods as the company 
should adopt. The policy contained a like provision as to surplus. 
Subsequently a statute was passed prescribing the legal reserves 
which such companies must maintain. 

Held, That the accumulations were not restricted to the legal reserve, 
nor was the company obligated to apportion all surplus in excess of 
the reserve among the policyholders, but only such equitable por- 
tion of the same as should be determined according to the principles 
and methods adopted, and such apportionment will prima facie be 
presumed to be equitable. 

Where such company is controlled by its stockholders a suit by a policy- 
holder for an accounting and a receivership, based on mismanagement 
and misappropriation of funds by the officers, will not be sus- 
tained in equity. In New York the statute requiring the Attorney- 
General to approve such suit is part of the contract with the policy- 
holder. The right to such accounting is merely incidental to a trust 
relation or the necessity for adjusting complicated accounts, and 
cannot rest on a mere alleged breach of contract. 


In Equity. On demurrer to bill. 


Dos Passos Bros., BATTLE & MARSHALL, and JOSEPH DEF. 
JUNKIN, for Complainant. 

ALEXANDER & GREEN, WILLIAM D. GUTHRIE, and ALLAN 
McCution, for Defendant. 


HAZEL, D. J. 

This suit in equity was brought by a citizen of the state of 
Maryland against the defendant, the Equitable Life Assurance 
Society of the United States, a corporation organized in the year 
1859 to effect life insurance upon the plan of what is commonly 
known as mutual insurance, under the general laws of the state 
of New York, passed June 24, 1853, and acts amendatory there- 
of. The orator is a holder of a policy, and this action is in his 


* Decision rendered, Jan. 6, 1906. 
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behalf, and in behalf of such other policyholders and annuitants 
in the defendant company as may choose to join in the bill. The 
issues have arisen upon the defendant’s demurrer to the com- 
plaint. The grounds of demurrer are: First, that no cause for 
equitable relief is stated; second, that there is adequate remedy 
at law; third, that this action is not maintainable except upon 
the application of the Attorney-General of the state or after his 
approval, as provided by section 56 of the insurance law of the 
state (Laws N. Y., 1892, p. 1958, c. 690); and the general ground 
that no cause of action is stated in the bill. Other grounds of 
demurrer were assigned but they need not be specially stated, as 
the principal grounds argued at the bar were those herein men- 
tioned. The object of the bill is to secure an accounting, to pro- 
tect and conserve the rights and assets of the policyholders while 
a reorganization of the defendant company is being perfected ; 
and, further, that the net surplus when ascertained be equitably 
apportioned among the various policyholders past and present, 
under the supervision and control of the court and its receiver. 
The questions submitted are of great importance to a multitude 
of interested persons, 560,000 in number, who are insured in the 
defendant company, and to the public generally. The legal prin- 
ciples involved directly affect important contractual rights and 
obligations, while the faithfulness and rectitude of the officers of 
the society (though not joined as parties), in whom hitherto the 
complainant has reposed reliance and confidence, are challenged. 
The decision of this controversy upon purely equitable grounds 
is a grave responsibility, and one which requires diligent and 
painstaking consideration of the various propositions involved 
and arguments submitted in behalf of a suitor who invokes the 
intervention of a federal tribunal to redress alleged wrongful and 
fraudulent acts committed by the defendant. 

The complaint is very lengthy, and is accompanied by Exhibits 
C and D, which constitute the report of an investigating com- 
mittee from the board of directors of the defendant, and the re- 
port of the Superintendent of Insurance of the state of New 
York. The point that the bill does not state a cause of action 
practically includes all the grounds of the demurrer, and must be 
determined upon an examination of the complaint in connection 
with the relations which the suitors sustain to one another. A 
summary of the salient features of the bill follows. It is alleged 
that wrongful and fraudulent acts were committed by the Equi- 
table Life Assurance Society, resulting in the spoliation of its as- 
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sets, on account of which the complainant claims to be deprived 
of certain property rights and distributive interests in the accu- 
mulations of the society, which inured to him and the policyhold- 
ers under the intendment of the contract of insurance. The bill 
proceeds upon the theory that the relationship under the policy 
between the assured and the society was of a fiduciary character, 
and that the assets in its possession and control were held solely 
by it as trustee for the policyholders. The defendant was incor- 
porated with a capital stock of $100,000 divided into one thou- 
sand shares of the par value of $100 each. The charter, after 
providing for a transference on the books of the company of the 
capital stock, and that the holders shall be entitled to receive a 
semi-annual dividend thereon not to exceed 3% per cent, states 
that the dividends shall be paid at the times and in the manner 
designated by the directors, and that “the earnings and receipts 
of said company, over and above the dividends, losses and ex- 
penses, shall be accumulated”. A policy of insurance dated 
January 12, 1876, was issued to the orator to the amount of $25,- 
ooo, and in consideration of future payments of premiums the 
society promised to pay said amount upon the death of the as- 
sured to his wife, if living, or, if not living, to his surviving chil- 
dren, and, if none survive him, then to his executors and admin- 


istrators. Said policy of insurance, which is known as a straight 
life policy, is still in force, and was accepted by defendant upon 
the condition that certain provisions printed on the back thereof 
should become a part of the contract. Among other provisions, 
is the following :— 


This policy, during its continuance, shall be entitled to partici- 
pate in the distribution of the surplus of this society, by way of 
increase to the amount insured, according to such principles 
and methods as may, from time to time, be adopted by this 
society for such distribution, which principles and methods are 
hereby ratified and accepted by and for every person who shall 
have or claim any interest under this contract, but the society 
may, at any time before a forfeiture, upon the request of the 
person holding the absolute legal title to this policy, substitute 
a cash payment, to be fixed by said society, in lieu of the said 
increase to the amount insured, and such payment may be 
made by reduction of subsequent premiums, if said policy- 
holder shall so elect. 


All the premiums were paid by complainant as required by 
the rules and regulations of the society, and he elected to receive 
his share of the surplus in reduction of the premiums due from 
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him upon a basis of the equitable share thereof. Such election 
by the complainant was ratified and accepted by the defendant. 
He claims, however, that the real dividends; 7. e., the actual 
proportionate share of the accumulations or “true surplus” has 
never been equitably distributed ; in short, that the society, instead 
of crediting him with the full share to which he deems himself 
equitably entitled, has only credited a portion, retaining a large 
amount of said net surplus and wrongfully appropriating the 
same. In this situation, the bill avers the stockholders of the 
society wrongfully and fraudulently claim to own the surplus as 
an earning of their capital stock. A schedule showing the 
amount of outstanding assurance, together with the assets, lia- 
bilities and surplus of the society since its organization, is in- 
corporated in the bill, and it appears that in the year 1904 the 
surplus amounted to the enormous sum of $80,794,269 over and 
above the amount required by the statutes of the state to be re- 
served to pay the society’s outstanding obligations and liabilities. 
It is asserted that a large surplus such as that stated is contrary 
to law, and entirely unnecessary for the prudent and righteous 
management of the society’s affairs; that its ascertained surplus 
is fraudulently diverted and retained, the complainant meanwhile 
being deprived of the benefits thereof; that the discretion vested, 
under the charter of the society, in its directors and officers, has 
been flagrantly abused; and that, under the principle and method 
adopted by the society for the distribution of its surplus, $10,- 
000,000 is improperly retained and dishonestly diverted by the 
defendant, which claims that such surplus and profits do not 
belong to the policyholders; that the failure to make equitable 
distribution by virtue of the authority conferred upon the society 
is to enable it to buy securities from syndicates formed by its 
directors and officers, at higher prices than the prices agreed to 
be paid therefor by such directors or managers; and that the 
object of such method of transacting the business of the defend- 
ant was to accumulate an illegal fund, out of which wasteful and 
extravagant salaries and expenses might be paid; that there is 
dissension in the board of directors. 

It is also alleged that the control of the majority of the capital 
stock has passed into the possession of one Ryan, it having been 
sold and transferred to him by the former owner, one Hyde, for 
the sum of $2,500,000; that said Ryan, notwithstanding the de- 
livery by him of a deed of trust, is the managing spirit of the 
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society, and is illegaliy carrying on its business. Insolvency of 
the defendant corporation is set forth in the bill as follows :— 


That the said society is responsible in law and equity to the 
policyholders for excessive sums paid in the way of salaries and 
fees, and also for all sums of money and damages consequent 
upon fraud, waste, neglect or willful mismanagement of the 
property and affairs of the society. That these sums amount at 
the present time to many hundred thousands of dollars in ex- 
cess of the capital of $100,000, and as to which your orator 
and the other policyholders are entitled to an accounting, and 
the society has no funds with which to meet these enormous 
losses, but is insolvent. The property of the defendant is now 
in the hands or under the control of the stockholders, whose 
representatives have been guilty of misappropriation, waste, 
fraud and neglect in the management of its affairs and prop- 
erty. The business and affairs of the society are at a standstill; 
its morale as an insurer is destroyed; whatever business it may 
do will be at an enormous loss and sacrifice on the part of the 
present policyholders. Their supreme interest is to place the 
assets in the hands of competent receivers, appointed by this 
court, and to gradually, prudently and economically wind up 
the affairs of the company. In this way only can the policy- 
holders and annuitants be protected from eventual and irre- 
trievable loss. 


The bill further avers that the orator has no adequate remedy 
at law; that irreparable injury by a continuance of the wrongful 
acts specified is threatened, and therefore there should be a dis- 
covery with an accounting under the direction of the court. 

The first contention of the complainant is that, as the policy 
of insurance under the contract is upon the principle of mutuality, 
the assets of the defendant are held in trust for the benefit of the 
assured. Undoubtedly, an element of trust and confidence is 
present in an arrangement by which life insurance becomes pay- 
able according to the terms of the policy upon compliance by 
the assured with the imposed conditions. If the contract of in- 
surance is broken by the insurer, it may not be inapplicable to 
state that there was a breach of trust in a broad sense, although 
the remedy to enforce the liability of the company would not be 
for a fiduciary debt. The rights and liabilities out of such a re- 
lationship spring entirely from the contract and are simply those 
of creditor and debtor. Such is the uniform holding of the de- 
cisions. The cases herein cited hold that contracts of insurance 
upon lives are not essentially different from ordinary agreements, 
and they must be interpreted and governed by the ordinary legal 
principles: St. John vs. American Mut. Life Ins. Co., 13 N. Y. 
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31; Greeff vs. Equitable Life Assur, Soc., 24 Misc. Rep., 96, 
affirmed 160 N. Y., 19. 

The claim that the defendant has failed to equitably apportion 
the earned accumulations does not in the first instance operate 
to bind said defendant to render an accounting to a policyholder. 
It will be observed that the insured, by the terms of his policy, 
becomes entitled to certain accretions to the fund of the society 
which are apportionable according to previously adopted princi- 
ples and methods. He is entitled to participate in the distribu- 
tion which the society, in the exercise of its discretion, concludes 
tomake. Under the provisions of the charter, the insured has the 
privilege of preferring a cash payment in reduction of his pre- 
mium, the amount to be determined as provided in the contract; 
that is to say, he was entitled to have accredited an equitable 
share of the surplus. Whether the distribution of only a portion 
of the net surplus was an equitable share thereof is a question 
not free from difficulty, although it is not denied that such dis- 
tribution was made according to principles and methods adopted 
by the society. Having carefully examined the authorities to 
which attention is directed, I have reached the conclusion that 
the effect of the language of the charter that “each policyholder 
shall be credited with an equitable share of the said surplus” 
depends upon the sagacity and discretion of the directors who 
are directly charged with the responsibility of conservatism in 
the management of the affairs of the society. 

The question is admittedly of material importance. It has 
heretofore several times been held that the charter of the society 
reasonably construed does not provide for a division or allotment 
of the entire surplus. In Greeff vs. Equitable Life Assur. Soc., 
supra, Martin, J., speaking for the court, says :— 

“What it [the charter] does provide is that, when ascertained, 
each policyholder shall be credited with an equitable share of the 
surplus, to be determined and applied in the manner stated, and 
that the earnings and receipts, over and above the dividends, 
losses and expenses, shall be accumulated. Hence, if we assume 
that the charter and not the contract is to control (which we by 
no means hold), then the question at once arises, who is to deter- 
mine what an equitable distribution of the surplus is? Or, in 
other words, the question is, who is to determine how much of 
the surplus shall be distributed to the policyholders, and how 
much shall be accumulated and retained for the security of the 
society and its members ?” 
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Complainant contends that, though wise and prudent manage- 
ment of the affairs, of the society is required of its officers and 
directors, yet upon the ascertainment of the net surplus the soci- 
ety is obliged under the terms of the policy to equitably appor- 
tion the entire fund. Such, it is urged, was the insurance con- 
tract; for, if otherwise, it would be a fraud upon the policyhold- 
ers, who are induced to contract under the supposition that they 
will become interested in the profits. Counsel for the complain- 
ant argues that any other conclusion does violence to the prin- 
ciple of mutual insurance. The construction, however, placed 
by the Court of Appeals in the Greeff Case upon the word “sur- 
plus”, as employed in the defendant’s charter, apparently does 
not refer to a distributable surplus, but simply represents the 
fund or surplus on hand after certain contingent liabilities were 
deducted and taken into consideration by the board of directors 
in fixing the surplus which in the judgment of the board should 
be apportioned. The court says :— 

“When that amount was ascertained, it became the duty of the 
officers of the defendant to determine the portion of such sur- 
plus which should be distributed and the portion which should be 
retained for the benefit and security of the company and its 
members.” 

Emphasis is placed upon the facts inferable from the contract 
that the directors were clothed with a discretion to positively 
and definitely state the amount of an apportionable surplus, as 
distinguished from the surplus prior to ascertainment of the 
amount appropriated for the benefit of the policyholders. This 
proposition was again recently considered in Buford vs. Equi- 
table Life Assur. Society of the U. S.,97 N. Y. Supp., . The 
opinion states :— 

“The legal reserve requires to be maintained by every life 
insurance company is ascertained upon rules laid down by statute 
(sections 84 and 86, Insurance Law; Laws N. Y., 1892, p. 1968, 
c. 690). The directors and officers of the company have no dis- 
cretion to exercise concerning it. It assumes as factors for its 
computation a valuation of the assets of the corporation, the 
nature and extent of its outstanding policies, a specified experi- 
ence table of mortality and a stated rate of interest. It may be 
said to represent the minimum sum necessary to have in hand 
to avoid the imputation of insolvency. The amount to be set 
aside under the defendant’s charter to cover all outstanding risks 
and other obligations is left to the determination of the officers 





1906.] Brown vs. Equitable Life Assur. Soc. of the U.S. 637 


of the company. * * * There is nothing in the charter which 
would justify a belief that, when its framers provided for setting 
aside a portion of the surplus to meet the existent and pros- 
pective claims, they had in mind what is now known as the statu- 
tory legal reserve, or that they intended to limit the officers to 
setting apart that amount and no more.” 

In Uhlman vs. N. Y. Life Ins. Co. (109 N. Y., 421) the Court 
of Appeals, Judge Peckham writing for the court, after remark-, 
ing that the apportionment under the agreement should be an 
equitable one, and that the question of what is an equitable one 
is determinative upon the facts and circumstances over which 
courts have control, says :— 

“Prima facie, apportionment, as made by the defendant, should 
be regarded as a compliance with the terms of the policy, or, in 
other words, should be regarded as an equitable apportionment. 
* * * And the plaintiff and all others similarly situated have 
the right, upon proper allegations of fact showing that the appor- 
tionment made by the defendant is not equitable or has been 
based upon erroneous principles, to have a trial and make proof 
of such allegations, and, if proved, the court will declare the 
proper principles upon which the apportionment is to be made 
so as to become an equitable apportionment.” 

Later, in the Greeff Case, the Court of Appeals, considering 
this question, says :— 

“Manifestly, that question is to be decided by the officers and 
managers of the defendant, who are to exercise their discretion 
in determining it, having in view the present and future con- 
tingencies of the business. In the absence of any allegation of 
wrongdoing or mistake by them, their determination of the ques- 
tion must be treated as proper, and their apportionment of the 
surplus is prima facie to be regarded as equitable.” 

Counsel for complainant insists that the decisions from which 
excerpts have just been taken show that, though an action at law 
is untenable, equity will afford proper relief; it being charged in 
the bill, inter alia, that the officers of the company abused their 
discretion in relation to the surplus. This, it is thought, is a 
strained interpretation of the decisions in the Uhlman and Greeff 
Cases, for, as there held, the policyholder has no actual interest 
in the surplus until it is equitably apportioned. The bill is not 
framed to compel the officers to act or to require them to per- 
form their duties. Indeed, dividends have at different times been 
declared, but the amount thereof, or to what extent, does not 
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appear. So that, in my judgment, the remedy in equity indicated 
in the above cited cases refers to instances where there is an ab- 
solute failure by the officers to ascertain and apportion the sur- 
plus. Numerous authorities to which attention is directed are 
decisive in their holding that no trust relationship is established 
under a contract such as that in question. It will be necessary 
only to refer to a few of them: In Bewley vs. Equitable Life 
Assur. Soc. (61 How. Prac., 344) a policyholder claimed that the 
society and its directors held its surplus profits in trust for the 
policyholders. He alleged a breach of trust, mismanagement 
and misappropriation of the assets of the society by its officers, 
The court held that no trust was created, and, moreover, that 
policies of insurance are governed by the ordinary principles. 
This principle finds unquestionable support in People vs. Security 
Life Ins. Co., 78 N. Y., 114; Cohen vs. N. Y. Mutual Life Ins. 
Co., 50 N. Y., 610; Taylor vs. Charter Oak Life Ins. Co., 59 
How. Prac., 468; Swan vs. Mutual Reserve Fund Life Ass’n, 20 
App. Div., 255; Everson vs. Equitable Life Assur. Soc. (C. C.), 
68 Fed., 258, affirmed (Third Circuit), 18 C. C. A., 251; Hunton 
vs. Equitable Life Assur. Soc. (C. C.), 45 Fed., 661; and Pierce 
vs. Equitable Life Assur. Soc., 145 Mass., 56. These decisions 
are not inapplicable to the present case, and, I think, correctly 
state the law. In the light of events adverted to in the bill, such 
enunciated principle may be regarded as constrained and exact- 
ing, but, beyond doubt, it was thereby intended to insure both 
the safety and security of the policyholders and life assurance 
societies. 

No useful purpose will be served by a further statement of any 
independent views, inasmuch as I conceive it to be my duty upon 
these questions to follow the decisions of the highest tribunal of 
the state of New York, the state whose Legislature created the 
defendant, and by whose laws the contract must be governed 
and controlled. The objection that there is no trust or fiduciary 
relationship such as alone entitles complainant to maintain this 
suit, is sound. I now come to briefly discuss the question of 
waste and wrongful acts alleged to have been committed by the 
officers of the society. The Frick report and the report of the 
state Superintendent of Insurance, Exhibits C and D attached 
to the bill, are claimed to show such wrongdoing. But I do not 
think that complainant has a right to equitable relief in the pres- 
ent form of the bill because of such asserted wrongdoing. The 
society has the unquestionable power to redress such wrongful 
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acts by the ordinary legal instrumentalities, inasmuch as they 
were not committed against the complainant, a holder of a policy. 
His interests, as said, are distinctly under the contract, which 
does not contemplate a management by the policyholder of the 
business of the society, or even a right to “dictate the amount of 
the dividend it shall declare, or question the result after the dis- 
cretion of its managers has been exercised in this behalf:” Ful- 
ler vs. Knapp (C. C.), 24 Fed., 105. 

Upon the question of the insolvency of the defendant, assum- 
ing complainant’s right to invoke the jurisdiction of the court on 
account thereof, it is only thought necessary to say that the 
material averments upon this subject contained in the bill, to- 
gether with Exhibits C and D, negative such claim. Indeed, a 
careful reading of the complaint leads to the conclusion that the 
society is solvent and abundantly able to meet all its obligations. 

Neither is the complainant, in the absence of a trust relation 
or other grounds of jurisdiction, entitled to an accounting: 
Hunton vs. Equitable Life Assur. Soc., supra; Everson vs. 
Equitable Life Assur. Soc., supra. In the latter case, the com- 
plainant sought an accounting and discovery in aid thereof, 
solely because no account by the defendant insurance company 
had, on demand, been made. The questions before the court were 
on demurrer to the bill, and Judge Buffington said :— 

“An alleged breach of contract obligations, and the ensuing 
accountability to answer in damages therefor, do not necessarily 
imply liability to an accounting by bill in equity. In other words, 
accountability does not imply liability to an accounting in equity. 
But prior liability to so account is the foundation upon which a 
bill in equity for an accounting rests.” 

And the opinion continues :—- 

“But, unless there was a duty to account, the complainant 
cannot base his bill on respondent’s failure so to do, for such re- 
fusal was not a denial of what complainant was entitled to de- 
mand,” 

Hence, this not being a controversy for the adjustment of 
complicated or mutual accounts between the parties, I am of 
opinion that Judge Buffington correctly states the rule, and that 
an accounting and discovery must be regarded as incidental to 
the principal grounds upon which the jurisdiction of the court is 
based. Such is the holding of the cases: Hare on Discovery, 
§§ 6-8; Story’s Eq. Pl., § 331; Safford vs. Ensign Mfg. Co., 56 
C. C. A., 630; Preston vs. Smith (C. C.), 26 Fed., 884, 
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Another objection, namely, that section 56, c. 690, p. 1958, of 
the Laws of 1892 of the state of New York expressly prohibits 
the appointment of a receiver and an accounting unless the At- 
torney-General makes the application or approves the same, will 
now be considered. This provision is restrictive in its nature, 
and its binding force apparently depends upon whether the state 
statutes are a part of the contract. It is well settled that a holder 
of a policy, even though a citizen of a foreign state, is presumed 
to know the provisions of the statute from which the insurance 
corporation obtains its existence. That the assured is bound by 
the provisions of the charter, by-laws and rules of the company 
scarcely needs citation of authorities. Upon making formal ap- 
plication for insurance, the complainant expressly consented that 
the affairs of the company were to be managed and regulated un- 
der the provisions of the statute. It,is not shown that the policy 
in question was surrounded by any special conditions or circum- 
stances. True, the statute in question had not then been enacted, 
but this is immaterial, as the charter in terms provides that the 
company shall “be subject to all the regulations, restrictions and 
obligations” imposed by the act of June 24, 1853, and subsequent 
amendments thereto, under which, as we have seen, the society 
was incorporated. 

Complainant contends that the statute is simply descriptive of 
the remedy and does not effect redress in a proper case in equity, 
and numerous cases are cited to show that a state statute cannot 
deprive a federal court of its jurisdiction. This as a broad, gen- 
eral proposition, is absolutely true; that is to say, the equity 
jurisdiction of the courts of the United States are not confined or 
restricted by state statutes. But, in my view of this controversy, 
we are not here concerned with the curtailment or restriction of 
the equity powers of this court, and the cases cited are distin- 
guishable from the point under discussion. They are principally 
concerned with controversies where an attempt has been made 
by the state statutes to limit jurisdiction to a particular state 
court and to confine the remedy to that forum. Where, how- 
ever, the contract of insurance subjects the assured to “the opera- 
tion of the organic law of a corporation by. becoming a member 
of it” a different principle, beyond doubt, governs the status of 
the parties: Rundel vs. Life Ass’n of America (C. C.), 10 Fed., 
720; Fry vs. Charter Oak Life Ins. Co. (C. C.), 31 Fed., 197; 
Relfe vs. Rundle, 103 U. S., 222. 
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In Canada Southern Railroad Co. vs. Gebhard (109 U. S., 527), 
the Supreme Court, speaking of the rights and liabilities of per- 
sons who subject themselves to the laws of a corporation of a 
foreign country, says :— 

“But wherever it goes for business it carries its charter, as that 
is the law of its existence; * * * and the charter is the same 
abroad that it is at home. Whatever disabilities are placed upon 
a corporation at home it retains abroad, and whatever legislative 
control it is subject to at home must be recognized and submitted 
to by those who deal with it elsewhere.” 

So, in this case, the defendant is entirely controlled by the 
statute under consideration, and the doctrine quoted is thought 
not inapposite. The statute has been upheld and approved by 
the Court of Appeals of this state. In Swan vs. Mutual Reserve 
Fund Life Ass’n (155 N. Y., 9) it is said :— 

“In this enactment we have an express declaration of the 
Legislature upon the subject, which may be regarded as voicing 
a policy of the law. * * * It cannot be said that the enact- 
ment of such a law is without good reason, or is against a wise 
public policy.” 

The opinion further states as follows :— 

“Nor is the act at all in violation of any constitutional right of 
the plaintiff, as impairing the obligation of a contract. It fur- 
nishes a remedy * * * and prescribes a method of procedure 
by which that remedy may be applicable to every person situated 
as the plaintiff is.” 

This view of the statute has been distinctly approved in the 
Greeff Case, supra. In Relfe vs. Rundle, supra, an insolvent life 
insurance company was dissolved by order of the court, and the 
assets under the statutes of the state of its creation were vested 
in the Superintendent of the insurance department. Held, That, 
as the statute was in existence at the time the charter of the com- 
pany was granted, it became a part thereof, and the law which 
clothed the Superintendent with power to wind up the affairs 
of the corporation was binding upon the complainant, a citizen of 
Missouri. This would seem to be an approval of the contention 
that section 56 of the insurance law of this state is embraced in 
the contract. Much was said at the hearing in relation to the 
charge that the society had appropriated $10,000,000 out of the 
net surplus, which it claimed belonged to the stockholders, and 
not to the policyholders. In the view taken by me of the princi- 


pal issues involved and the conclusions reached thereon, a de- 
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cision on this point, of course, is not essential. It follows that 
complainant has no legal capacity to bring this suit, and no 
cause of action is stated in the bill. 

The demurrer is sustained, with costs, and the bill dismissed. 


SUPREME COURT OF COLORADO. 


AMERICAN BONDING & TRUST CO. 
OF BALTIMORE, MD. 


v8 
BURKE ET AL.* 


A bond indemnifying an employer against larceny or embezzlement by an 
employee is in legal effect analogous to an insurance policy, and 
governed by the same rules regarding statements by the insured 
which will be treated as representations unless made warranties by 
the contract. 

A false representation by the employer in response to a query, if material, 
will avoid the contract. 

Such statements before contracting as to the examination of employee’s 
accounts and existence of shortages: were material. 


Where the employer procured the bond and afterward made such state- 
ments with a knowledge that the agent was directed to secure it be- 
fore delivering the bond, the statements were material. 


Where such statement provided that it should be the foundation of the 
bond and was signed by the insured after the delivery of the latter it 


was material. 

Appeal from District Court, Teller County. Action by P. E. 
C. Burke and another against the American Bonding & Trust 
Company of Baltimore, Md. From a judgment for plaintiffs, 
defendant appeals. Reversed and remanded with instructions 
to dismiss the action. 


A. M. STEVENSON and DANIEL PreEscorr (Ralph W. Smith 
and John M. Waldron, of Counsel), for Appellant. 
V. O. Tempe and S. D. Crump, for Appellees. 


CAMPBELL, J. 
This is an action on a bond of indemnity issued by the appel- 
lant bonding company, a corporation, to the S. T. Miller Invest- 
ment Company, a corporation, obligee, to save the latter harm- 
less against loss occasioned by the larceny or embezzlement of its 
% Decision rendered, March 5, 1906. Rehearing denied, April 2, 1906. 
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general manager, S. T. Miller. The action is brought by the 
plaintiffs Burke and Fry, as the assignees of the original obligee’s 
alleged cause of action upon the bond. The indemnity was ap- 
plied for by S. T. Miller, the employee. According to the cus- 
tom, what is called in the record an “Employer’s Statement” 
was required of the obligee. This statement consists of a list of 
printed questions to which the obligor deemed it material to 
have the answers of the employer before issuing the policy. To 
the questions embodied in the statement first sent out, answers 
were made by Burke, the president of the investment company, 
and one of the plaintiffs, and returned to the obligor. These 
answers were unsatisfactory to the obligor, which declined to 
take the risk upon them as a basis, but sent an executed bond, 
as applied for, to its local agents at Cripple Creek with direc- 
tions not to deliver the same until a satisfactory employer’s state- 
ment was returned. At about the same time the obligor sent to 
the obligee a second statement or printed list, like the first one, 
with the information that it desired to have answered the ques- 
tions therein propounded, and that such answers would be taken 
as the basis of the bond, if issued. 

There is no question but that Burke, as president of the in- 
vestment company, had full authority to make these answers, 
and the bond was accepted by that company which paid the pre- 
mium upon it. The second statement was made by Burke and 
delivered to the company on May 29, 1901. The bond was dated 
May 14, 1901, and about May 20, delivered to the obligee, though 
contrary to the instructions of the obligor; but that feature is 
not important here. When Burke made the answers contained 
in the second statement, he knew that it was the intention of the 
obligor not to issue the bond until a satisfactory statement was 
made by him, and when he did make and return it he knew that 
the bond of May 14th had been delivered, and then expressly 
agreed that the statement should be a condition precedent to the 
binding force of the contract of indemnity. Indeed, Burke was 
the only officer of the company in Colorado during the time of 
the various transactions who was authorized to act for the com- 
pany, Miller, the employee, being the only other official in the 
state. Included in the second statement were the following 
questions and answers :— 


Q. When were his accounts last examined? A. April. Q. 
Were they at that time in every respect correct, and proper 
securities, funds and values on hand to balance? A. Yes. Q. 
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Is there now, to your knowledge, any shortage due you by 

applicant? A. No. Q. Has he ever been short with you? A, 

No. Q. Is he now in debt to you? A. No. 

At the end of these questions and answers was the following 
statement, and immediately before the signature of the invest- 
ment company :— 


It is agreed that the above answers are to be taken as condi- 
tions precedent, and as the basis of the said bond applied for, 
or any renewal or continuation of the same, that may be issued 
by the American Bonding & Trust Company of Baltimore 
City to the undersigned, upon the person above named. 


The bond expressly recited that it was made, issued, and ac- 
cepted upon the condition, inter alia, that all the representations 
made by the employer, his or its officers, to the surety company 
are warranted by the employer to be true. Before a court and 
jury there was a verdict for the plaintiff and the defendant com- 
pany has appealed and made numerous assignments of error. 

1. The objections that the complaint does not state facts suffi- 
cient to constitute a cause of action, and that the plaintiffs have 
not the legal capacity to sue for the breach of this bond because 
there was no valid assignment of the obligee’s cause of action 
thereunder, are not discussed. A correct disposition of these 
and some other assignments of error to which we shall give no 
further attention might require a reversal of the judgment and a 
remanding of the cause for a new trial; but in the view we take 
of the case it is important to consider only one or two proposi- 
tions, the determination of which makes the bond unenforceable, 
and compels a dismissal of the action. 

2. Learned counsel for both parties are in accord that this 
instrument, for a breach of whose conditions the action was 
brought, though denominated a bond, is, in legal effect, analo- 
gous to a policy of insurance. Speaking generally, the same 
rules of interpretation and construction, therefore, that apply to 
fire and life insurance policies are applicable to it. If its lan- 
guage is uncertain or ambiguous, the interpretation must be in 
favor of the insured; and if any of its clauses is susceptible of 
two constructions, one in favor of the insurer and the other in 
favor of the insured, the latter will prevail if it is consistent with 
the general object for which the bond is given. Statements or 
declarations by the insured are to be taken as representations 
merely and not warranties unless the written contract of indem- 
nity itself expressly, or by appropriate reference, makes them 
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warranties. Under the conceded facts of this case, it is imma- 
terial whether the answers set out in the foregoing statement be 
considered warranties or representations, as a review of some 
of the authorities demonstrates. A case quite in point in many 
respects to the one in hand is Rice vs. Fidelity & Deposit Co., 43 
Cc. C. A., 270. It was there held that since the bond under con- 
sideration rested upon the faith of the employer’s statement, and 
because in the latter there was an express agreement that the 
statement should be taken as a condition precedent and as the 
basis of the bond, the answers to the questions propounded were 
to be deemed warranties and not representations. It was said 
in the opinion that the crucial distinction between a representa- 
tion and a warranty is that one is not, and the other is, a part 
of the contract between the parties, and that the truth of the one 
is not, and the truth of the other is, a condition precedent to a 
recovery upon the policy or bond to which they relate. But 
suppose the declarations of the employer are mere representa- 
tions. In Ostrander on Fire Ins. (2d Ed., § 135) the leartied 
author says that the difference between a warranty and a repre- 
sentation lies in the fact that in the former the question of ma- 
teriality is closed; in the latter it is left open. If untrue in the 
former case, the policy is voidable at the option of the obligor; 
if untrue in the latter, and also material, the same result follows. 
The same author at section 139 says that warranties and condi- 
tions precedent are essentially the same, and if they are untrue, 
the policy issued upon the basis of them is voidable. 

In State Ins. Co. vs. Du Bois (7 Colo. App., 214, 224) the court 
referred with approval to Ist Wood on Ins. (§ 236), where it is 
said that, in order to avoid a policy on the ground of misrepre- 
sentation on the part of the insured, it is not necessary that a 
fraudulent purpose or intent on his part should be established. 
It is enough if the representation was, in fact, false and was ma- 
terial to the risk. 

In Travelers Ins. Co. vs. Lampkin (5 Colo. App., 177) the same 
doctrine is announced. In American Credit Co. vs. Carrollton 
Fur. Mfg. Co. (36 C. C. A., 671) the same doctrine is laid down. 
In the Jefferson Ins. Co. vs. Cotheal (7 Wend., N. Y., 73) the 
court says that a false representation is no breach of the contract 
unless made a warranty, but if material the representation avoids 
the policy on the ground of fraud, or because the underwriter 
has been misled by it. In the leading case of Pawson vs. Watson 
(2 Cowper, 785), Lord Mansfield, with great clearness, presents 
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the point that “if there is fraud in a representation, it will avoid 
the policy, as a fraud, but not as a part of the agreement”. And 
in speaking of a representation made by the applicant as to his 
own knowledge concerning which he knows nothing, though 
acting in good faith, the great jurist said: “It is equally false to 
undertake to say that which he knows nothing at all of, as to 
say that is true, which he knows is not true.” The better and 
great weight of authority is that a false representation, even 
though not a warranty, if it be of a fact material to the risk, 
avoids the policy irrespective of the good faith of the one who 
makes it: Carpenter vs. Am. Ins. Co., 1 Story, 57; Carrollton 
Fur. Co. vs. American Credit Indem. Co., 59 C. C. A., 545. 

In the latter case Judge Wallace quotes with approval the 
language of the court in Campbell vs. N. E. M. Life I. Co., 98 
Mass., 402. One of the points there ruled was that where the 
question of the materiality of the representation depends upon 
circumstances, and not upon the construction of any writing, it 
is a question of fact to be determined by the jury ; but where the 
representations are in writing, their interpretation, like that of 
any other instrument, belongs to the court. 

In Hoover vs. Royal Neighbors (65 Kan., 616) the court, in a 
case quite similar to the one we are considering, held that an- 
swers made in response to specific inquiries of the obligor, inde- 
pendent of the stipulations and warranties made in the applica- 
tion and certificate, were material to the risk assumed; and, 
being material and untrue, there could be no recovery by the 
obligee. 

In Warren Dep. Bank vs. Fidelity Co. (116 Ky., 38) it was held 
that where misrepresentations are material to the risk and are 
unquestionably false, whether they are fraudulent or not is im- 
material, the policy may be avoided by the obligor where he has 
relied upon the truthfulness of the statements and has been de- 
ceived thereby. The same court in U. S. Fid. & G. Co. vs. 
Blackly et al. (77 S. W., 709), affirms the Warren Case. 

In Guarantee Co. vs. Nat. Bank (95 Va., 480) the court said 
that where representations were of existing facts and were ma- 
terial and presumably within the peculiar knowledge of the ap- 
plicant and constituted an inducement to the obligor on which 
it had a right to rely, and in relying upon which executed the 
bond, if the representations were untrue, it is immaterial whether 
plaintiff knew that they were false or honestly believed them to 
be true. For it was said that if a party innocently misrepresents 
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a fact by mistake, the effect is the same on the party who is mis- 
led thereby as if he who made the misrepresentation knew it to 
be positively false. The real question in such a case is not what 
the party making the representation knew or believed, but was 
the representation false and the other party misled by it? 

In Carrollton Fur. Co. vs. American Cr. I. Co. (52 C. C. A,, 
671) the language of Judge Story in Carpenter vs. Am. Ins. Co., 
supra, was quoted with approval. The late case of Guarantee 
Co. vs. Mechanics’ Co. (183 U. S., 402) is in line with these cases. 
Bankers’ Life Ins. Co. vs. Miller (Md., 59 Atl., 116) says that a 
material representation, substantially false, made by an appli- 
cant for life insurance, in reliance upon which a policy is issued 
to him, avoids the policy, whether it be made intentionally or in 
good faith. See, also, 16 Am. & Eng. Enc. Law (2d Ed.), 933. 
To the same point are cases in our own reports. 

In Stimson vs. Helps (9 Colo., 33) the court says that a con- 
tracting party is liable for fraud upon his express representations 
concerning facts material to the treaty, the truth of which he 
assumes to know, and the truth of which is not known to the 
other party, where the representations were false and the other 
party, relying upon them, has been misled to his injury; and it 
was said that it is not necessary in order to constitute the fraud 
that the party who makes a false representation should know it 
to be false. If he makes it as of his own knowledge, not know- 
ing whether it be true or false, and it is in fact untrue, he is 
guilty of fraud as much as if he knew it to be untrue. In such a 
case he acts to his own knowledge falsely, and the law imputes a 
fraudulent intent. 

In Lahay vs. City Nat. Bank of Denver (15 Colo., 339), and in 
Connell vs. El Paso, G. M. & M. Co. (33 Colo., 30), this doctrine 
is approved. 

Our conclusion, therefore, is that a nieepeenatanine material 
to the risk, made in response to a specific inquiry, upon which an 
obligor relies to his injury, avoids the policy at the option of the 
latter. So that, applying the principle to the facts of this case, 
whether Burke’s answers given to the questions propounded by 
the obligor were warranties or representations merely, they 
avoid the policy if, in fact, untrue, irrespective of his good faith 
in making them. That they were material to the risk is without 
question, and it was the duty of the court below so to declare 
from the written language itself. That the answers were untrue 
is conceded, and that the facts were presumably within the knowl- 
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edge of that officer is beyond question. The employee was in- 
debted to the investment company obligee at the time, and was, 
and for several weeks had been, a defaulter. No examination 
whatever was made of the books of the company in April, or at 
any other time, by any of its officers, or by any other person, 
and if such examination had been made the books upon their 
face would have shown that the answers which the president 
made in response to the specific inquiries were absolutely untrue. 
The court below admitted the second employer’s statement over 
the objection of the plaintiff, though it was not made or deliv- 
ered until after the bond was issued. Not having assigned cross- 
error, the plaintiffs are not in position to question this action, 
even if it was wrong. But the court was right in its ruling, and 
the second employer’s statement must be considered as the basis 
of the bond, upon the strength of which the same was issued. 
At the time the answers of the obligee’s president were made 
and the statement sent to the obligor, this officer knew that a 
satisfactory statement was a condition precedent to the issuance 
and delivery of the bond, and the rights of the parties are, there- 
fore, to be measured the same as though the statement preceded 
it, or was contemporaneous therewith. For another reason, also, 
the plaintiffs are bound by this statement. Even if the bond was 
issued without a preliminary employer’s statement, it was as 
competent for the parties to make a new agreement or modify 
the old as it was for them to enter into the original contract. 
By the express terms of the second employer’s statement there 
was an agreement of the parties that it should be taken and 
deemed as the basis of the bond. In Rice vs. Fid. & Dep. Co., 
supra, this question is so ruled. The trial court in its various rul- 
ings upon the evidence and in its instructions to the jury pro- 
ceeded upon an erroneous theory. It declared not only that 
there were no warranties by the employer of the truthfulness of 
its statements but that, even though the answers which have 
been quoted were false, the plaintiffs’ recovery was not defeated 
unless they were fraudulently made and with the knowledge upon 
the part of the president of the obligee company that they were 
false at the time they were made. Upon the uncontradicted 
facts in this record the trial court should have directed the jury 
to find for the defendant since the representations of the obligee 
were in response to the obligor’s specific inquiries, they were 
material to the risk, and were false and fraudulent in fact and in 
law. The obligor expressly advised the obligee that the answers 
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were deemed material. We think they were material to the risk 
as matter of law. They were untrue in their entirety. The 
obligor relied upon them, and had the right to rely upon them, 
and would not have issued the policy had the obligee made true 
answers. 

The judgment is reversed, and the cause remanded, with in- 
structions to dismiss the action. 

Reversed. 

Gabbert, C. J., and Steele, J., concur. 


UNITED STATES CIRCUIT COURT. 
W. D. MissourRI. 
SHANBERG 


vs. 


FIDELITY & CASUALTY CO.* 


The insured while assisting in carrying a door weighing about eighty-six 
pounds along a level street, suddenly fell down and died from a rup- 
tured heart, which was found to be badly diseased. 


Held, That this was not death from the result of an injury sustained from 
extraordinary, violent and accidental means independent of all other 
causes, within the meaning of an accident policy. 


At Law. On demurrer to evidence. 


I. J. Rrncorsky, for Plaintiff. 
HARKLESS, CRYSLER & HIsTED, for Defenduni. 


PoLLock, D. J. (orally). 


The question is, should this case be submitted to the jury? 
That question is answered by another. If so submitted and a 
verdict is returned for the plaintiff, should the court allow such a 
verdict to stand? In other words, should the court do a useless 
thing in submitting the case? 

This is an action on a contract which the defendant in this case 
made with the deceased. An indemnity contract, in which it 
agreed if death should result within a certain period of time, and 
that death resulted directly and independent of all other causes, 
from bodily injury sustained from extraordinary, violent and ac- 
cidental means, that it would pay the indemnity. Being a lim- 

* Decision rendered, Dec. 20, 1905. 
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ited contract the consideration for the making of it of course is 
low and recognized to be so. What are the undisputed, and we 
may say, indisputable facts in this case? Because there are cer- 
tain facts in the case that can never be changed, and facts are 
stubborn things. The deceased, under the testimony, was en- 
gaged in carrying one end of a door about eighty-one inches long 
and forty-one inches wide, the entire door weighing about eighty- 
six pounds. They were carrying it along a level street. When 
they had proceeded about eight hundred yards, under the tes- 
timony, as | recall it, the deceased looked at the other party 
carrying the door and said, “I am tired”, fell down and suddenly 
expired. An autopsy was made, and it was found the right auri- 
cle of the heart was ruptured; such a rupture as would and did 
in this case cause immediate death. The autopsy further dis- 
closed that the heart was very badly diseased, and that deceased 
was suffering from what is known as fatty degeneration of the 
heart. In such case shall the defendant under the evidence pay, 
according to the terms of the contract? I apprehend what the 
contract means is this: While the deceased was diseased, yet, 
if he met with such an accident, such an unforeseen condition of 
affairs or chance happening that his death was caused independ- 
ently of the condition of the heart, the company may be main- 
tained liabie. For instance, suppose this man’s heart was ready 
to burst, and in such condition that the carrying of this door 
would burst it, yet from the way he had lived, guarding himself 
from peril, because of the known fact, if he had been struck by 
lightning, been kicked by a horse, had received some unforeseen 
blow, or had taken into his system a poisonous fluid, or sub- 
stance by accident, without knowledge that it was that kind of a 
thing, or had he inhaled poisonous and noxious gas by accident, 
then in such case the condition of the heart would have nothing 
to do with the death. 

On the other hand, suppose no accident happened. Suppose 
he walked rapidly upstairs and death had resulted, as it might 
have done in the light of the diseased condition of this man’s 
heart. ‘The parties contracted in contemplation of the deceased 
going along with the usual avocations of life. The company in- 
demnify only against accidents. They do not issue an accident 
policy obligating themselves to pay in case of death, no matter 
how resulting, but resulting in certain ways specified in the policy. 
Now suppose one of us held an indemnity contract, such as the 
one in this case made by the defendant. And suppose, being in 
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a hurry, we should rush upstairs to see some one, or suppose, 
we should walk rapidly uphill, thus, of course, exciting the heart 
action, or suppose we should pick up a load of something and 
carry it as we might do in the ordinary course of our business 
affairs, and everything should be done just as we intended to do 
it; we carried our load just as we intended; we rushed upstairs 
just as we intended; or we ran up the hill just as we intended, and 
the exertion ruptured the heart, and we fell dead. Can we hold 
it to have been in contemplation of the parties in making the in- 
demnity contract that the company should pay for the death 
resulting in such a case, where as in this, the heart was badly 
diseased? To my mind, in such case there can be no doubt be- 
cause there is no accident. The death resulted in such case 
because of natural causes, nothing accidental having happened, 
all having been done as intended. 

To distinguish a little the cases that have been cited and relied 
upon by counsel. In the Fetter Case (Mo. Sup., 73 S. W., 592), 
the deceased was attempting to shove up a window with a rod 
used for that purpose, you have all seen them, used for opening 
windows which are too high to reach; he used the rod that had 
been employed for that purpose, but the rod slipped off. He 
fell over the edge of a platform or table and struck over the right 
kidney. That the rod used would slip off he did not expect, if 
I recall the testimony, and he did not contemplate he would fall, 
striking the table, and it is made quite a point in that case that 
while the kidney was found at the autopsy to be in a cancerous 
condition, yet, it could not be told how long it would take to 
develop such condition. As a matter of fact, that could not be 
told by the physicians testifying in the case, and it was held that 
death was due to the accident and fall. If he had pushed on that 
window as hard as he could push, exercising his own voluntary 
action in pushing, and nothing more, I do not think the Fetter 
Case would have been decided as it was. 

In the Lowenstein Case (C. C., 88 Fed., 474) death resulted 
from the inhaling of poisonous gas. There is no question about 
the correctness of the decision in that case. The case in 131 U. 
5., 100, is a little more closely allied to this one: United States 
Mut. Acc. Ass’n vs. Barrey. There three persons were together. 
Each of the three had jumped from a veranda or porch between 
four and five feet in height before deceased jumped. ‘The find- 
ing in that case is that by losing control of the body, through 
some cause, he did not alight as people usually alight. Did not 
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alight as he intended to alight, but did alight in such a way that the 
jar caused the rupture. That is something, though, that he did 
not intend should happen, some accident not intended by him 
produced the result. The trouble with the case at bar is, I do not 
find deceased did anything he did not intend to do. From the 
testimony he did not slip, did not stumble, did not fall. He walked 
along to a certain place carrying the load he intended to carry. 
He did just exactly what he intended to do. He had, which he 
did not know and which he did not contemplate, a defective 
heart, but the very thing he undertook to do, the very thing he 
carried out, the very thing, without anything else happening to 
him that was unforeseen or a matter of chance, engaged in the 
business of his voluntary undertaking, carried out just as he in- 
tended, resulted in his death. For that reason, I am of the opin- 
ion in this case the death was not accidental. I am of the opinion 
it did not result under the terms of the contract independently of 
all other causes. Am further of the opinion that the death was 
the natural and proximate result of the diseased condition of the 
heart. 

You may file the demurrer, and under the evidence, as I view 
it, I will have to sustain it. 

The demurrer is sustained. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


BATTIN 
v8. 


NORTHWESTERN MUT. LIFE INS. CO.* 


The policy provided that it should cease upon default in the payment of 
the premium when due, and that a receipt for less than the full annual 
premium should not continue the policy in force longer than three 
months, in case of a quarterly premium or than six months 
in case of a semi-annual premium. It was claimed that the last 
payment was a portion of the annual premium, and that a credit was 
given for the remainder. But there was uncontradicted evidence 
that insured had some years before requested a change to quarterly 
premiums, which had been assented to, and that the last payment 
was stated in the receipt to be for a quarterly premium. 


Held, That the policy was continued in force only for three months by 
the payment. 


Held, That where the action was to recover the full amount of the policy 
and the plaintiff had never consented to accept the paid-up value, 
and no intimation was made that it would be accepted as an alterna- 
tive, no recovery of such value could be had. 


In Error to the Circuit Court of the United States for the Mid- 
dle District of Pennsylvania. 
Before Acheson, Dallas and Gray, C. JJ. 


J. A. Cursert, for Plaintiff in Error. 
E. N. Winuarp, for Defendant in Error. 


DALLAS, C. J. 

By its policy of insurance, dated August 20, 1894, the North- 
western Mutual Life Insurance Company promised to pay to 
Mary F. Battin, wife of William J. Battin, the sum of $5,000, in 
sixty days after proof of the fact and cause of his death. He died 
on January 28, 1902; and after the required proofs had been 
duly presented, and the said period of sixty days had elapsed, 
payment of the said sum of $5,000 was demanded by Mrs. Battin 
and was refused. Thereupon she brought her action against the 
insurance company, and, upon the trial thereof, the learned judge 
directed the jury to return a verdict for the defendant. 

The policy was issued, as is therein stated, in consideration of 
the then present payment of $146.80, the receipt whereof it ac- 
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knowledged, and of the annual payment of a like sum on each 
2oth day of August in every year during the continuance of the 
policy. It contained this condition :— 


(1) If the said premium shall not be paid at or before the 
time within mentioned for the payment thereof, then, and in 
every such case, this policy shall cease and determine; and no 
premium after the first, hereby acknowledged, shall be con- 
sidered paid unless a receipt shall be given therefor, signed by 
the president or secretary, and the payment and receipt of 
any premium less than a full annual shall not have the effect 
to continue this policy in force longer than three months in 
case of a quarterly payment, or six months in case of a semi- 
annual payment. 


The plaintiff's statement of claim averred that 

“On August 20, 1901, when the said premium of one hundred 
and forty-six dollars and eighty cents ($146.80) became due 
and payable, the said William J. Battin paid on account thereof 
the sum of thirty-eight dollars and seventy-five cents ($38.75), 
which was accepted by the defendant company as a payment on 
account of the said premium, and a credit was given to the said 
William J. Battin for the unpaid balance.” 

The defendant demurred to the statement of claim, and as- 
signed as cause, inter alia, the following :— 

“(1) Having admitted the non-payment of $146.80, which was 
due on the 20th day of August, 1901, the declaration sets forth 
no waiver of the condition above quoted, and therefore the dec- 
laration shows that the policy was null and void at the time of the 
death of the said William J. Battin, which, it is alleged in the 
declaration, occurred on the 28th of January, 1902.” 

When the case was here before (65 C. C. A., 358) we held that 
the demurrer was not sustainable upon the ground thus assigned, 
because the clause that has been quoted from the statement of 
claim alleged a fact which “clearly indicated an election by the 
company to waive the forfeiture, and Battin was entitled to rely 
upon that election.” This decision, as is always the case upon 
such demurrers, was made upon the assumption that the fact 
alleged in the declaration was true; but, that its actual truth 
might be determined, this court directed that the defendant 
should have leave to plead over. This it did, and with the result 
that, upon the ensuing trial, an issue was presented as to 
whether the payment of $38.75, which was made by William J. 
Battin on August 20, 1901, was, as the plaintiff asserted, accepted 
by the defendant company on account of an annual premium of 
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$146.80, or was as the defendant contended, made and accepted 
as and for a payment in full of a quarterly premium. This ques- 
tion was the decisive one, and, undoubtedly, if there had been 
evidence from which it might have been reasonably resolved in 
either way, its determination would have been for the jury. 
But the proof was all one way. It conclusively supported the 
contention of the defendant. The agent of the company, with 
whom Mr. Battin directly communicated, testified that at the 
end of the first year of the insurance Mr. Battin requested a 
change from annual to quarterly premiums, that this was as- 
sented to by the company, and that thereafter the dealings of 
the parties conformed to the change so made. This testimony 
was uncontradicted, and was corroborated by the premium re- 
ceipts, which, from and after August 20, 1895, were delivered 
and accepted. They were all, except as to date, the same as 
that which was given upon the particular occasion more imme- 
diately in question, and of which the following is a copy :— 


“Northwestern Mutual Life Insurance Company, Milwaukee, Wis. 


Premium for three months. } Received the quarterly premium due Aug. 


20, 1901, as per statement in the margin 
“ hereof, on policy No. 307320 insuring the life 
ES of W. J. Battin. 
$29.47 2S 
> This receipt must be countersigned before 


delivery by 
W. J. Welsh, Gen’l Ag’t, 
Scranton, Pa. 


(Signed) J. W. Skinner, 
Secretary.’’ 


Premium as above received this 20th day 
of Aug., 1901. 
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= 


é 
: 
& 
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"1 
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(Signed) W.J. Welsh, Agent. 


The point suggested at the end of the brief of the plaintiff in 
error is devoid of merit. It is true that an agent of the defend- 
ant company, in a letter referring to the policy sued upon, did 
say :— 

The policy is now in the hands of the company under assign- 
ment for a loan of $195. According to the policy contract the 


beneficiary is entitled to a paid-up value of $1,077, subject to 
the company’s interest as assignee. 


The plaintiff, however, never consented to accept this “paid-up 
value”, but, on the contrary, always insisted that she was entitled 
to the full amount of $5,000. Her statement of claim set out her 
cause of action as arising solely out of the defendant’s refusal 
“to pay the said $5,000”, and it closed with the express declara- 
tion that she brought her suit “for the full amount of the said 
policy, with interest as aforesaid, having first demanded of the 
defendant the payment of said $5,000, which the defendant re- 
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fused, and continues to refuse, to make”. Accordingly, the case 
was tried upon the understanding that the plaintiff’s demand was 
for the whole amount of the policy, and no intimation was at 
any time made that, as an alternative, she should be awarded its 
paid-up value. Under these circumstances, it would be quite im- 
possible to hold that the court erred in omitting to submit any 
such alternative aspect of the case to the jury, even if such omis- 
sion had been assigned for error; and, as it has not been, the 
consideration which we have given the subject is more than it 
was entitled to. 

The specifications which relate to the rulings of the court upon 
questions of evidence have not been overlooked; but as we are of 
opinion that upon any view which could be taken of those ques- 
tions a case for submission to the jury would not have been pre- 
sented they need not be discussed. 

Upon consideration of the whole record, our conclusion is 
that the court below was right in directing a verdict for the de- 
fendant, and therefore its judgment is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


PROVIDENT SAVINGS LIFE ASSUR. SOC. 
OF NEW YORK 


ve 
WHAYNE’S ADM’R.* 


The statute of Kentucky provides that statements in the application are 
to be deemed representations, not warranties, and must be material in 
order to avoid the policy. 

Held, That a policy provision making such statements warranties is void. 

Held, That representations are material if they affect the risk, regardless 
of their relation to the actual loss, whether they are material and 
whether materially untrue are questions of fact. 

An instruction as to whether, if true answers had been given, the com- 
pany would have naturally and reasonably entered into the contract, 
should have been modified by the words “in accordance with the prac- 
tice usual among insurance companies”. 

Where the evidence might have justified recovery on one set of policies, 
but not on all, it was error to instruct that recovery should be had on 
all or more. 

Tender back of premiums is unnecessary where the defense is fraud. 


% Decision rendered, June 1, 1906. 
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Evidence of exchange of information between an association of compa- 
nies is not evidence of knowledge of representations to other compa- 
nies not shown to be in the association. 


A pocket memorandum book of insured, giving list of insurance in force, 
was not evidence of his being innocently mistaken as to other insur- 
ances. 

Evidence of rejection by medical examiner because the agent was not the 
regular agent was admissible on the question of the belief of insured 
as to his rejection in good faith. 


Evidence of hopeful statements regarding his business by insured was ad- 
missible where suicide was the issue. 


Evidence regarding the removal of traces of urine by drugs, if admitted 
at all, should be admitted in full on both sides. 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. Action by R. C. Whayne’s adminis- 
trator against the Provident Savings Life Assurance Society of 
New York. From a judgment in favor of plaintiff, defendant 
appeals. 


Wm. T. Ginpert, ALEX. P. HumpHrey, THos. W. BULLITT, 
and WM. MARSHALL BuLwirt, for Appellant. 
O’Neat & O’ NEAL and HELM, Bruce & HELM, for Appellee. 


O’ REAR, J. 
The judgment appealed from in this case was rendered upon 


the verdict of a jury, and was for $74,286, the commuted value 
of six policies of insurance for $20,000 each, issued by appellant 
upon the life of Robert C. Whayne. The policies were issued in 
two sets of three policies each. The first lot was applied for on 
January 10, 1902, and the policies were issued January 17, 1902. 
The second was applied for February 10, 1902, and the policies 
were issued March 7, 1902. A formal written application, in 
which numerous questions were asked of the insured and an- 
swered by him, and a careful medical examination by the com- 
pany’s local medical examiner, were in part the basis of the issual 
of the first set of policies. The application for the second set 
was also signed by the applicant, containing like questions and 
answers in writing; but no new medical examination of the ap- 
plicant was made. Instead, a health certificate, signed by the ap- 
plicant, was given. The policies were upon what is called the 
“installment and principal” plan, which was, instead of paying 
the face of the policies at the death of the assured, they were to 
be paid in annual installments extending through a period of 
twenty years, with the option to the beneficiary to commute the 


value into a single payment at the death of the assured. Whayne, 
VoL. XXXV.—42. 
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the assured, died as the result of a gunshot wound inflicted De- 
cember 17, 1902. In this suit by his administrator upon the poli- 
cies there were a number of defenses interposed. None of them 
are involved on this appeal, except the following: It is asserted 
that the assured made false, fraudulent, and material misrepre- 
sentations in his applications for this insurance, which induced 
appellant to issue the policies, in the following particulars: (1) 
As to his prior rejections by other companies; (2) as to his 
health; and (3) as to his last previous illness and the attending 
physician thereat. The reply of appellee put in issue, and there 
was considerable proof introduced at the trial concerning 
whether the assured had made false and fraudulent misrepresen- 
tations with respect to the various matters alleged by way of de- 
fense in the answer. Whether they were false and fraudulent, or 
whether the misrepresentations were material, in so far as those 
questions are in issue, the court refrains from expressing an 
opinion upon, in the way of determining the fact, further than 
such fact may also be the law. 

The application which is signed by R. C. Whayne and attached 
to the policy provides :— 


Part I. I hereby warrant on behalf of myself and of any 
person who shall have or claim any interest in any policy is- 
sued under this application, that all the statements and answers 
contained in part I and part II of this application, by whom- 
soever they may be written, are material to the risk, and are 
full, true and complete. I hereby agree on behalf of myself 
and of any person who shall have or claim any interest in any 
policy issued under this application, as follows: * * * That 
if at any time any warranty made in this application, or any 
of the foregoing agreements, shall be violated, said assurance 
shall be null and void, etc. 

Part Il. I hereby declare that I have read and understand 
all the above questions and the answers thereto, and they are 
hereby made part of my said application for assurance by the 
Provident Savings Life Assurance Society of New York, and 
I hereby warrant said answers, as written, to be true, and that 
I am the person described above and in part 1 of this applica- 
tion signed by me. 


The policy provides that: “This assurance is granted in con- 
sideration of the statements and agreements in the written and 
printed application for this policy, which is hereby made a part 
of this contract.” 

The application contains the following questions and answers: 


Part I. (23) Has application to grant or restore assurance 
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on your life ever been made which was not complied with in 
the form and amount asked for? If so, state every such case, 
when, and the cause or causes? Ans. No. 


Part II. (11) Has any life-assurance organization ever post- 
poned, rejected or limited as to amount, form or premium, 
your application for assurance? (Full particulars required.) 
Ans. No. 

The defense is that Whayne’s answer “No” was false, and was 
a material and fraudulent misrepresentation, because, it is al- 
leged, Whayne had theretofore been rejected or postponed for 
life insurance by each of the following companies: Mutual Life 
of Kentucky, in December, 1897; the Equitable Life Assurance 
Society, in June, 1899; and the United States Life, in December, 
190I. 

The application also contained the following :— 


Part II. (9) When, and by what physician were you last at- 
tended, and for what complaint? 


To which Whayne answered :— 
Dr. R. B. Gilbert, 1898; for rheumatism. 


The defense is that after 1898; to wit, during 1899, 1900 and 
1901, Whayne was treated by various physicians for various dif- 
ferent complaints. 

The application contains the following questions :— 

Part II. (4) Have you now, or have you ever had, any of 
the following? Answer “Yes” or “No” to each. If “Yes”, 
give particulars under 7 below. Diabetes? “No.” Disease 
of skin? “No.” Rheumatism? “Yes.” Any serious disease, 
injury or infirmity other than listed above? Answer “Yes” or 
“No”. If “Yes”, give full details in 7. 

Whayne answered “No” to all the questions, except as to 
rheumatism and with respect to that he answered as follows :— 

(7) Clinical History. Describe briefly the history of any 
affection experienced by applicant as per his answers in 4. 
Affection. Date. Duration. Severity. Results. Physician. 
Rheumatism. 1898. 3 weeks. Mild. Recovery. R. B. Gil- 
bert. The attack was a mild one, the patient not being con- 
fined to the bed, or even to the house. The stroke was only 
in one ankle and after three weeks disappeared completely, 


and left no ill effects. 

The defense is that Whayne had (1) a skin disease (eczema), 
(2) diabetes (as evidenced by sugar in his urine), and (3) instead 
of a mild attack of rheumatism, it was a very severe attack, lasting 
much longer than three weeks, and that it extended far beyond 
the ankle, and had reappeared during subsequent years. 
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There was also a defense of death by suicide, which cause was 
excepted from the insurer’s liability in the policy. But it is con- 
ceded by appellant that that issue was properly submitted. 

The main questions for decision are: First. The effect of the 
misrepresentations alleged, if they are, in fact, misrepresenta- 
tions; whether they are material, and, in this connection, 
whether their materiality relates to the risk or the loss. Second. 
Whether the materiality of the misrepresentations is a matter of 
law, to be decided by the court, the facts to be found by the jury, 
or whether it is a question altogether for the jury to decide. 
There are other questions of practice in addition to the above, 
which will be noticed in place. 

The first two formulated will be treated together. Wherein 
the policies and applications declared that the representations are 
warranties, they are in conflict with the statute of this state. 
Indeed, such provisions are now very generally reduced by stat- 
ute from warranties to representations. The statute of this state 
on that subject reads (section 639, Ky. St., 1903) :— 

All statements or descriptions in any application for a policy 
of insurance shall be deemed and held representations and not 


warranties; nor shall any misrepresentations, unless material 
or fraudulent, prevent a recovery on the policy. 


At the common law any misrepresentation of fact, contrary to 
the warranty contained in the contract, avoided the policy. It 
was to alleviate the rigor of a rule which applied with unjust 
harshness in very.many cases that the statute was enacted. It 
was never intended, though, that deception and fraud, whereby 
a contract of insurance might be induced, should, after the con- 
tract had been entered into, be beyond the corrective power of the 
courts, or that this class of contracts should form an exception to 
the safe rule that fraud practiced by a successful party in the ob- 
tention of a contract will vitiate it. The Legislature intended 
to prevent oppression by relieving against immaterial matters, 
which did not influence, and in no reasonable probability could 
have influenced, the parties to enter into the agreement. It was 
never intended that either party could be bound except by a 
meeting of their minds upon matters material to the contract. 
As to the liability of the insurer upon the contract, after it had 
become effective as such, the statute does not attempt to touch 
upon, further than to reduce warranties into mere representa- 
tions. As to the effect of either party’s material misrepresenta- 
tions upon the other’s liability upon the agreement, the statute 
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left them where the common law places them—which is, if either 
party by fraud induces the other to engage himself in an under- 
taking, it is void at the option of the latter; or if, by misrepre- 
sentation of any fact material to the subject-matter of the con- 
tract, whereby it is induced, and but for which it would not, or 
probably would not, have been entered into, it, though innocent 
in intent, nevertheless operates as a surprise upon the other 
party who has been misled by it, and is equivalent to a fraud in 
law, or constructive fraud, so far as releasing the person im- 
posed upon by it is concerned. If the person who made the mis- 
representation was honestly mistaken in the statement when he 
made it, and therefore was not guilty of fraud, he would be no 
longer honestly mistaken after he has discovered the truth, if he 
then tries to hold on to an advantage so obtained, and to get the 
full benefit of the deceit that has been worked upon his adver- 
sary. 

Nor is it material whether the misrepresentation caused the 
loss or not. The inquiry is not directed, necessarily, to that fact. 
But it is whether the fact misrepresented is material to the con- 
tract—in insurance, is material to the risk imposed by the con- 
tract. If the insurer was never bound, because overreached by 
the positive fraud of the insured in the obtention of the contract, 
it must be obvious that the cause of the loss is not material. The 
insurer has the right to know certain facts relevant to the risk 
he is asked to assume, so that he can determine in his own mind 
whether he will, for the consideration paid, undertake them. 
To deceive him into believing one thing, which is material to 
the risk, by fraudulent misrepresentation, or by misrepresenta- 
tion at all, is to bind one in a voluntary contract against his will 
and contrary to his express agreement. It would ignore a very 
important part of the consideration upon which the contract 
rested. In life insurance, it may well be supposed that it is ma- 
terial to the risk whether the insured has ever had or ever been 
treated for rheumatism, sciatica, eczema or diabetes. It is not 
possible, even in the presence of many symptoms, for even ex- 
pert medical men to diagnose one’s condition. It is even less cer- 
tain what the result of the disease which the symptoms represent 
may be. But if the symptoms are not present, appearances are 
most apt to deceive the examiner, although disease may un- 
doubtedly be present in a latent form. If, however, shortly or 
frequently before the date of the application and examination, 
the person had been ill of certain diseases, and had been treated 
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therefor by physicians, the fact of such illness, its duration and 
history, might shed light upon his present condition. They are 
all, at least, relevant matters, which may certainly interest the 
prospective insurer as bearing upon the advisability of taking the 
risk offered. For the same reason, in part, the action of other 
insurance companies of whom the applicant had sought insurance, 
in rejecting his application for cause, is a pertinent fact, bearing 
on the advisability of writing the risk. It may not at all follow 
that because a man has been ill, but apparently fully recovered, 
and that he has been rejected by other insurance companies for 
cause, but the cause is found to have been removed, or shown 
to have probably been a mistake, that every other insurance com- 
pany to whom he may subsequently apply would reject him also, 
even if it knew all the facts. Still, these are all matters that may 
be material, depending on the obstinacy of the disease, how re- 
cently it had appeared, and whether the causes of other rejec- 
tions were well founded. It was a proper and pertinent inquiry 
whether the applicant had other insurance on his life, and how 
much. Although he may not commit suicide—at least, it might 
be impossible to prove it if he did—it is always a proper inquiry 
whether the assured is probably able to carry his insurance. The 
insurance company insures him expecting both that he will prob- 
ably live out his expectancy, and will probably retain his rela- 
tions to the company as a paying policyholder. Its premiums are 
based, it may be fairly supposed, in part on that expectation. If, 
then, it knows he is unable to pay more than the first premium, 
his contract would be very undesirable from the point of view of 
good business. Furthermore, if one is heavily insured, far be- 
yond anything he could hope to realize by living out his full ex- 
pectancy, there is less inducement to care to preserve his life in 
emergencies; there is greater incentive to extreme carelessness, 
increasing the hazard of his insurer. All these matters were ma- 
terial to the risk in the sense that they had a pertinent bearing 
on it, and, according to the circumstances, might or might not 
have reasonably resulted in a different action by the insurer, had 
they been fully known when the contract was entered into. They 
are matters the insurer has a right to be informed of. As it acts 
upon the information given it, and which is sought for that pur- 
pose, it must follow that, if the information is concerning a mat- 
ter material to the risk, and is substantially not true, the insurer 
ought not to be bound upon it: Providence Savings Life Ins. 
Co. vs. Dees, 27 Ky. Law Rep., 670; Union Central Life Ins. 
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Co. vs. Lee, 20 Ky. Law Rep., 839; Mutual Life Ins. Co. vs. 
Thompson, 94 Ky., 253; American Aid Society vs. Bronger, 12 
Ky. Law Rep., 284. 

How is the materiality of the misrepresentation to be deter- 
mined? In some cases the parties have attempted by the policy 
to make certain statements material (Farmers’ & Drovers’ Ins. 
Co. vs. Curry, 13 Bush, 312, overruled by Germania Ins. Co. vs. 
Rudwig, 80 Ky., 235), but this is open to the very vice aimed at 
by our statute (section 639, supra). It is material or not, ac- 
cording as it may affect the merit of the matter; and that is not 
a thing which the parties can in advance settle by convention. 
In Penn Mutual Life Ins. Co. vs. Mechanics’ Savings Bank (19 
C. C. A., 286), opinion by Taft, J., this rule is laid down for de- 
termining the matter: ‘A fair test of the materiality of a fact 
is found in the answer to the question whether reasonably care- 
ful and intelligent men would have regarded the fact, communi- 
cated at the time of affecting the insurance, as substantially 
increasing the chances of the loss insured against. The best evi- 
dence of this is to be found in the usage and practice of insurance 
companies in regard to raising the rates or rejecting the risk on 
becoming aware of the fact. If the rates are not raised in such 
a case, it may be inferred that reasonably careful men do not re- 
gard the fact as material. If the rates are raised, or the risk is 
rejected, then they do.” We think the question is generally one 
for the jury. It is not a case of the construction of a writing, 
as to what a written instrument means, but it is the ascertain- 
ment of a fact, upon the existence of which the writing is avoided. 
In defense of liability on the writing“it is alleged that a certain 
statement contained therein which impart induced its execution, 
is material to the contract, and was materially untrue. Both 
propositions asserted are questions of fact, though the first is 
also a question of law. Whether it was material to the contract, 
as we have seen, depends on whether prudent men of ordinary 
judgment engaged in the same business would, if it had been dis- 
closed to them, have either raised the price, or rejected the risk. 
The rulings of the Circuit Court at the trials were in substantial 
accord with these views. In Provident Savings Life Ins. Co. vs. 
Dees, supra, it seems to have been assumed that the question of 
materiality was for the court. But the question was not dis- 
cussed in the opinion, and was not passed upon at all. In all 
other respects the rule laid down in the Dees Case as construing 
the statute is expressly approved. 
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The trial court gave these instructions to the jury :— 

“(1) If you believe from the evidence that the deceased, Rob- 
ert C. Whayne, committed suicide, whether sane or insane at 
the time thereof, you will find for the defendant. 

“(2) The deceased, Robert C. Whayne, in the application for 
the policies of insurance sued on in this case, was asked and an- 
swered the following questions: (a) ‘Has application to grant or 
restore assurance on your life ever been made which was not 
complied with in the form and amount asked for? If so, state 
every such case, when and the cause or causes.’ ‘Has any life 
insurance organization ever postponed, rejected or limited as to 
amount, form or premium, your application for insurance?’ (b) 
‘Have you now, or have you ever had, any of the following dis- 
eases? Answer “Yes” or “No” to each. If “Yes”, give particu- 
lars. Diabetes? Disease of skin? Sciatica?’ (c) ‘Have you 
now, or have you ever had any of the following? Answer “Yes” 
or “No” to each. If “Yes”, give particulars. Rheumatism? 
Describe briefly the history of any affection experienced by the 
applicant as per his answer to said last question.’ (d) ‘When 
and by what physician were you last attended and for what com- 
plaint?’ If you believe from the evidence that the answers given 
to said questions, or any of them, or the particulars given, or 
descriptions made in response thereto, or any of them, were, 
without the knowledge of defendant insurance company, untrue 
in any particular, in which true answers would have stated facts 
or conditions which were reasonably and ordinarily calculated to 
shorten the life or increase the probability of the death of said 
Whayne, or which, if knowrfi to defendant insurance company, it, 
acting naturally and reasonably, would not have entered into the 
policy contracts upon the terms and the annual stipulated pre- 
miums, as shown in the policies sued on, the law is for the de- 
fendant, and you should so find. 

(3) If you believe from the evidence that the answers given 
by the applicant, Robert C. Whayne, to the questions set out in 
instruction No. 2, or any of them, or the particulars given or de- 
scriptions made thereunder, or any of them, were untrue, and 
were known by said Whayne, at the time of making the applica- 
tion or the receipt of the policies, to be untrue, and were made by 
him for the purpose of deceiving the defendant insurance com- 
pany and procuring the policies thereby, and the defendant in- 
surance company was deceived into issuing said policies by such 
untrue statement or statements, which were known to said 
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Whayne to be untrue, and not known by it to be untrue, the law 
is for the defendant and the jury should so find. 

“(4) Unless you believe from the evidence that the deceased, 
Robert C. Whayne, committed suicide, whether sane-or insane at 
the time thereof, the law is for the plaintiff, and you should find, 
unless you should find for the defendant under instructions Nos. 
2 and 3. 

(5) If you find for the plaintiff, your verdict should be for the 
plaintiff for the sum of seventy-four thousand, two hundred and 
eighty-six dollars ($74,286), with interest at the rate of 6 per 
cent per annum, from the 17th of February, 1903, until paid. If 
you find for the defendant, you will say so by your verdict, and 
no more.” 

The instructions were objected to by appellant on the ground 
that they not only submitted things to the jury which the court 
ought to have found (7. ¢., the materiality of the’ representations 
above discussed), but gave the wrong standard by which the jury 
might determine the materiality of the statements. The conten- 
tion is that it ought not to be left to the jury to say whether the 
insurer ought to have accepted the applications, even though it 
had then learned the truth as to the applicant’s previous condi- 
tion of health and the action of other companies in rejecting him 
and the amount of insurance he was then carrying. It is argued 
that this is to take away from the insurer the exercise of its own 
judgment in selecting its risks, and substituting the judgment of 
untrained men; that at least there ought to have been added in 
instruction No. 2, after the words “naturally and reasonably”, 
the words “in accordance with the practice usual among life in- 
surance companies”. This criticism seems to us to be well 
founded. The question was not what ought the msurance com- 
pany to have done, had it known the truth concerning the facts 
misrepresented, but what it probably would have done. That 
was to be determined not by what it might say afterward about 
it—for, manifestly, that would be a very unsafe standard—but 
by what was the usual course of those engaged in such business 
under similar circumstances. The jury must determine the mat- 
ter not from their own standard, but from the practice of those 
engaged in that business. They should put themselves in the 
place, as it were, of the insurer as of the time when the applica- 
tions came to be acted upon, and assuming that all the facts were 
then known, to determine the probable course of the insurance 
company by the course generally pursued by those whose habit 
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and business experience generally impelled them to a particular 
action under such circumstances. Instruction No. 2 is, further- 
more, objectionable in that it fails to give the answers to the 
questions propounded to, and answered by the applicant. The 
answers were admitted. They formed a part of the application as 
certainly as the questions did. Appellant should not have been 
left under the burden of proving a necessary part of its case, 
which was admitted by the pleadings of its adversary. The fifth 
instruction is objectionable because it grouped all the policies 
into one sum, and compelled the jury to find the whole sum for 
appellee, if it found for it at all. The policies were not only 
applied for and issued in two sets, as has been stated, but the 
evidence was such that the jury might have found on one set for 
appellee, and on the other for appellant. 

It was contended below by appellee, and is here, that appellant 
could not maintain its defense unless it tendered back the pre- 
miums it had received upon the contracts sued on. We do not 
decide who was entitled to the premiums, in event it should turn 
out that appellant was not bound on the contracts. That ques- 
tion is not presented. But it must be borne in mind that appel- 
lant was not suing for a rescission of the contracts. It had been 
sued upon them. It could defend by showing that the contract 
was procured by fraud, or by misrepresentation, or was void for 
other reasons. A right of action for rescission or specific per- 
formance may depend upon a previous tender. But a defense 
that merely goes to the question whether the contract was void 
because of fraud practiced in its obtention does not depend on a 
tender by the defendant of what it may have received under the 
contract. 

Several rulings on the admission or rejection of evidence are 
complained of by appellant. 

First. It was attempted to be shown by appellee that appellant, 
notwithstanding the misrepresentations of the applicant, knew 
the truth about the matters. Of course, if it did, it could not 
have been imposed upon by them, and they would become there- 
by immaterial in the case. It was attempted by appellee to show 
this fact by proof that there was an exchange of information 
among all life insurance companies on this subject; that they 
maintained a central bureau of information, to which all reported 
all applications and rejections, which in turn communicated the 
facts to all the constituent companies. There was no evidence 
that either the Mutual Life of Kentucky, the Equitable or the 
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United States Life ever belonged to such an association, or ever 
reported anything to it. The testimony of Mr. Stevens, appel- 
lant’s secretary, leaves an impression that there may have been 
some such manner of disseminating such information among in- 
surance companies. Still there was no evidence whatever, direct 
or otherwise, that the companies who are shown to have rejected 
or suspended Whayne’s applications were members of the or- 
ganization. Notwithstanding, a witness for appellee, H. P. 
Reagor, was permitted to testify on this point as follows; he had 
been an insurance agent at Louisville for different life insurance 
companies through a number of years: “Q. Do you know 
whether or not there is any association or bureau of life insur- 
ance companies by which they systematically exchange informa- 
tion to each other on the subject of former rejections or post- 
ponements of risks? A. I do. Q. What is it, and how does it 
operate? The Court: The question is whether or not there is an 
association of insurance companies by which information in re- 
gard to the rejection of applications is interchanged or ex- 
changed between the companies. Is there such an association? 
A. Yes, sir. By Mr. Bruce: Did it exist in 1902? A. Yes, sir. Q. 
How does it operate? A. If any application is sent to the home 
office of my company before the board of directors and the 
medical examiner has passed on it— Answer objected to by the 
defendant. The Court: Is there an association of the Germania 
by itself? A. My understanding is, all companies. Q. How is 
this information exchanged between the companies? Explain 
how it is done. A. Well, I know from my own experience, hav- 
ing placed business through perhaps as many as five companies 
in my time, that if there was a rejection, and it was denied by 
the applicant, that the rejecting company would always inform 
me of the rejection and the date, withholding the cause for good 
reasons. Q. Do you know the details of exactly how the ex- 
change of communication is made—in what form? A. Well, I 
have through a circular letter been informed through my com- 
pany that such an exchange exists.” 

It is not pretended that the practice referred to by the witness 
was, within his knowledge, indulged, in fact, by any company to 
whom application had been made by Whayne. This testimony, 
even if in proper form, is not only inclusive, but it is all, or 
nearly all, hearsay. It does not tend to connect either appellant, 
or any company to whom the application had been made by 
Whayne, with the bureau of information, nor does it form a link 
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of any other evidence in the record having that tendency. Its 
reception was hurtful and erroneous. 

Second. Whayne carried a small pocket memorandum book, 
on one page of which was this entry, in his handwriting :— 


Insurance in force 1902, R. C. W.: 


Northwestern 
Northwestern 

New York Life 
Union Central 

3 Equitable 

2 Provident Savings 


00 


As one of the issues in the case was Whayne’s alleged fraud in 
obtaining his insurance, any false statement of his to any insur- 
ance company at or about the same time, in obtaining other in- 
surance, was relevant as tending to prove a general plan to 
defraud the insurance companies, which would, of course, include 
the appellant: First National Bank vs. Wisdom, 23 Ky. Law 
Rep., 530. The entry above copied was introduced to show that 
Whayne had himself probably forgotten the true amount of his 
insurance, and therefore was innocently mistaken in whatever 
representations he may have made to the insurance companies 
on the subject. We are of opinion that this entry, being in his 
own behalf, and not in any sense made by a merchant or trader 
in his general book of account kept in the course of his business, 
does not come under any rule of evidence that would admit it as 
evidence in his behalf. If they are for him, they are self-serving 
statements, and are no more admissible than any other statement 
of the transaction written by him in which a favorable impression 
for himself was made to appear. 

Third. There was evidence admitted that Whayne, in numer- 
ous conversations with friends and acquaintances*shortly before 
his death, spoke hopefully of his prospects in business, claiming 
it was prosperous, and so forth. This evidence, we think, was ad- 
missible. One of the issues was suicide. The evidence just men- 
tioned was particularly relevant as bearing on that question. It 
tended to show the state of mind of the assured at or about the 
time of his death. 

Fourth. We think the testimony of C. W. Dorsey admissible, 
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also. He was the agent who solicited the insurance for the Mu- 
tual Life of Kentucky which was rejected, it is alleged, because 
sugar in the urine was discovered. Dorsey testified that he asked 
Whayne whether he was in the habit of eating sweets; that 
Whayne answered that he was, three times a day; that Dorsey 
then suggested to him to leave off eating sweets for a few days 
and have the urine tested again; that this was done, and the 
trace of sugar had then disappeared; that he reported the fact 
to the medical director of the Mutual Life Insurance Company 
of Kentucky, and asked for a re-examination of Whayne, but it 
was declined, and he believed because the medical director re- 
garded the application with suspicion and disfavor, as Dorsey 
was not the regular agent of his company, but of another; that 
he, Dorsey, reported all these facts to Whayne. This testimony 
was competent for this purpose: It tended to show whether 
Whayne believed that he had not been in good faith rejected by 
the Mutual Life Insurance Company of Kentucky because of the 
discovery of sugar in his urine. It bore on the question whether, 
in his future representations or treatment of that matter in appli- 
cations to other companies for insurance, he was actuated by a 
fraudulent or an innocent motive. 

Fifth. If the court admits any evidence on the question 
whether there are drugs which will destroy or temporarily re- 
move the trace of sugar in the urine, it should admit all the evi- 
dence offered on both sides of that subject. Dr. Grant’s testi- 
mony on that point should not have been excluded from the jury. 

The judgment is reversed, and cause remanded for proceed- 
ings consistent herewith. All concur, except Settle, J., who dis- 
sents from so much of the opinion as holds that the misrepre- 
sentations are material to the risk, instead of to the loss, in order 
to avoid the policy. In other respects, he also concurs in the 
opinion, 
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COURT OF APPEALS OF KENTUCKY. 


METROPOLITAN LIFE INS. CO. 
v8. 
SCHMIDT.* 


The applicant stated that he had no disease of the urinary organs, nor 
excessive urination, and had been treated for constipation and cold. 
He had previously been told by the physician that he had diabetes, 
and had admitted to the physician that his urination was excessive. 


Held, That regardless of applicant’s belief, his statement was untrue as a 
matter of law and there could be no recovery. 


Appeal from Circuit Court, Union County. Action by Elise 
Schmidt against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


E. R, ATrKIsson, and Drury & Drury, for Appellant. 
H. D. ALLEN and P. B. MILLER, for Appellee. 


Hosson, C. J. 
About the Ist of February, 1902, Frederick Schmidt was 
treated by Dr. H. C. Ray of Morganfield. He was complaining 


of thirst, loss of flesh and excessive urination. The doctor ex- 
amined his urine, and found it heavily laden with sugar. He 
told Schmidt that he had diabetes, and treated him from that 
time until he died. Schmidt insisted that he did not have dia- 
betes, but only stomach trouble. On February 17, 1902 Schmidt 
consulted Dr. Edwin Walker of Evansville, Ind., telling him that 
Dr. Ray had examined him, and told him that he had sugar in his 
urine. Dr. Walker pronounced it diabetes melitus. He visited 
Dr. Walker again on May 17, 1903, and May 31, 1903, and on 
each of these visits he was examined, and his condition was 
found to be the same. He told the doctor also that he had exces- 
sive urination, and the doctor told him that the disease was in- 
curable. On June 1, 1903, Schmidt applied to the Metropolitan 
Life Insurance Company for insurance. At that time it was not 
the custom of the company, as part of its medical examination, 
to have the urine examined where a policy for only $1,000 was 
applied for. Schmidt was apparently in good health, and he 
passed the medical examination and the policy for $1,000 was 
issued to him on June 5th; he then paying the first premium. 


*% Decision rendered, June 5, 1906. 
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He died the following October, or about four months afterward, 
of diabetes coma. This suit was filed to recover upon the policy, 
and the company defended upon the ground that the policy was 
obtained by misstatements in the application and concealment 
by Schmidt of the facts known to him in regard to his health at 
the time the application was made. He was asked if he had ever 
had difficult, excessive or scanty urination. To this he answered, 
“No”. He was asked the name and residence of his usual medi- 
cal attendant. To this he answered, Dr. Edwin Walker, Evans- 
ville, Ind. He was asked for what were his services required. 
His answer was, about sixteen months ago, for constipation and 
cold. He was asked if he had any disease of the urinary organs 
and answered, “No”. The evidence shows that at the time of his 
application for insurance there was nothing in his appearance to 
indicate the disease and that Schmidt did not believe that he had 
it. Still it is unquestioned from the evidence that he then had 
the disease and had had it for more than a year, and that he died 
of it four months afterward. It is also perfectly apparent from 
the evidence that if he had told the insurance examiner the facts 
known to him his application would have been rejected. Ordi- 
narily, where the defense to the suit on a policy is based on a 
misstatement in the application the question is for the jury. See 
Provident Savings Society vs. Whayne’s Adm’r (Ky.), 93 S. W., 
1049. But where the evidence is undisputed that a state of facts 
existed which was not disclosed in the application, and that the 
application was substantially untrue, and where it further appears 
from the undisputed evidence that according to the usual course 
of business the application would have been refused had the true 
facts been stated the court should peremptorily instruct the jury 
to find for the defendant on the policy. In the case at bar there 
should have been a judgment for the plaintiff for a return of the 
premium which had been paid, but no judgment beyond that. 

Judgment reversed, and cause remanded for a new trial, and 
further proceedings consistent herewith. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


CANCELLATION—PREMIUM NOTES. 

Premium notes were given for a policy which provided that it 
might be canceled by the insured at any time, and if paid for in 
cash the company might retain the customary short rate. A note 
was not paid at maturity, and was placed in the hands of an at- 
torney for collection. The insured refused to pay and returned 
the policy for cancellation, stating that he wished the notes re- 
turned, and that would settle the matter, and the policy was en- 
tered as canceled on the books of the company. Shortly after 
the loss occurred. 

Held, That the intention of the insured was to cancel the 
policy and the company was relieved from liability. The de- 
mand for payment on the premium notes did not operate to 


make the insured liable beyond the amount of the earned pre- 
mium. 


Such was the decision rendered by the Appellate Court of In- 
diana, in the case of Ohio Farmers’ Insurance Company vs. 
Hunter, decided May 11, 1906. 


BURGLARY. 


In the case of Maryland Casualty Company vs. Bank of Mur- 
dock, decided by the Supreme Court of Nebraska, April 5, 1906, 
the policy insured against loss through burglars entering a safe 
by the use of tools and explosives. It was held that where there 
were no marks of tools or explosives being used, but there was 
some evidence that it was possible to open the safe by striking it 
with a heavy instrument, it was not error to leave the question 
to a jury. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


REYNOLDS 
v8. 
SUPREME COUNCIL ROYAL ARCANUM.* 


Benevolent societies organized under the statutes of Massachusetts and 
authorized to adopt by-laws prescribing how the payment of death 
benefits may be provided through assessments, may so amend its 
by-laws as to prescribe assessments adequate to meet the cost of in- 
surance to its members where the plan of assessment originally 
adopted would ultimately prove inadequate to the payment of its 
certificates, and a classification of the members according to age for 
the adjustment of the rates which should be charged was proper. 

Where the members agreed to be subject to such rules and regulations 
as might be made by the council and order, and the benefits were con- 
ditioned on such rules as might be enacted to govern the council and 
fund by the supreme council, the adoption of by-laws by such su- 
preme council so changing the plans as to establish assessments ac- 
cording to age which would cover the cost of insurance was not a 
violation of the contracts with the members. 


Case Reserved from Supreme Judicial Court, Suffolk County. 
Bill by one Reynolds against the Supreme Council of the Royal 
Arcanum. Case reserved for full court. 


MoorFIELD STOREY and JouHN P. Leany, for Plaintiff. 
Joun HASKELL BUTLER and Curtis H. WATERMAN, for De- 
fendant. 


KNOWLTON, C. J. 

This is a bill in equity to set aside certain changes in the de- 
fendant’s by-laws which affect the rights of certificate holders. 
The defendant is a fraternal beneficiary association organized 
under the laws of Massachusetts in 1877, and now subject to the 
provisions of Rev. Laws, c. 119, and the acts in amendment 
thereof. The plaintiffs are certificate holders, who bring this bill 
for themselves and in behalf of others. From the time of its or- 
ganization the defendant issued certificates to members, agree- 
ing to pay to a designated beneficiary a sum not exceeding a 
certain number of dollars on the death of the member, upon com- 
pliance by him with certain conditions therein stated. ‘The by- 
laws provided that the death benefit should be for a definite 
amount, and payments of these definite amounts have always 
been made. The words “not exceeding” are inserted in the cer- 


* Decision rendered, May 17, 1906. 
VoL. XXXV.—43. 
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tificate to meet the possibility of a single full assessment not be- 
ing equal to the amount stated. This limitation of the payment 
to the amount of an assessment, except when there is an emerg- 
ency fund, was expressly called for by St. 1899, p. 471, c. 442, § 11, 
which is now found in Rev. Laws, c. 119, § 6. Until 1898 the 
assessments paid by members, from which the death benefits 
were derived, were certain sums dependent upon the age of the 
member at the time of receiving his certificate, which sums re- 
mained the same as the years went by. These sums were paid 
to meet assessments as members died, and the amount for the 
first year would equal the cost to the corporation of the insur- 
ance of these members. But as the members grew older the 
risk of their death increased, and as their payments remained 
constant, and as there was at no time a payment of any surplus 
beyond the amount required to meet losses, the payments by 
members of long standing were not nearly enough to equal the 
cost of their insurance to the corporation. So the only way in 
which the amounts required to meet losses could be obtained was 
from the payments made by new members. 

In 1898 the by-laws were amended so as largely to increase 
the payments to be made by all members, and to require the 
payments monthly. These amendments went into effect on Au- 
gust 1, 1898, and it appears by the agreed facts that no objection 
thereto has ever been made by any member of the order. These 
payments, while much larger than those required by the original 
by-laws, were upon the same relative basis; that is, the increase 
upon all was in the same proportion, and they were all deter- 
mined by the age of the member when he received his certificate, 
and were not to be afterward changed as a member grew older. 

When these amendments were made it was thought that the 
increase would provide for the future payments called for by the 
certificates, and that an adequate emergency fund would be cre- 
ated from this income. Under these amendments there was a 
surplus in 1898 from the excess of receipts above payments 
amounting to more than $455,000, and afterward there was an- 
nually a steadily diminishing surplus from the same cause to and 
including the year 1903. In the year 1904 the payments exceeded 
the receipts, and there was a deficit of $270,540.50. 

Prior to the session of the Supreme Council in May, 1905, the 
executive committee caused mortality tables of the order to be 
prepared, and made extended investigations and studies with the 
aid of competent actuaries, to devise some method, through a 
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change of by-laws, which should enable the corporation to meet 
its obligations to members. The actuaries prepared for them 
new tables, each the mathematical equivalent of the others, the 
first being the regular rates, and three others optional alterna- 
tives. These were founded upon the payment by the order of 
the maximum value of each certificate, and the payment by the 
member of a rate adequate, without further modification or addi- 
tional assessment, to pay the certificate at the maturity thereof. It 
is agreed that “competent actuaries would testify, and the case 
may be taken as though they had testified, that the old plan of as- 
sessments was faulty, according to the assumptions made by the 
actuaries, and that the order could not meet the maximum face 
of its certificates under it; that upon their assumptions a change 
was expedient or necessary ; that the plans proposed and adopted 
were mathematically correct; that if the members paid the 
amounts fixed in these tables the order could continue to pay the 
maximum face value of its certificates at their maturity; that 
such amounts are no higher than necessary for this purpose, and 
that they fairly and equitably apportion among the members 
their contributions to the widows’ and orphans’ benefit fund, 
taking into consideration their age and risk”. ‘The plaintiffs do 
not controvert this evidence in this case, but reserve the right to 
discuss its materiality, the basis and theories upon which it 
rests, and its application to this case.” On January 1, 1905, the 
members of the corporation were 305,083 in number, and they 
held benefit certificates amounting to $680,848,000. 

Under these conditions the changes recommended by the 
actuaries were adopted by an amendment of the by-laws by an 
almost unanimous vote of the members of the Supreme Council,. 
and the question is whether the changes are legal and binding 
upon the members. 

From facts agreed it is plain that a great corporation, man- 
aging and controlling important financial interests for hundreds 
of thousands of families, was conducting its business upon un- 
sound principles, which, if followed without change, would ulti- 
mately lead to financial ruin. The first question is, was the 
change adopted in excess of the defendant’s corporate powers, 
or in violation of the statute governing such corporations? The 
statutes authorize the adoption of by-laws declaring “the manner 
inwhich * * * the purposes of its incorporation may be ac- 
complished”: Rev. Laws, c. 125, § 6; Id., c. 119, § 2. These 
by-laws may prescribe the 
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Assessments and benefits in case of disability or death, and 
the conditions upon which the same shall be paid, * * 
the method of the amendment of the by-laws, and such eae 
provisions as the corporation may determine.—[ Rev . Laws; 
c. 119, § 2. 

Such a corporation 

May make provisions for the payment of benefits in case of 

death or disability or both. The funds from which the pay- 

ment of such benefits shall be made shall be derived only from 
assessments collected from the members. * * * Such pro- 
visions, funds, assessments and payments shall be as required 

in the by-laws of the corporation.—| Rev. Laws, c. 119, § 6. 

Plainly the statute contemplates that such corporations shall 
have power to establish by their by-laws a system of giving death 
benefits which shall be sound and equitable, and founded on prin- 
ciples which can reasonably be expected to furnish proper secur- 
ity for the performance of their contracts with members. The 
power to make proper changes in these particulars by amend- 
ment of the by-laws from time to time is expressly given. 

There is no ground for the contention that it is a violation oi 
the statute or of the defendant’s chartered rights to provide for 
such assessments as will be likely to insure the payment of the 
sums named in the certificates. The statute expressly authorizes, 
not only a death fund amounting to three full assessments upon 
the members, but also the accumulation of an emergency fund 
amounting to.5 per cent upon the face value of all outstanding 
benefit certificates. The emergency fund is to be invested 
safe securities, and all of these are to be deposited with the treas- 
urer of the commonwealth: Rev. Laws, c. 119, § 7. As the 
promise to pay the beneficiary is binding upon the corporation, 
it ought to make adequate provision to obtain the means of pay- 
ment: Newall vs. American Legion of Honor, 181 Mass., III. 

The objection that the amendments are illegal by reason of the 
division of the members into classes cannot prevail. There is no 
objection to a classification of members according to age, and it 
would be unjust to disregard age in determining the rates that 
different persons shall pay for death benefits in an association of 
this kind. 

The distinctive features of such organizations remain since the 
adoption of the amendments as well as before. The fraternal 
plan, with mutuality and without profit, distinguishes the work 
of such an association from a commercial enterprise. It is a chari- 
table and benevolent organization, with a limitation of member- 
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ship to a special class, and a limitation upon the choice of bene- 
ficiaries. It is not allowed to employ paid agents in soliciting 
or procuring business, except within very narrow limits pre- 
scribed by the statutes: Rev. Laws, c. 119, § 16. Looking to the 
nature and purposes of fraternal beneficiary corporations, we see 
nothing in the amendments at variance with the laws. It cannot 
have been intended that such corporations should be limited to a 
method of assessment that would be sure to bring about their 
early dissolution. 

Another question is whether the amendments are in violation 
of the contract rights of members. It is stated in the record that 
“the agreements between the plaintiff and the defendants con- 
cerning assessments and benefits are not contained in any one 
specific instrument, but are found in the application for member- 
ship, the benefit certificate, the laws of Massachusetts constitut- 
ing the charter and the constitution and laws of the order’. If 
there were no express stipulation in regard to the by-laws in the 
application for membership or in the certificates, all members of 
such a corporation would be bound by by-laws regularly made 
or amended: Durfee vs. Old Colony, etc., R. R. Co., 5 Allen, 
230, 242; Pain vs. Societe St. Jean Baptiste, 172 Mass., 319; 
Oliver vs. Hopkins, 144 Mass., 175; Spilman vs. Supreme Coun- 
cil Home Circle, 157 Mass., 128; Wright vs. Minn. Mutual Life 
Ins. Co., 193 U. S., 657; Supreme Lodge Knights of Pythias vs. 
Knight, 117 Ind., 489. 

Every member of this corporation, at the time of joining it, 
enters into an express agreement to “conform to and abide by 
the constitution, laws, rules and usages of the said council and 
order, now in force or which may hereafter be adopted by the 
same”. The certificates promise payment only on condition that 
the member complies “with the laws, rules and regulations now 
governing the said council and fund, or that may hereafter be en- 
acted by the Supreme Council to govern the said council and 
fund”, etc. Here in the contract is full authority to amend the 
laws, rules and regulations. 

in regard to a similar provision under which a mutual fire in- 
surance company changed its by-laws, so as to increase the as- 
sessments upon certain policyholders, the Supreme Court of the 
United States uses this language: “The liability of members of 
this institution is of a twofold nature. It results both from an 
obligation to conform to laws of their own making as members 
of the body politic and from a particular assumption or declara- 
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tion which every individual signs on becoming a member. The 
latter is remarkably comprehensive. ‘We will abide by, observe 
and adhere to the constitution, rules and regulations which are 
already established or may hereafter be established by a majority 
of the assured * * * or which are or may hereafter be estab- 
lished by the president and directors of the society. * * * As 
to what is contended to be a material alteration in their charter, 
we consider it merely as a new arrangement or distribution of 
their funds, and whether just or unjust, reasonable or unreason- 
able, beneficial or otherwise, to all concerned, was certainly a 
mere matter of speculation proper for the consideration of the 
society, and which no individual is at liberty to complain of, as 
he is bound to consider it as his own individual act. Every mem- 
ber, in fact, stands in the peculiar situation of being party on both 
sides, insurer and insured. Certainly the general submission 
which they have signed will cover their liability to submit to this 
alteration:”’ Korn vs. Mutual Assur. Co., 6 Cranch, 192. This 
part of the present case is covered in principle by the decisions of 
this court in Messer vs. Grand Lodge (180 Mass., 321), and Pain 
vs. Societe St. Jean Baptiste (172 Mass., 319), in which cases 
changes similar to those made by the defendant were upheld un- 
der like contracts. The same general doctrine has been stated in 
many cases in other courts: Wright vs. Minn. Mutual Life Ins. 
Co., 193 U. S., 657; Fullenwider vs. Supreme Council Royal 
League, 73 Ill. App., 321; s. c. 180 Ill., 621; Bartram vs. Su- 
preme Council Royal Arcanum, 6 Ont. W. R., 404; Gaines vs. 
Supreme Council Royal Arcanum (C. C.), 140 Fed., 978; Fugure 
vs. Society St. Joseph, 46 Vt., 362; Supreme Lodge Knights of 
Pythias vs. Knight, 117 Ind., 489; Haydel vs. Mutual Reserve 
Fund Life Ass’n, 44 C. C. A., 169; Gant vs. Same (C. C.), 121 
Fed., 403, 409; Richmond vs. Supreme Lodge Order of Pro- 
tection, 100 Mo. App., 8; Barbot vs. Mutual Reserve Fund Life 
Ass’n, 100 Ga., 681; Mutual Reserve Fund Life Ass’n vs. Taylor, 
99 Va., 208. 

There are many cases in which it is held that the amount ex- 
pressly promised to be paid in a certificate like those issued by 
the defendant cannot be cut down by an amendment of the by- 
laws: Newhall vs. American Legion of Honor, 181 Mass., IIT; 
Langan vs. Same, 174 N. Y., 266; American Legion of Honor 
vs. Getz, 50 C. C. A., 153. But in many of these, as in the case 
from this court last cited, a distinction is made between the ex- 
press stipulation of the corporation to pay a certain sum and 
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other provisions relating to the methods of the corporation, and 
the duties of the certificate holders, which properly may be a sub- 
ject ior regulation by by-laws, even though they affect the rights 
of the parties under their contract. The assessments to be paid 
for death benefits in this case are provided for by the by-laws, 
while the promise in writing to pay a certain sum to a particular 
person is, as to that person, a matter outside of those corporate 
rules which may be expected to be changed by an amendment 
of the by-laws. This promise on one side is set over against the 
promise of the member on the other. The promise of the mem- 
ber is to do what may be called for by the by-laws then existing 
or that may afterwards be adopted. The promise of the corpora- 
tion is stated expressly, without mention of the by-laws. The 
member occupies a dual position, as an insurer and the insured. 
As one of the association agreeing to provide for the payments 
that may become due to members, he agrees to be subject to the 
by-laws. As the insured person to whom a particular sum of 
money is promised, he has a right to stand on the terms of the 
promise. 

That the duties of members prescribed by the by-laws re- 
main subject to modification when a power of amendment is re- 
served has often been decided: Loeffler vs. Modern Woodmen 
of America, 100 Wis., 79; Langnecker vs. Grand Lodge A. O. U. 
W., 111 Wis., 279; Lawson vs. Hewell, 118 Cal., 613; Gilmore 
vs. Knights of Columbus, 77 Conn., 58; Ellerbe vs. Faust, 119 
Mo., 653. 

Most of the cases relied on by the plaintiffs, when rightly an- 
alyzed, turn on the distinction between an attempted amendment 
of the by-laws directly affecting the promise to the certificate 
holder as an insured person, and an amendment affecting his 
duties as a member of the corporation bound to perform his part 
in providing means or otherwise as one of the association of in- 
surers: Hale vs. Equitable Aid Union, 168 Pa., 377; Fargo vs. 
Supreme Tent, 96 App. Div., 491; Weber vs. Supreme Tent, 172 
N. Y., 490; Sautter vs. Supreme Conclave (N. J. Sup.), 62 Atl. 
529; Tebo vs. Royal Arcanum, 89 Minn., 3; Deuble vs. Grand 
Lodge, 66 App. Div., 323; Deuble vs. Grand Lodge, 172 N. Y., 
665; Beech vs. Supreme Tent, 177 N. Y., 100; Startling vs. 
Royal Templars, 108 Mich., 440; Peterson vs. Gibson, 191 IIL, 
365; Wist vs. Grand Lodge, 22 Or., 271; Roberts vs. Cohen, 60 
App. Div., 259; Roberts vs. Grand Lodge, 173 N. Y., 580; 
United Workmen vs. Stumpf, 24 Tex. Civ. App., 309; Hadley 
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vs. Woodman, 1 Tenn. Ch. App., 413; Spencer vs. Grand Lodge, 
53 App. Div., 627. Other cases cited by the plaintiffs are clearly 
adverse to the view which we take. See Ebert vs. Mutual Ass’n, 
81 Minn., 116; Strauss vs. Mut. Ass’n, 126 N. C., 971; Benja- 
min vs. Mutual, 146 Cal., 34. 

On principle and on the weight of authority we are of opinion 
that there is nothing in this contract that prevents the corpora- 
tion from amending its by-laws in a reasonable way, to accom- 
plish the purposes for which it was organized, even though the 
change increases the payments to be made by certificate holders. 
Such changes necessarily involve some hardship to certain indi- 
vidual members, but the corporation, under the law, should do 
that which will bring the greatest good to the greatest number. 
The members who complain of its action are those who have had 
the benefit of insurance for themselves and their families for 
many years, at very much less than the cost of their insurance to 
the corporation. They have had the good fortune to survive, 
and therefore their contracts have brought them no money, but 
all the time they have had the stipulated security against the risk 
of death. If now they are called upon to pay for future insur- 
ance no more than its cost to the corporation they ought not to 
think it unjust. 

Bill dismissed. 
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SUPREME COURT OF KANSAS. 


CONTINENTAL CASUALTY CO. 
vs. 
JOHNSON.* 


The word “sunstroke’, when used in an insurance policy in describing 
one of the risks covered, should not be interpreted as applying only 
to an effect produced by the heat of the sun, unless the context or 
other special consideration require it. The term unexplained de- 
notes a condition produced by any heat, solar or artificial. 


In an action upon an accident insurance policy containing a provision 
that loss of time due to sunstroke should be deemed to be due to 
external, violent and purely accidental causes, and should entitle the 
insured to full benefits according to the terms of the policy, where 
the plaintiff's claim is based upon a loss which he alleges was due to 
sunstroke, he is not precluded from recovery by the fact that his dis- 
ability was occasioned by exposure to the heat of a furnace, not to 
that of the sun. 


Error from District Court, Harvey County. Action by Grant 
G. Johnson against the Continental Casualty Company. Judg- 
ment for plaintiff. Defendant brings error. 


BowMAN & BowMAN (Manton Maverick, of counsel), for Plain- 
tiff in Error. 

BRANINE & BRANINE and J. S. HENDERSON, for Defendant 
in Error. 

MASson, J. 

Grant G. Johnson held a policy of insurance issued by the Con- 
tinental Casualty Company, the principal purpose of which was 
to provide indemnity to the amount of $10 a week against loss 
occasioned by accidental injury, its phraseology being that usu- 
ally employed in contracts of that character. It also contained a 
provision as follows :— 


The loss of * * * time, as above provided, due solely to 


sunstroke or freezing due solely to necessary expos- 
ure while*engaged in his occupation, shall be deemed to be 
due to external, violent and purely accidental causes and shall 
entitle the insured to full benefits according to the terms of 
this policy. 
What is called a “health insurance rider” was attached to and 
made a part of the policy, providing that for time lost by illness. 
or disease the insured should be entitled to receive $5 a week. 


-——————— 


* Decision rendered, June 9, 1906, Syllabus by the Court. 
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Johnson was a fluewelder, and while engaged in that occupation 
was overcome by heat from the forge or furnace near which he 
worked and, in consequence thereof, became ill and suffered the 
loss of nearly a year’s time. He brought an action upon his 
policy alleging that his loss was due to sunstroke, and recovered 
a judgment based upon that theory. The company prosecutes 
error and rests its case upon one general contention, which, if 
sound, requires a reversal of the judgment; namely, that the 
word “sunstroke” as used in the policy referred only to an effect 
produced by the heat rays of the sun. If, however, the word was 
there employed in a sense that made it applicable to a condition 
resulting from artificial heat the judgment must stand, for there 
was abundant evidence that the plaintiff suffered from sunstroke, 
if that term may be used to describe a disorder so occasioned. 
The only definition of “sunstroke” given in Webster's Inter- 
national Dictionary, is as follows: “Any affection produced by 
the action of the sun on some part of the body, especially, a sud- 
den prostration of the physical powers, with symptoms re- 
sembling those of apoplexy, occasioned by exposure to exces- 
sive heat, and often terminating fatally.”” This language is not 
free from ambiguity but seems to recognize two meanings of the 
word; in the one case as colloquially used in a popular and gen- 
eral sense, referring to any ill effects resulting from exposure to 


“ee 


the direct rays of the sun, and in the other as accurately employed 
in a scientific and technical way to denote a specific ailment 
caused by excessive heat from any source. The Standard Dic- 
tionary gives but one meaning, as follows :— 

A sudden cerebral disturbance, often with apoplectic symp- 
toms, due to exposure to excessive heat, generally that of the 
sun. 

The definition of the Century Dictionary is not so explicit, but 
probably open to the same construction. It is :— 
: ; : ; it 

Acute prostration from excessive heat of weather. Two 
forms may be distinguished—one of sudden collapse without 
pyrexia (heat exhaustion); the other with very marked pyrexia 
(thermic fever). The same effects may be produced by heat 
which is not of solar origin. 

The Encyclopedia Britannica thus defines sunstroke, giving 
heat stroke as a synonym :— 

A term applied to the effects produced upon the central 


nervous system, and through it upon other organs of the body, 
by exposure to the sun or to overheated air. 
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In the course of the article introduced by the words just 
quoted it is said :— 

While attacks of sunstroke are frequently precipitated by ex- 
posure, especially during fatigue, to the direct rays of the sun, 
in a large number of instances they come on under other cir- 
cumstances. Cases are of not unfrequent occurrence among 
soldiers in hot climates where there is overcrowding or bad 
ventilation in their barracks, and sometimes several will be 
attacked in the course of a single night. The same remark ap- 
plies to similar conditions existing on shipboard. Further, 
persons whose occupation exposes them to excessive heat, such 
as stokers, laundry workers, etc., are apt to suffer particularly 
in hot seasons. 

The Encyclopedia Americana article on the subject begins :— 

Sunstroke, prostration due to exposure to intense external 
heat. Such exposure may be to the direct or indirect rays of 
a tropical sun or to the excessive heat of an engine room. In 
either case heat and physical exertion combine to bring about 
the results. A high degree of humidity of the atmosphere is 
one of the most important features, since this hinders free 
evaporation from the body. 

The New International Encyclopedia treats the word as a 
synonym of heat stroke which it defines thus :— 

The effect produced upon the body by exposure to intense 
heat, whether from the sun, from furnaces, or from the atmos- 
phere. 

The Universal Cyclopedia furnishes this definition :— 

ever due to excessive heat, but most commonly to expos- 
ure to the direct heat of the sun; indirect solar heat or arti- 
ficial heat may have the same effect. 

A number of medical dictionaries apply the word to a specific 
fever caused by heat, regardless of its origin, as shown by the fol- 
lowing definitions: ‘Heat stroke, especially that due to expos- 
ure to the sun’s rays:” Billing’s National Medical Dictionary. 
“A popular term for insolation or heat stroke:”’ Gould’s New 
Medical Dictionary. “A condition resulting from exposure to 
the heat of the sun or to heat from other sources:” J. K. 
Fowler’s Dictionary of Practical Medicine. “Heat stroke, espe- 
cially from direct sun rays:” Keating’s New Pronouncing Dic- 
tionary of Medicine. “Certain pathological conditions resulting 
from exposure to solar or artificial heat :” Quain’s Dictionary of 
Medicine. The following named works fail to recognize the ap- 
plication of the term to any case not resulting from solar heat, 
but whatever significance might otherwise attach to this fact is 
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diminished if not destroyed by the further fact that they treat 
“heat stroke” in the same way, the first five giving it as a mere 
synonym of “sunstroke”, and the others ignoring it altogether; 
Appleton’s Medical Dictionary, Lippincott’s Medical Dictionary, 
Dunglison’s Medical Dictionary, Foster’s Encyclopedic Medical 
Dictionary, the Encyclopedic Dictionary, Thomas’ Medical 
Dictionary, the Imperial Dictionary, Worcester’s Dictionary, 
Stormonth’s Dictionary, Zell’s Encyclopedia and Dictionary. 
In H. C. Wood’s work on “Thermic Fever, or Sunstroke”, it is 
said (pages 9, 10): “My own experience is that the only abso- 
lutely necessary, and the ever present, immediate cause (of what 
the author calls sunstroke) is heat, solar or artificial. It was 
formerly believed that exposure of the head to the direct rays of 
the sun was requisite, but this is now well known not to be true. 
One of my own cases originated in a sugar refinery. Dr. Long- 
more tells us that out of sixteen cases seen by him in one epi- 
demic, thirteen originated in barracks or hospital.” And in 
Herold’s Manual of Legal Medicine (p. 421): ‘This affection 
(sunstroke) is produced by exposure to great solar heat, overex- 
ertion, and an insufficient supply of water. The term is also ap- 
plicable to those cases occurring as a result of exposure to other 
sources of extreme heat.” And in Peterson & Haines’ Text- 
Book of Legal Medicine and Toxicology (p. 173): “Exclusive 
of the effects of burns and scalds, heat may produce lethal effects 
by what is commonly known as sunstroke, heat stroke, or 
thermic fever. This condition, presenting several different 
phases, usually occurs from exposure to the direct rays of the 
sun, but may be induced by exposure to any excessive external 
heat if of sufficiently long duration.” In 3 Wharton & Stille’s 
Medical Jurisprudence, § 312, cases arising from exposure to 
the intense heat of the sun are spoken of as “true” sunstroke, and 
in Draper’s Legal Medicine, p. 461, it is said to be correct to 
speak of such cases as sunstroke; but in each instance the con- 
text seems to indicate that what is intended is merely a sugges- 
tion that the word as ordinarily employed is in a sense a mis- 
nomer. 

It seems clear from these authorities not merely that it is per- 
missible to apply the word “sunstroke” to a condition produced 
by artificial heat, but that it accords with the best usage to do so; 
that such condition is comprehended within the ordinary mean- 
ing of the word wherever it is used with care and precision, 
whether in technical scientific treatises or in works designed for 
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the general reader. Where the word is used carelessly or ignor- 
antly it may well be supposed that reference is had to any tempo- 
rary discomfort resulting from exposure to the direct action of 
the sun. So in Ins. Co. vs. Trefz (104 U. S., 197) it was held that 
the statement of a witness that he had had an attack of sunstroke 
was not necessarily to be taken as an admission that his ailment 
was in fact a real case of sunstroke, properly so called. But in 
the drawing of an instrument of the character and importance of 
an insurance policy the presumption should be that language is 
selected to express with entire accuracy and correctness the 
agreements of the contracting parties. And in the present case 
the word “sunstroke” may be deemed to describe, or at least to 
be inclusive of, the condition properly called by that name, 
whether occasioned by solar or artificial heat, unless some special 
reason exists for giving it a different meaning. 

There may be an apparent incongruity in calling that “sun- 
stroke” which has no relation to any effect produced by the sun, 
but this is only to say that the word is not happily formed to sug- 
gest the idea it is employed to express. Etymology is not always 
a safe guide to the meaning of a term. It is no more imperative 
that “sunstroke” shall always mean a disorder caused by the sun 
than that “lunacy” shall denote only an aberration due to the 
influence of the moon. It is true as urged by counsel for the 
plaintiff in error that “heat stroke” is a more logically con- 
structed phrase. Words, however, are not to be interpreted by 
any theory of how they ought to be used, but in accordance with 
the actual use to which they are put by those whose custom es- 
tablishes a standard. The history of the word “sunstroke” seems 
to be that it was coined to describe any suddenly perceived ill 
effects of sun heat; as observation disclosed that a definite 
morbid condition ordinarily accompanied or followed such an 
incident the word was applied to that condition in the belief that 
it was peculiar to cases having that origin; as advancing medi- 
cal science revealed that such condition was a distinct disease 
and might and often did result from artificial as well as from 
solar heat, the doctors, instead of at once inventing a new and 
more appropriate name, broadened the application of the old 
one and their example was naturally and properly followed by 
others until the usage became general. Later, as a visible mark 
of the advanced learning on the subject, a more suitable term 
was originated to describe the disorder—“heat stroke”, the 
growing employment of which may in time restore “sunstroke” 
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to its primitive meaning. That this result has not yet been ac- 
complished is evidenced by the fact that the new word is given in 
but two of the general dictionaries—the Standard and the Ency- 
clopedic—and there merely as the equivalent for the old one. 
We are not directly concerned with the past or future meaning 
of the word, but with its present significance, and that, as al- 
ready indicated, we think is comprehensive enough to cover the 
plaintiff's case. 

The provision of the policy is that sunstroke “shall be deemed 
to be due to external, violent and purely accidental causes” and 
shall entitle the insured to indemnity at the full rate. It is argued 
not without plausibility, that this language points to a concep- 
tion of sunstroke as something of sudden and unexpected occur- 
rence, more or less in the nature of an accident and that this con- 
ception is only appropriate to an attack brought on by exposure 
to the sun’s rays. But prostration resulting from heat emanat- 
ing from a furnace may be as swift in its development and as 
startling in its effects as though it were occasioned by hot and 
humid weather. In each case there would be present some of the 
features of an accidental injury but neither would justify a re- 
covery upon an ordinary accident policy. In the only reported 
cases bearing on the subject (Dozier vs. Fidelity & Casualty Co. 
[C. C.], 46 Fed., 446; and Sinclair vs. Maratime Pass. Assur. 
Co., 3 El. & El., 478, 107 E. C. L., 476, 7 Jurist [N. S.], 367), in 
disposing of the contention that the holder of an ordinary policy 
insuring him against accidental injuries is entitled to recover for 
disability due to sunstroke, it is held, that sunstroke is not an 
accident but a disease. These cases are frequently referred to by 
the medical and legal writers and seem to be regarded as defi- 
nitely settling the proposition to which they are directed. The 
discussion in the case first named tends to support the view that 
sunstroke may be caused by artificial heat, and the decision is 
cited, as having that effect in Peterson & Haines’ Text-Book of 
Legal Medicine and Toxicology, p. 491. It might not be unfair 
to assume that the policy here involved was drafted in the light 
of these decisions. Whether so or not we see nothing in its 
language to impair the effect of the presumption that the word 
“sunstroke” was used in its strictly correct sense. If the com- 
pany wished to limit its liability under this clause to disability 
occasioned by natural heat it could easily have so framed the 
policy as to make this clear and it should have done so. The 
health rider is, of course, to be deemed a part of the contract. 
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By its terms it covered sunstroke as well as other diseases. But 
in the body of the policy that disease is singled out and expressly 
classified as an accident for the purpose of fixing the extent of 
indemnity afforded against that particular disorder. The liability 
of the company must be determined by the specific rather than by 
the general provisions. Johnson had previously suffered a some- 
what similar affliction while holding a like policy from the com- 
pany, and made a claim and received payment upon the basis of 
its being ordinary sickness, covered by the rider. Evidence was. 
offered by the company to show the full facts with reference to 
this matter, but was ruled out, and of this complaint is made. 
We do not think the evidence rejected had any tendency to show 
an interpretation of the contract by the parties or that the court 
committed error in this connection. The jury found that over- 
work was a contributing cause of Johnson’s ailment, and the 
plaintiff in error argues that this should prevent a recovery, be- 
cause it shows that his condition was not due solely to heat. 
Severe exertion according to the authorities already cited ren- 
ders one more subject to sunstroke. The fact that the jury found 
in the present instance that there was overexertion does not af- 
fect the liability of the company. To hold otherwise would be to 
make the mere negligence of the insured a defense. The estab- 
lished rule is to the contrary: 1 Cyc., 282. 
The judgment is affirmed. All the Justices concurring. 





Insurance Law Journal. 


COURT OF APPEALS OF KENTUCKY. 


PREWITT, INsuRANCE Com’R, ET AL. 
v8. 


ILLINOIS LIFE INS. CO.* 


Where the statute requiring a deposit from domestic companies provided 
that such deposit might be returned when the State Treasurer was 
satisfied that all its debts were paid, and such domestic company re- 
insured its risks with consent of policyholders, as authorized by the 
statute, in a foreign company and assigned to it its deposit, the rein- 
suring company was entitled to withdraw the deposit. 

Mandamus in such case against the Treasurer is not an action against 
the state requiring legislative assent under the statute. 

There was no consolidation in such case within the statute providing 
that in case of the consolidation of a domestic with a foreign com- 
pany, the same should not thereby become a foreign corporation, so 
as to require a deposit by the reinsurer as a domestic corporation. 


Appeal from Circuit Court, Franklin County. Mandamus pro- 
ceeding by the Illinois Life Insurance Company and others 
against Henry R. Prewitt, as Insurance Commissioner, and an- 
other. From a judgment awarding the writ as to a portion of the 


relief demanded, defendants appeal, and plaintiff prosecutes a 
cross-appeal. 


N. B. Hays, Atty.-Gen., and Cas. H. Morris, for Appel- 
lants. 

Koun, BARD & SPINDLE, LonG & PRICE, and GREENE & 
VAN WINELE, for Appellee. 


PAYNTER, J. 

The Mutual Life Insurance Company, a corporation created 
under the laws of this commonwealth, was engaged in the life 
insurance business. Appellee Illinois Life Insurance Company is 
also a corporation organized under the laws of the state of IIli- 
nois and engaged in the life insurance business. Under the law 
of this state it was necessary for the Mutual Life Insurance Com- 
pany to deposit with the Treasurer of the state $100,000 in 
solvent securities for the purpose of protecting its policyholders. 
The statutory law requires all domestic life insurance companies 
to make such deposits with the State Treasurer. Such company 
may deposit a greater sum than that, although it is not required 

Cee een ee at ee eesaekion ae 


% Decision rendered, May 17, 1906. 
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to do so: Section 648, Ky. St., 1903. The Mutual Life Insur- 
ance Company deposited bonds, etc., of the value of $211,000. 
In the year 1902 the Mutual Life Insurance Company concluded 
that it was best for itself and the policyholders that the latter 
should be reinsured by some other insurance company, and pur- 
suant to section 645 of Kentucky Statutes of 1903 it was author- 
ized to have those holding policies reinsured in another com- 
pany. The Insurance Commissioner gave his consent that such 
an arrangement should be made. The Mutual Life Insurance 
Company entered into an arrangement with the Illinois Life In- 
surance Company by which the latter assumed the risks on the 
policies issued by the former and issued certificates to its poli- 
cyholders to that effect, to which arrangement the policyholders 
also gave their consent. From the averments of the petition it 
appears that the Mutual Life Insurance Company is not bound 
on a single policy which it issued, it having been relieved of re- 
sponsibility by all persons holding its policies on their lives. It 
is not indebted to any one. The funds which are on deposit with 
the State Treasurer under the law were transferred to the Illinois 
Life Insurance Company, and the consideration therefor was the 
assumption of the risks which it made under the arrangement 
stated. The Illinois Life Insurance Company has deposited in 
the state of Illinois bonds, etc., of the value of $550,000 for the 
protection of its policyholders, among whom are the persons 
who hold policies in the Mutual Life Insurance Company, who 
had consented to the transfer and the assumption of liability by 
the former. In view of the facts above recited, the Illinois Life 
Insurance Company instituted this proceeding, and. sought by 
mandamus to compel the delivery of the securities on deposit 
with the State Treasurer. The question here is whether it is the 
duty of the Insurance Commissioner to order, and the Treasurer 
to make, delivery of the securities mentioned. 

Foreign life insurance companies are not required under the 
law to deposit money or bonds with the Treasurer of the state 
for the protection of its policyholders. The law of the state 
where the company is organized is supposed to require life in- 
surance companies to do such things as are necessary for the 
protection of its policyholders. The Commissioner of Insurance 
determines whether an insurance company shall be permitted to 
do business in the state, and it is presumed, when he allowed 


such company to enter this territory with a view of permitting it 


to conduct its business, that he has made all necessary investi- 
VoL. XXXV.—44. 
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gations to satisfy himself that those who become policyholders 
in the company are protected. The purpose of deposit of securt- 
ties with the Treasurer, as we have said, was for the protection 
of policyholders. If they no longer have claims against the com- 
pany, and no liability can arise from any of its contracts with it, 
the purpose of the law has been fulfilled. It has ceased to do 
business, and therefore no new liability can be incurred by it. 
If the Mutual Life Insurance Company was entitled to the securi- 
ties which are being held by the State Treasurer, then its as- 
signee is likewise entitled to them. Why should the state be 
permitted to hold bonds simply because at one time they might 
have been needed for the purpose of protecting the policyhold- 
ers? No new liability can arise now. Then if the necessity for 
holding the bonds does not exist, and there being no law requir- 
ing that the state should do so, it seems that the securities 
should be surrendered to the parties to whom they should go. 
Section 650, Ky. St., 1903, expressly provides that the Insurance 
Commissioner and Treasurer may deliver to the insurance com- 
panies such securities held by the Treasurer in virtue of the law, 
when satisfied that all debts and liabilities of every kind are paid 
and extinguished that are due, and which may become due upon 
any contract or agreement with any citizen of the United States. 
It is admitted in this record, as we have said, that the Mutual 
Life Insurance Company does not owe any debts to any one, and 
that none of its obligations of any kind whatsoever exist or are 
outstanding. Under such circumstances, it is our opinion that 
a fair interpretation of the statute requires that we should hold 
that the law imposes the duty upon the Commissioner and Treas- 
urer to surrender the securities in question. 

It is urged that the court did not have jurisdiction to deter- 
mine the question as to whether the Commissioner and Treasurer 
should surrender the securities in question, because it is in effect 
an action against the state of Kentucky, and therefore, under 
section 231 of the Constitution, it was necessary to obtain legis- 
lative consent that the state might be sued. This is not a question 
to recover anything from the state, nor can the result of the ac- 
tion affect the state in any way whatever. The State Treasurer 
by virtue of his office is the custodian of certain securities of the 
insurance company. He is merely an agency provided by law 
for the protection of persons who may have business with an 
insurance company organized under the laws of this state. If 
the Auditor draws his warrant upon the Treasurer of the state 
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and he refuses to pay it, he can be compelled by mandamus to 
do so. If it is the duty of the Auditor under the law to issue his 
warrant upon the treasurer, and he refuses to do it he can be 
compelled to do so by mandamus. Such actions are not actions 
against the state, but actions against the officers of the state, 
requiring them to perform duties imposed upon them by law. 
This court has repeatedly sustained such proceedings: Bald- 
win vs. Shine, 84 Ky., 502; Baldwin vs. Hewitt, 88 Ky., 673; 
German Security Bank vs. Coulter, Auditor, 112 Ky., 577; 
Louisville City National Bank vs. Coulter, 112 Ky., 584; Tray- 
nor vs. Beckham, Governor, 25 Ky. Law Rep., 283. This court 
recognized the right in Herr vs. Central Kentucky Lunatic Asy- 
lum (97 Ky., 458); and in Hauns vs. Same (103 Ky., 575); and 
in Gross vs. World’s Fair Commission (105 Ky., 842), that agen- 
cies of the state in the nature of corporations, performing func- 
tions of the state government, could be sued, and that such 
actions are not to be treated as actions against the state. 

Section 200 of the Constitution of this state reads as follows: 
“If any railroad, telegraph, express or other corporation, organ- 
ized under the laws of this commonwealth, shall consolidate by 
sale or otherwise, with any railroad, telegraph, express or other 
corporation organized under the laws of any other state, the 
same shall not thereby become a foreign corporation, but the 
courts of the commonwealth shall retain jurisdiction over that 
part of the corporate property within the limits of this state in 
all matters which may arise, as if said consolidation had not 
taken place.” It is suggested that the Mutual Life Insurance 
Company has consolidated with the Illinois Life Insurance Com- 
pany, and hence did not thereby become a foreign corporation. 
There was no consolidation of the two companies by sale or 
otherwise. The two companies simply entered into a contract 
by which one company assumed certain risks for which the other 
was liable. The purpose of this section quoted was to prevent 
the domestic corporation from becoming a foreign corporation, 
and thus wrest from the courts of this state jurisdiction over the 
corporate property within the limits of the state in all matters 
which might arise. If it did apply to the transactions in this 
action, then it would seem to confer jurisdiction upon the court 
in this case, because the domestic corporation is appealing to the 
courts of this state to adjudicate the question here involved. It 
's not only claiming to be a foreign corporation, but it retains its, 
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character as a domestic corporation, and is appealing to the 
state courts for adjudication of the question at issue. 

It is our opinion that the Illinois Life Insurance Company is 
entitled to the possession of the bonds in question, and that it 1s 
the duty of the Commissioner and the Treasurer to surrender 
them and that the mandamus ought to go. 

The court below adjudged that the Illinois Life Insurance 
Company was entitled to the bonds and other securities in ex- 
cess of $100,000, but denied its right to the balance of them. 
The appellee prosecuted a cross-appeal, because the court de- 
nied its right to the possession of the bonds to the value of $1o0,- 
000, 

The judgment is affirmed on the original and reversed on the 
cross-appeal, and cause is remanded for proceedings consistent 
with this opinion. 


COURT OF APPEALS OF KENTUCKY. 


FIDELITY & GUARANTY CO. or New York 
vs. 
WESTERN BANK.* 


The Kentucky statute making all statements in an application or policy 
representations and not warranties, applies to the bonds and applica- 
tions of guarantee companies. 


Where such application and bond provided that any material misrepre- 
sentations or misstatement of fact by an employer, or if the employee 
had been a defaulter, should render the bond void ab initio, and a 
statement had been made that the employee had faithfully performed 
all his duties, and the applicant was required to take reasonable pre- 
cautions to become informed as to his statements, it was not neces- 
sary that such statements should be absolutely true, but only that they 
should be based on reasonable care to learn the facts. 

A bank which employs an expert to examine the accounts of its employee 
before filling in the application, as to his honesty, is not chargeable 
with the negligence of the expert, but only with reasonable care as 
to his competence. 

Where prompt notice of fraudulent acts by employee is required in the 
bond, notice of mere suspicions is not required, though strong 
enough to justify a dismissal, but the employer is bound to use due 
diligence to learn the facts. Whether such notice is timely, where 
the failure to be prompt is not obvious, is for the jury. Where, three 
days after discovery of such fraud, an attempt is made to settle with 
the family of the defaulter, the company is not liable. 


¥ Decision rendered, June 12, 1906. 
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Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. Action by the Western Bank against 
the Fidelity & Guaranty Company of New York. Judgment for 
plaintiff. Defendant appeals. 


Forcut & FIELD and FAIRLEIGH, STRAUSS & FAIRLEIGH, 
for Appellant. 
O. A. WEHLE and L. B. WEHLE, for Appellee. 


O’REAR, J. 
This is an action on a guaranty contract, whereby appellant, 
for a consideration paid to it, assured the honesty and fidelity of 
one of appellee’s employees. ‘The persqn whose honesty was in- 
sured was Henry Draudt, a bookkeeper in appellee’s bank. He 
held the position when the contract was entered into, and had 
held it for some time previous. When the application for the 
insurance was made, the bank was required to make and did 
make certain statements or representations concerning its past 
experience with Draudt, as to whether he had properly kept his 
accounts theretofore. The legal effect of these representations 
is involved on this appeal. The facts are that Draudt, at the time 
the representations were made, was a defaulter to the bank, and 
had fraudulently misappropriated its funds. But the bank did 
not then know it. Hie had so successfully manipulated his ac- 
counts and the book entries which his position required him to 
make as to conceal his peculations from the other bank officers. 
After the bond sued on was executed he continued his system of 
stealing until he was found out a short while before this suit was 
filed. Shortly before the bond was executed appellee employed 
an expert professional accountant and bank examiner to ex- 
amine Draudt’s books who reported that they were all right. It 
develops now that this examiner used Draudt in checking up the 
books, who imposed on the examiner by reporting that certain 
items “checked” or were properly entered, whereas in truth 
they were not properly entered. Still the examiner believed they 
were and so reported to the bank who in turn represented to ap- 
pellant in the written application that the books had been exam- 
ined and found correct. 
The clauses of the bond bearing on this question are as follows: 
(8) That any material misstatement or suppression of fact 
by the employer in any statement or declaration to the com- 


pany, or in any claim made under this bond, shall render the 
bond void irom the beginning. (9) That this bond shall also be 
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void from the beginning, if the employed has within the knowl- 
edge of the employer been a defaulter at any time during his 
service, 
Etc. In the “employer's statement” accompanying the applica- 
tion for the insurance was this clause :-— 


The employer, to be indemnified under the guaranty herein 
applied for to the Fidelity & Casualty Company of New York, 
makes the following statements as the basis of such guaranty, 
is issued by the company. 
Among the questions which were required to be, and which 

were, answered by the bank, are the following :— 


©. Have all the books of accounts kept, and money and 
property handled by the applicant or his predecessors in the 
position or office to be covered by this insurance, been exam- 
ined and verified? A. Yes. Q. If so, up to what date? A. 
February 1, 1902. Q. By whom examined? A. S. S. East- 
wood, expert accountant. Q. Has any shortage or deficiency 
been discovered? A. No, everything in best of order. Q. It 
now or formerly engaged in the employ er’s service, has the 
applicant unifor mly given satisfaction in his personal conduct, 
faithfully performed his duties, and kept and rendered his ac- 
counts correctly, and without default? A. Yes. Q. Is the 
applicant now, or has he been to your knowledge or beliet, 
from any cause, short, in arrears, or in default, in this or an\ 
other service, office or position? A. No. 


As a matter of fact, as we have seen, the employee had been in 
arrears, his accounts had not been correctly kept, he had not 
faithfully performed his duties, and while his accounts had been 
examined by S. S. Eastwood, expert accountant, February 1, 
1902, everything was not in the best of order. 

This is a contract of insurance. For a consideration the in- 
surer guaranties the honesty of the employee during the period 
covered by the contract. Section 639, Ky. St. 1903, will apply 
to such contracts, as well as to policies of life and fire insurance. 
That section reads :— 

All statements or descriptions in any application fora policy 
of insurance shall be deemed and held representations, and not 


warranties; nor shall any misrepresentations, unless material 
or fraudulent, prevent a recovery on the policy. 


The provisions quoted from the bond and the provision of sec- 
tion 639, supra, Ky. St. 1903, are substantially the same in mean- 
ing. They should be applied to each contract, however, accord- 
ing to the purpose of the particular engagement. The insurer 
here is guarantying the honesty and fidelity of a man who is to 
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be employed by the insured. The former takes the risk of his 
turning out faithless and entailing a loss on his employer. Be- 
fore assuming the risk, the insurer has a right to inform itself of 
the employee's past conduct, so that it may determine whether it 
can afford to guaranty his future conduct. It asks the em- 
ployer for what information he may have on that subject. It is 
entitled to a truthful answer. This does not imply though, that 
the answer must be true. It may not be, in fact. If the employer 
in making his answers uses all the knowledge or information he 
has bearing on the subjects inquired about, and if he believes in 
good faith what he says, and has endeavored in good faith and 
with proper care to acquaint himself with the facts before an- 
swering, that is all that 1s required of him. If it were otherwise, 
it would result that the employer would be insuring his employee ; 
would be insuring the insurer against the latter’s liability which it 
was undertaking. This was not within the contemplation of the 
contract. A construction that would make it so, would violate 
the spirit and letter of the express undertaking in the bond. 

The bond and application, read together, manifest to us that 
the information sought of the employer was twofold: First, the 
means it had taken to acquaint itself with the employee’s past 
conduct; second, what was learned as the result of that means, 
and what was known or believed by the employer on that sub- 
ject otherwise. The employer, in answering the questions as to 
the honesty of his employee in his services in the past, must not 
only state what he honestly believes, but before answering must 
have taken reasonable precaution and used at least ordinary care 
to have acquainted himseli with the facts: United States Fi- 
delity & Guaranty Co. vs. Blackley, Hurst & Co., 25 Ky. Law 
Rep., 1271. When he has done this, although he may be mis- 
taken in his belief and therefore in his representation based upon 
it he has done all that he was required by the application to do. 
The terms “misrepresentation” and “suppression of fact by the 
employer’, contained in the eighth clause of the bond, mean the 
same thing. “Misrepresentation” is here used in somewhat more 
restricted sense than ordinarily. It has reference to misstate- 
ments known to be untrue, or which are positively stated as true 
without actual knowledge by the insured, and made under cir- 
cumstances which called for such knowledge as might be based 
upon reasonable care previously exercised. It is akin to the 
expression “suppression of fact by the employer”, which is a 
species of misrepresentation, as it leads the inquirer to believe 
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what is apparently true, by concealing a fact which shows it to be 
not true. One is the active and the other is the passive phase of 
the same thing; one is the false statement, the other is the sup- 
pression of the truth, each intending to mislead as to a matter 
material to the risk. The terms are used correlatively in this 
clause of the bond. 

Appellant urges that the opinion in Warren Deposit Bank vs. 
Fidelity & Deposit Co. of Md. (25 Ky. Law Rep., 289) is in conflict 
with the view above expressed. In the latter case the representa- 
tions were that the insured bank had caused certain examinations 
of its employee’s books and accounts to be made by its board of 
directors, and that they were found to be correct. The facts were 
that no examination whatever had been made, and that the ac- 
counts were not correct. The answer was false in the sense that 
it was a misrepresentation of the precise class above described. 
It was held to have been material, and avoided the contract. 
That case and this one would be alike if the fact here was that 
Eastwood had not in fact examined Draudt’s accounts and re- 
ported to appellee that they were correct. The court instructed 
the jury on this phase of the case, including the relation of S. S. 
Eastwood's report to the transaction, as follows: “(3) If you 
believe from the evidence that when the cashier of the plaintiff 
bank made the employer’s statement, dated March 3, 1902, he 
and the other officers of said bank believed in good faith that the 
statements therein contained were true, and if you further be- 
lieve that the plaintiff bank and its officers, before making said 
employer’s statement, had used ordinary care to know whether 
the said statements were true, then you will find for the plaintiff 
bank, although you should also believe that the said statements 
were not true, if you shall further believe that the plaintiff sus- 
tained loss as submitted to you in instruction Nos. 1 and 2. (4) 
Any negligence (if any) of S. S. Eastwood in making the exami- 
nations of plaintiff's books is not chargeable to the plaintiff, if 
you believe from the evidence that at the time he was employed 
to make said examinations the plaintiff exercised ordinary care 
in selecting him, as an expert accountant, to examine its books.” 
It will be seen that instruction 3 above is in strict accord with the 
views herein set forth. 

It was appellant’s contention, and is yet, that Eastwood repre- 
sented the bank in making the examination, and that his negli- 
gence was imputable to the bank. For many purposes it would 
be true that Eastwood was the bank’s servant, and in making 
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such an examination and report what he did and said would be 
the act and statement of his principal, the bank. But his relation 
to this transaction was on an entirely different basis. The ques- 
tion at issue was whether before making the statements in the 
application relied on by appellant, the bank had in good faith at- 
tempted to acquaint itself with the facts, and whether it honestly 
believed its representations to be true when it made them. The 
question for the jury as to Eastwood’s connection then was solely 
whether the bank had taken such steps in informing itself as to 
Draudt’s accounts as ordinary care and prudence dictated. If 
it had, and represented the truth about it, then that was the end 
of the matter. If the same thing had been done by the bank’s 
president, or cashier, allowing that they were sufficiently experi- 
enced to have done the work, the question would have been the 
same; that is, whether ordinary care had been observed in get- 
ting at the state of the accounts, and not whether the president 
or cashier were acting in that matter for the bank. The bond 
sued on contains a provision that the employer shall, on the dis- 
covery of any fraudulent act on the part of the employee, imme- 
diately give notice thereof to the company. The bank first ob- 
tained information on April 7, 1903, that properly aroused its 
suspicions concerning Draudt’s fidelity. It took several days to 
verify this first item, so that it was April 1oth or 11th before it 
was concluded that Draudt has defaulted to the amount of $1,- 
459.43. An effort was then made by the members of his family 
to settle it. The bank agreed, tentatively, it says, to do this 
provided no further defalcation was discovered. They were then 
having a thorough examination made. Because of the skillful- 
ness of Draudt in manipulating his embezzlements the examina- 
tion was not completed and the notice given to appellant till 
April 20, 1903. It is not contended by appellant that this was a 
violation of the provision for immediate notice of any default by 
the employee. Draudt was discharged on April 7th, as soon as 
what would seem to be well-grounded suspicion of his honesty 
came to the bank’s knowledge. So there is no pretext that any 
possible enhancement of appellant’s liability occurred because of 
an extension of the opportunity to the employee to continue his 
dishonest practices at the expense of his surety. 

Concerning such clauses in guaranty insurance, Frost on 
Guaranty Ins. (§ 104), says: “It is customary to provide in all 
policies of guaranty insurance that notice of loss shall be given 
to the insurer by the insured within a certain designated time. 
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The time here referred to is usually controlled by the use of such 
phrases as ‘immediate notice’, ‘notice forthwith’, ‘as soon as pos- 
sible’, ‘as soon as practicable’, etc. These phrases have practi- 
cally one and the same meanings; to wit: that the insured shall, 
with all promptitude considering the probable amount of the loss, 
and the probability of the ‘risks’ endeavoring to escape, give no- 
tice to the insurer of the occurrence of the loss.” The employer 
is not bound to report its suspicions to the insurer, even though 
they be strong enough to justify in the opinion of the employer 
the discharge of the employee. After suspicion is aroused it 
ought to pursue its inquiries with reasonable diligence, and when 
satisfied that the defalcation exists, and the extent, or the sub- 
stantial extent, of it, notice of the fact ought to be given promptly 
to the insurer. Notice of each item found in the course of an 
examination need not be instantly given. This, we think, is the 
reasonable construction of the clause in the bond, and is sup- 
ported by the following adjudged cases: American Surety Co. 
vs. Pauly, 170 U. S., 133; Perpetual B. & L. Ass’n vs. Fidelity & 
Guaranty Co., 118 lowa, 729; Fidelity & Deposit Co. vs. Court- 
ney, 43 C. C. A., 331; Donahue vs. Ins. Co., 56 Vt., 374; Rem- 
ington vs. Fidelity & Deposit Co. (Wash.), 67 Pac., 989. Unless 
the lapse of time is so long as to be obviously a non-compliance 
with the contract, the question whether the notice was timely is 
one for the jury. 

On the subject of notice of the defalcation, the court in- 
structed the jury as follows: ‘Unless you believe from the evi- 
dence that after the plaintiff, its officers and employees superior 
in authority to Draudt, obtained information sufficiently to sat- 
isfy them, or any of them, that Draudt had been guilty of such 
fraudulent or dishonest act during the period covered by the 
bond as would likely involve the defendant company in liability, 
within a reasonable time, considering all the facts and circum- 
stances proven, gave the defendant notice thereof, then the law 
is for the defendant, and you should so find.” But as to the $1,- 
459.43, the item discovered on April 7th, and attempted to be 
settled between the bank and Draudt’s family on April toth, the 
court peremptorily excluded from the jury the right to find any 
sum on that account for the bank. On the whole case we see no 
reversible error. 

Judgment affirmed. 

Cantrill, J., absent. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


BLAKELY 
v8. 

FIDELITY MUT. LIFE INS. CO.* 

Where an assessment company, contrary to the terms of its contract 
with the insured, increases the amount of the assessment and an- 
nounces its intention to continue doing so, the insured may elect to 
treat the action as a rescission of the contract and sue for its breach, 
or to continue it in force according to. its terms by tendering the 


original assessment. But having elected the latter, he cannot after- 
ward sue for breach of contract. 

The fact that the officers believed they were within the terms of the 
contract in increasing the future assessments was not an anticipatory 
breach of contract which justified a rescission by the policyholder. 


Interest is not payable on assessments recovered by a policyholder on 
the ground of a rescission of contract. 


At Law. On motion by defendant for judgment upon reserved 
point notwithstanding the verdict. 


W. C. BLAKELY, G. H. STEIN, and W. B. Linn, for Plaintiff. 
IrA J. WinttaAmMs and Stmpson & Brown, for Defendani. 


J. B. McPHERSON, D. J. 

Aiter the taking of evidence in this case had been finished, it 
was agreed by counsel that there were no disputed facts for the 
jury; whereupon a verdict was directed to be entered in favor of 
the plaintiff, with leave to the court to reduce the amount thereof 
as might thereafter seem proper, subject also to the customary 
reservation, whether there was any evidence to go to the jury in 
support of the plaintiff's claim. Under this convenient practice 
in the Pennsylvania courts, any question of law can now be con- 
sidered and decided that affects the plaintiff's right to recover, 
either in whole or in part. 

Some of the uncontroverted facts appear in the following ex- 
tract from a brief that was prepared by the defendant’s counsel 
for use upon an earlier motion made by the plaintiff for judgment 
for want of a sufficient affidavit of defense: 

“The defendant was incorporated on December 2, 1878, under 
the act of assembly of the state of Pennsylvania, approved May 
1, 1870, P. L. 53. Section 37 of that act provides as follows :— 





* Decision rendered, Feb. 21, 1906. 
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Section 37. Companies insuring lives on the plan of assess- 
ments upon surviving members may be organized in the same 
manner as provided in this act for ‘the organization of mutual 
fire insurance companies, and the provisions of the act to 
which this is a supplement shall not apply to said companies, 
and companies heretofore organized, if their business is trans- 
acted in accordance with the provisions of their respective 
charters, whether with or without capital stock, guarantee 
capital or accumulated reserve in lieu of capital stock: Pro- 
vided, however, that each of said companies shall be required 
to exhibit an annual statement to the insurance department, 
which shall be published in the annual report of the Insurance 
Commissioner, of the amount, if any, of its capital stock, guar 
antee capital or accumulated reserve in lieu of capital stock, 
and also of all assets, assessments and liabilities, and to answer 
such interrogatories as the Insurance Commissioner may re- 
quire in order to ascertain its character and condition. For 
this purpose the said Commissioner may at any time institute 
an examination of the affairs of any such company, as is pro- 
vided in the case of mutual fire insurance companies by the act 
to which this is a supplement: Provided, also, that no part 
of such assessment upon surviving members shall be applied 
to any other purpose than the payment of death losses unless 
the amount intended for other purposes is specially stated in 
the notice of such assessment, and the object, or objects, for 
which it is intended. Provided, further, that all policies or cer- 
tificates issued by said companies, shall state that the company 
issuing the same is not required by law to maintain the reserve 
which other life insurance companies are required by the act 
to which this is a supplement. 


* 


“Defendant’s charter states the purpose of the de- 


fendant corporation to be as follows :— 


Second. The class of insurance for the transaction of which 
it is constituted is to insure lives by assessment on the surviv- 
ing members of the association. 


7T* ® a . . . . a 
Chird. The plan or principle upon which the business is to 
be conducted is on the mutual or co-operative principle. 


“On or about December 11, 1879, application was made for a 
policy upon the plaintiff’s life in defendant company. The appli- 
cation for membership contains the following :— 


* Ok 


We do hereby jointly and severally agree with the 
association for the benefit of its members to pay the Guarantee 
Trust & Safe Deposit Company [its successors or legal repre- 
sentatives], trustee for Philadelphia County, state of Pennsy l- 

vania, our pro rata proportion according to the age of the 
insured and the amount of insurance, of all the death losses 
that occur among the members of the association [during the 
life of the applicant], provided always, that such pro rata mor- 
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tality assessment shall not exceed the yearly per cent named in 

section 2, article 9 of the association’s by-laws, of the amount 

of insurance above mentioned. 

“On December 13, 1879, a certificate of membership was is- 
sued by defendant, reciting among other things that applicant has 
agreed to pay his annual premiums or dues * * * 

During his lifetime together with his proportion of mortality 

assessments as agreed and provided in his application, 

“And providing that the by-laws shall constitute, together with 
the application of the insured, a part of this contract in the same 
manner and to the same extent as if they were printed in the 
body of the policy; and that the association is not required by 
law to maintain any reserve 

“Article 9 of defendant’s - -laws in force at that time, provides 
as follows :-— 

Sec. 1. For death claims, each member shall pay according 


to age and amount insured, his or her pro rata share of the 
mortality assessments. 

Sec. 2. The mortality assessments shall not exceed the 
yearly average of * * * IY per cent between the ages oi 
forty-five and fifty years, to be known as classC * * * 214 
per cent at the age of sixty years, and until death, to be known 


as class F, on the amount of insurance held by each member. 
; If the membership commences at the ages and per 
cent specified in * * * class C, 4 to 2% per cent shall be 
added. 


Other relevant facts that were proved at the trial are these: 
The plaintiff was in his forty-eighth year when the policy was is- 
sued upon his life, and therefore became a member of class C. 
He paid assessments that were levied upon his policy for the 
payment of death losses from 1879 to 1902, inclusive, aggregat- 
ing the sum of $2,141.25, the amount paid each year varying from 
$29.15 to $219; the latter sum having been paid in 1g01. Dur- 
ing the same period he paid $350 toward the expense account of 
the company—this sum, however, has no bearing upon the pres- 
ent controversy—< 375-2 ard the contingent fund. The 
sum paid into the contingent fund could have been used for the 
purchase of paid-up insurance, but in February, 1891, the plain- 
tiff, by a written agreement, waived his right to such a policy, 
and asked to have the accumulations of his portion of the fund 
applied to the reducing of his payments on account of the mor- 
tality assessments. This was done, and from 1891 to 1902, in- 
clusive, the sum of $420.90 was thus applied. 
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The defendant’s custom was to assess its policies for the pay- 
ment of death losses three times a year; once for each period of 
four months. The amount of the assessment was obtained by 
taking the actuaries’, or combined experience, table, which is 
recognized in Pennsylvania as the standard table (Act May 9, 
1889, P. L. 150), calculating the amount with which each policy 
would be chargeable if the expected number of deaths had oc- 
curred according to the table, but assessing against the policy 
only such proportion of this amount as would meet the actually 
experienced, instead of the expected, mortality. The method of 
calculation varied in details during the life of the plaintiff's policy, 
but the earlier method seems to have been in his favor, and there 
was no variation to his hurt in the application of the rule just 
stated. In December, 1902, the plaintiff paid an assessment of 
$80.15, which was the last call for the year, and on March 2, 1903, 
he received a notice that the first mortality assessment for the 
new year was for $99.75, and would be due on April rst. The 
plaintiff construed his contract to mean, that he could never be 
obliged to pay more than $212.50 in any one year; and that, 
after he had paid whatever smaller sum might be levied upon the 
policy during a given year, he could never be asked to pay any 
further sum upon account of his liability for that year. Upon the 
receipt of the notice in March, he assumed that the total assess- 
ments for the year would be at least three times as great as 
$99.75, and would therefore exceed the maximum amount for 
which he believed himself to be liable. An interview with the 
president of the defendant company followed in which the plain- 
tiff learned, apparently for the first time, that the defendant's 
construction of the contract differed materially from his own; 
the president’s contention being that the plaintiff's liability was 
cumulative—meaning by this word, that, as he had agreed to pay 
his pro rata share of the mortality assessments according to his 
age and the amount of his policy, and as this share was not to 
exceed a specified “yearly average”, such average could only be 
calculated by taking the life of the policy as the period during 
which the average was to be ascertained, and could not be prop- 
erly calculated by restricting the computation to a single year. 
In the company’s view, a “yearly average” required of necessity, 
ex vi termini, that more years than one must be taken into ac- 
count. Whatever balance, therefore, of the “yearly average . 
calculated according to the company’s construction of the con- 
tract had not been used in any preceding year was regarded by 
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the company as an accumulated liability, which the plaintiff had 
expressly agreed to pay, and was therefore bound to pay when- 
ever 1t should be needed and should be called in. The president, 
therefore, stated to the plaintiff, who was then seventy-two years 
old, that his liability would increase year by year as he grew 
older, because the risk of carrying his policy was growing; and 
that his assessments would probably go on increasing, the rate 
of increase being governed by the Pennsylvania mortality tables. 
The president recommended the plaintiff to substitute a policy 
on the ordinary, or “‘old-line’’, plan, but the recommendation was 
not accepted. On April 1, 1903, the plaintiff, by the hands of an 
agent, tendered $86.15 to the defendant in payment of the assess- 
ment of $99.75, but the tender was refused. No further payment 
or offer of payment was ever made by the plaintiff, and the policy 
was accordingly forfeited for non-payment of assessments. This 
suit was brought shortly after the plaintiff was notified of the 
forfeiture, and proceeds upon the theory that the declarations ot 
the president constituted a complete anticipatory breach of the 
contract, and justified the plaintiff in suing to recover the money 
that he had paid upon the policy. To use the language of the 
statement of claim, the breach complained of, upon which the 
plaintiff relies “absolutely and only’, as the brief of his counsel 
informs us, is as follows :— 

“Whereupon, having received said notice of March 2, 1903, 
and shortly after receiving it, plaintiff called upon the defendant 
company, represented by its president, L. G. Fouse, in regard to 
the increase of said assessment. The defendant, speaking by 
said Fouse, informed the plaintiff, and the witness who accom- 
panied him, that, according to the system and principles of in- 
surance which the company had adopted, said assessment was 
correct and proper; and not only that the assessment was cor- 
rect and proper, but that succeeding annual assessments which the 
defendant company would make upon the plaintiff would con- 
stantly increase, and that each assessment as made would be 
greater than the assessment immediately preceding it. Defend- 
ant, speaking by its president, Fouse, further informed plaintiff 
that in the course of ten years the assessment upon plaintiff ac- 
cording to the plan of assessment then being followed, would 
amount to a sum in the neighborhood of $1,000 per year, and 
would increase annually, and that it was the purpose and inten- 
tion of the defendant to make such assessments so increasing in 
amount from year to year. Plaintiff protests that said course so» 
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outlined by the defendant is in violation of and in absolute disre- 
gard of his rights under his contract of membership, and grossly 
and iniquitously fraudulent and illegal.” 

These averments are somewhat stronger than the proof, but 
for present purposes they are substantially correct. The rules 
that determine the rights of a person insured, after the company 
has denounced or improperly forfeited his policy before it be- 
comes due, have been so recently under consideration by this 
court, and by the Court of Appeals for the Third Circuit, in sev- 
eral cases, that little further discussion is necessary. Assuming 
for the moment, that the statements of the president amounted 
to a breach of the contract by anticipation, it seems to me that 
the dispute is ruled against the plaintiff by Supreme Council vs. 
Lippincott, 67 C. C. A., 650, 69 L. R. A., 803. In that case, the 
Court of Appeals declared some of the principles that govern 
the subject to be as follows :— 

“Where one party to a contract to be performed in the future, 
before the time for performance arrives, refuses to perform, or 
declares his intention not to perform, he thereby, so far as he is 
concerned, declares his intention then and there to rescind the 
contract. Such renunciation, however, in and of itself does not 
work a rescission, for one party to a contract cannot by himself 
rescind it. But by making the wrongful renunciation he entitles 
the other party, if he pleases, to agree to the contract being put 
an end to, subject to the retention by him of his right to bring 
an action in respect to such wrongful rescission: L,. R. 16, Q. B. 
Div., 467. A declaration by the promisor, before the time for 
performance has arrived, of his intention not to perform, 
is not in itself, and unless acted on by the promisee, a 
breach of the contract. Such declaration only becomes a wrong- 
ful act if the promisee elects to treat it as such. If he does so 
elect, it becomes a breach of contract, and he can recover upon 
it as such: Id., 473. In Johnstone vs. Milling (L. R. 16, Q. B. 
Div., 460, 467) Lord Esher, Master of the Rolls, said :— 

“*The other party may adopt such renunciation of the con- 
tract by so acting upon it as, in effect, to declare that he, too, 
treats the contract as at an end, except for the purpose of bring- 
ing an action upon it for the damages sustained by him in conse- 
quence of such renunciation. He cannot, however, himself pro- 
ceed with the contract on the footing that it still exists for other 
purposes, and also treat such renunciation as an immediate 
breach. If he adopts the renunciation, the contract is at an end, 
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except for the purposes of the action for such wrongful renuncia- 
tion. If he does not wish to do so, he must wait for the arrival 
of the time when, in the ordinary course, a cause of action on 
the contract would arise. He must elect which course he will 
pursue.’ ” 

Under these principles, if the president’s declarations amount- 
ed to a breach by anticipation, the plaintiff was put to his elec- 
tion. He was at liberty to do either of two things, but he was 
bound to choose one of them. He might either assent to the 
breach and sue for the money already paid in, or he might refuse 
assent and keep the contract alive in order that his beneficiary 
might profit by its terms in the event of his death. He chose the 
latter alternative, and tendered so much of the premium as he 
believed to be due on April I, 1903, thereby continuing the ex- 
istence of the policy, at least until another assessment should 
fall due. If his tender was good, as he intended it to be, and if 
he had died before the next assessment fell due, his beneficiary 
would have had an unquestionable right to recover the fuli 
amount secured by the policy. And, as I understand Supreme 
Council vs. Lippincott, this election by the plaintiff was final, as a 
further quotation from the opinion in that case will, I think, make 
clear. Quoting with approval from Clough vs. Railway Co. (L. 
R. 7 Exchr., 26, 34), the Court of Appeals goes on to say :-— 

“Speaking of the right of election to avoid a sale of personalty, 
the court there said :— 

“*And we further agree that the contract continues valid till 
the party defrauded has determined his election by avoiding it. 
And as it is stated in Com. Dig. Election, c. 2, if a man once de- 
termines his election it shall be determined forever; and as is 
also stated in Com. Dig. Election, c. 1, the determination of a 
man’s election shall be made by express words or by act. And 
consequently we agree with what seems to be the opinion of al! 
the judges below that, if it can be shown that the London Piano- 
forte Company have at any time after knowledge of the fraud 
either by express words or by unequivocal acts affirmed the con- 
tract, their election has been determined forever.’ 


“The principle of the finality of an election once made is appli- 
cable, we think, to the present case.” 

li | have correctly apprehended the scope of the decision just 
cited, it is a complete answer to the plaintiff's claim. 

But I think there is a second answer, that is equally complete ; 


namely, that no anticipatory breach whatever was committed. 
VoL. XXXV.—45. 
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As it seems to me, the situation was simply this: The ‘plaintiff 
and the defendant’s president differed widely concerning the true 
construction of the by-laws that formed a part of the contract, 
but neither of them intended to refuse to be bound by the con- 
tract, as he understood it. In this respect, the controversy is 
altogether different from the ordinary case to be found in the 
books, where the defendant has either denied the existence of 
any contract at all, or has flatly refused to go on with it. In my 
opinion, therefore, the plaintiff's suit was at least premature, 
Even on his own construction of the by-law, he was still bound 
to pay the difference between $212.50 and $86.50 during the year 
1903; and until a larger sum than such difference was demanded 
from him by the defendant company, he would, upon his own 
showing, suffer no harm. But if harm should be threatened, if 
the defendant should demand more than the contract properly 
allowed to be charged, at least two courses were open to him, 
by either of which his rights could be effectively preserved. He 
might either have continued to tender whatever sum he believed 
to be due under the true construction of the contract; and, if the 
risk he was thus taking of being correct in his understanding of 
the by-law should be determined in his favor, his beneficiary 
would be entitled to recover the full amount of the policy at his 
death. The better course, however, would have been to avoid 
this hazard by an appeal to a court of equity setting forth the 
dispute that existed between himself and the company, pointing 
out the danger that he ran of having his policy forfeited if he 
should be mistaken in the proper construction of his contract, 
and asking the court to determine whether his view or the com- 
pany’s, was correct. I am, of course, outlining merely the sub- 
stance of what such a bill in equity should contain. Instead, 
however, of taking either of these courses, he chose to consider 
the difference of opinion between himself and the president of the 
defendant company as a breach of the contract, and has brought 
the present suit upon that theory. It seems to me so clear that 
no anticipatory breach was committed that I forbear to discuss 
the subject further. 

lf, however, I should be wrong in my view of the law, and if 
the plaintiff should be entitled to recover something, a word or 
two may be added concerning the subject of interest. The ver- 
dict includes a considerable sum upon this account, and even if 
it should be allowed to stand for the principal sum paid in, I do 
not see upon what ground the plaintiff should be permitted to 
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recover interest. The money paid into the company’s treasury 
for mortality assessments was not used for the company’s bene- 
fit at all, but was at once distributed to the holders of other poli- 
cies, upon which death losses had been sustained. The company 
was merely the hand by which the plaintiff's money was distrib- 
uted, and did not retain the money and make a profit out of its 
use. I cannot see, therefore, a sufficient reason for compelling 
the payment of interest. 

But, if either of the grounds referred to in the foregoing opin- 
ion is well taken, the plaintiff has no right to recover either 
principal or interest, and, as I believe that both are sound, 1 
direct judgment to be entered upon the reserved point in favor 
of the defendant, notwithstanding the verdict. 


SUPREME COURT OF IOWA. 


KIISEL ET AL. 
v8. 
MUTUAL RESERVE LIFE INS. CO.* 


Parties may ignore a general statute of limitations and stipulate a limited 
time in which suit may be brought in the absence of a special statute 
to the contrary. 


A policy provision requiring suit to be brought within one year of death 
does not begin to run until the course of action has accrued, and 
where payment is not required until a stipulated period after filing 
proofs, the cause of action does not accrue until the end of such 
period. 


A letter irom the company stating that the policy had been forfeited for 
non-payment of premium, but if the claim was persisted in, the per- 
formance of all conditions precedent as stipulated in the contract 
would be insisted on, was not a waiver of the contract rights of the 
company. 

Appeal from District Court, Jasper County. Action at law to 
recover upon a policy of life insurance. At the close of the evi- 
dence for plaintiffs, there was a directed verdict in favor of de- 
fendant. Plaintiffs appeal. 


CLARK VARNUM and E. C. Occ, for Appellants. 
GrimM, TREWIN & Morrit, F. L. KENNEDY, and C. B. Ros- 
BINS, for Appellee. 


* Decision rendered, June 12, 1906. 
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BISHOP, J. 

The policy in suit was issued to Henry L. Kiisel, and therein 
Mary O. Kiisel, his wife, and Fred A. Kiisel, his son, are named 
as beneficiaries. Henry L. Kiisel died May 5, 1902, and Mary 
O. Kiisel died, intestate, August 12, 1903. In default of payment 
of the amount of the policy this action was begun by said Fred 
A. Kiisel and Eugene Bean, administrator of the estate of Mary 
O. Kiisel, on August 31, 1903. A copy of the policy is attached 
to the petition, and therein is contained the requirement that 
upon death of the insured, proofs shall be furnished the associa- 
“shall comprise evidence satisfactory to the executive 
committee of the causes and manner of death”, etc. Further, it 
is therein provided that payment of the amount of the policy 
shall be made within ninety days after acceptance of proofs. This 
provision also appears: “No action at law or suit in equity shall 
be maintained thereon, or recovery had, unless the same is com- 
menced within one year from the date of the death of the insured, 
any statute of limitations to the contrary notwithstanding.” The 
defendant appeared and answered, admitting proofs of death 
furnished by Mary O. Kiisel, as of date June 9, 1902. In a sepa- 
rate count, the limitation clause of the policy was pleaded, and 
the bar created thereby insisted upon. 


tion which 


The motion for verdict was put upon the single ground that 
“the cause of action is barred under the conditions of the policy”. 
We think it should have been overruled. No question is made 
in argument but that in the absence of a statute to the contrary— 
and we have no such statute—parties to a life insurance contract 
may ignore the general statute of limitations and provide by 
agreement for the time within which an action must be brought 
to recover upon such contract. But we have repeatedly held 
that in such cases 
—the limitation period does not commence to run until a cause 








as in cases arising under the general statute 


of action has accrued; that is, until suit may properly be brought. 
And this is true notwithstanding the form of words employed in 
the contract, as in the one before us, is “within one year from 
the date of death’: McConnell vs. Ass’n, 79 Iowa, 757; Matt 
vs. Ass'n, 81 Iowa, 135. So too, where by the terms of the con- 
tract, it is provided that the insurer shall have a time stated after 
proofs are filed in which to make payment, a cause of action does 
not accrue upon the contract until after the expiration of the tink 
agreed upon: McConnell vs. Ass’n, supra; Read vs. Ins. Co., 


103 Iowa, 307. Now, included in the provisions of the policy in 
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suit, there is no requirement in respect to the time within which 
proofs of death should be furnished. It is provided as we have 
seen, that the insurer should have ninety days after the filing of 
proofs in which to make payment. This then is the situation; 
proofs of death were furnished June 9, 1902, and ninety days 
thereafter a cause of action accrued upon the contract. As this 
action was commenced August 31, 1903, it must be held to have 
been in time. But counsel for appellee insist that a cause of 
action upon the contract accrued to plaintiffs on May 14, 1902, 
or, at least, following ninety days after that date. And this con- 
tention is predicated upon a letter written by defendant to plain- 
tiff Kiisel on that date, and which letter it is insisted amounted 
to a denial of all liability under the contract. The letter was in- 
troduced in evidence by plaintiffs, and the substance thereof is 
as follows :— 

We are in receipt of your favor of the 9th inst., and herewith 
inclose proof blanks which we do at your request without preju- 
dice to or waiver of any of the rights or defenses of the com- 
pany in the premises. We would further state that certificate 
issued to Henry S. Kiisel lapsed for the non-payment of pre- 
miums due April 1, 1902. If, however, you persist in making 
claim under the above policy, the company will require the 
performance of all conditions precedent as provided in the con- 


ract. 

The argument is that upon a denial of liability by the promisor 
before the time.of performing the contract arrives, the prom- 
isee may treat this as a breach of the contract and may at once 
begin his action to enforce the same. The argument does not 
meet the case. Undoubtedly there are some forms of contract 
under which a breach may be asserted by action before the time 
fixed for performance has fully elapsed. But even in such cases 
the promisor must expressly renounce the contract: Crabtree 
vs. Messersmith, 19 lowa, 179; Inman vs. Cereal Co., 124 Iowa, 
737: 

It is not enough that he merely deny liability under the con- 
tract; as, for instance, that he shall assert that in some way he 
has been relieved from such liability, or that he declare that he 
does not owe the debt stipulated for by the terms of the contract, 
and hence will resist any attempt made to enforce performance 
or compel payment: Quinn vs. Ins. Co., 71 Iowa, 615; McCon- 
nell vs. Ass'n, supra. Now the letter relied on goes no further 
than to state the fact of a lapse arising out of non-payment of 
premiums. It may be that in the opinion of the writer the ex- 
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istence of such fact was sufficient to relieve the company from 
any further liability on the contract, but the occasion did not call 
for any renunciation of the contract, and the language used can- 
not be distorted into an attempt in that direction. Indeed, as 
we view it, the statement of the fact taken by itself did not 
amount even to a denial of liability. But, if this were not so, the 
concluding sentence of the letter must be accepted as putting 
the question at rest. Therefrom it is apparent that the com- 
pany did not renounce any of its rights either substantive or as 
related to procedure under the contract. In effect, plaintiff was 
there told that, if he did not elect to abandon all claim under the 
contract, he must proceed in strict accordance with all the provi- 
sions and conditions thereof; that is, he must make his formal 
and satisfactory proofs, and must thereafter wait the stipulated 
time to enable the company to investigate and determine. 

It is upon these considerations that we base our conclusion for 
error in the ruling complained of. In view thereof, the judgment 
is reversed, and a new trial ordered. 

Reversed. 


SUPREME COURT OF SOUTH DAKOTA. 


DICKINSON 
v8. 
NATIONAL LIFE & TRUST CO.* 


The state agent of a company authorized to procure applications per- 
sonally or through solicitors, in order to secure the application of a 
physician executed and delivered to him a paper certifying that he 
was to examine applicants to an amount equal to his first year's pre- 
mium, in consideration for which the physician had given his notes 
for a like amount. No applicants were brought to the physician 
and he was compelled to pay the notes to the holders to whom they 
had been transferred by the agent. 


Held, That where the agent had no authority to execute the writing and 
application recited that no statements by the party soliciting the in- 
surance were binding unless reduced to writing and submitted to the 
home office, the company was not liable to the physician for the 
amount of the notes. 


Appeal from Circuit Court, Codington County. Action by 5. 
B. Dickinson against the National Life & Trust Company. 
From a judgment in favor of plaintiff, defendant appeals. 








* Decision rendered, May 9, 1906. 
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Joun B. HanTen and L. A. Stessins, for Appellant. 
Cask & SHURTLEFF, for Respondent. 


FUEEER; P. J. 

At the trial of this action to recover on the amount of two 
negotiable promissory notes, aggregating, with interest, $272, 
and executed on the 14th day of August, 1902, by plaintiff, a 
physician and surgeon, to the defendant, a non-resident life in- 
surance company, in settlement for the first year’s premium on a 
$5,000 policy, it was established by undisputed evidence and 
found by the court that William M. Colby, to whom the notes 
were delivered by plaintiff, was the state agent of the defendant 
authorized to procure application for life insurance, either in 
person or through soliciting agents, and to forward the same for 
approval or rejection to the company at its home office in the 
city of Des Moines, lowa. As an inducement to procure the ap- 
plication and sell the insurance in question Colby concurrently 
executed and delivered to plaintiff the following writing :— 

This is to certify that said S. B. Dickinson, of Watertown, 
. D., is to examine applicants for the National Life & Trust 

Co. to the amount of said premium, which is $243.05, being 

the first year’s premium on $5,000 twenty-year endowment, 

in consideration of which he has given his notes for $97.22 and 

$145.83 payable on February 1, 1903. [Signed] Wm. M. 

Colby. 

In the due course of business and before maturity Colby sold 
and transferred plaintiff's notes, and, retaining 70 per cent of the 
proceeds thereof as commission, remitted the balance to the 
defendant company, by whom the application for insurance had 
been approved and the policy issued without any knowledge that 
the foregoing stipulation had been made; and the court ex- 
pressly found that such separate agreement was executed by 
Colby without any authority, and that the company has never 
ratified the same. However, plaintiff was duly appointed medical 
examiner for the city of Watertown and vicinity, but no appli- 
cants for insurance ever presented themselves for examination, 
and he was obliged to pay the notes in full to the indorsee in due 
course. After the policy had been in force nearly six months 
and about one-half the premium earned, plaintiff informed the 
defendant of his arrangement with Colby to pay the promissory 
notes by the examination of applicants for insurance at $5 each, 
and demanded a return of the entire premium paid, for the rea- 
son that no such applicants had presented themselves for exami- 
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nation. The defendant company having refused to ratify this 
Colby arrangement or comply with the demand that the money 
be returned, plaintiff deposited the policy of insurance in a Wa- 
tertown bank, and instituted this action which resulted in a judg- 
ment in his favor for the full amount claimed. While such uni- 
lateral agreement was held to be unauthorized and void, the 
court seems to have entertained the view that it was the duty of 
the defendant to fully recognize the transaction when informed 
of its nature, and that plaintiff was entitled to recover the full 
amount of the premium paid. In plaintiff's application, upon 
which the policy was issued, he agreed, for himself and all per- 
sons interested, “that inasmuch as only the officers at the home 
office of the company in the city of Des Moines have authority to 
determine whether or not a bond or policy shall issue in any ap- 
plication, and as they act on the written answers referred to, no 
statements, promises or information made or given by or to the 
person soliciting or taking this application for a bond or policy, 
or by or to any other person, shall be binding on the company 
or in any manner affect its rights, unless such statements, prom- 
ises or information be reduced to writing, and presented to the 
officers of the company at the home office in this application.” 
The case of Clevenger vs. Mutual Ins. Co. (2 Dak., 114) is to 
the point that it is error to admit evidence of an agreement with 
an agent that is not consistent with the written application and 
policy of insurance. In view of the foregoing restrictions of 
which plaintiff had ample notice and the universally recognized 
uncertainty as to the amount of insurance business obtainable 
in any locality, it would be unreasonable to conclude that even 
Colby intended to enter into an agreement to furnish any more 
applicants for medical examination than could be induced to be- 
come prospective ’policyholders, and the court was fully justified 
in finding to the effect that plaintiff was charged with knowledge 
that Colby had no authority to make such an unusual, as well as 
unintelligible contract. 

In an action presenting a question similar to this upon princi- 
ple, where a general agent of an insurance company was em- 
ployed for a stated term at a specified commission on all business 
done, it was held that the company might discontinue such busi- 
ness at any time without a breach of contract affording a basis for 
recovery, and that plaintiff was not entitled to even nominal dam- 
ages: Pellet vs. Manufacturers’ & Merchants’ Ins. Co., 43 C. C. 
A., 669. There is nothing affixed to the signature of Colby to in- 
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dicate that he was acting in a representative capacity for the 
purpose of creating an obligation on the part of the company to 
furnish applicants for medical examination, and were he the de- 
fendant in this action, it would not be competent for him to at- 
tempt to avoid personal liability by testifying that he was acting 
in such capacity: Schriner vs. Dickinson (S. D.), 107 N. W., 536. 
So “an agreement between the agent of an insurance company 
and an applicant for insurance, whereby the former, without au- 
thority from the company, accepted, by way of satisfaction of a 
premium payable in money, articles of personal property, is a 
fraud upon the company, and no valid contract against it arises 
therefrom”: Hoffman vs. Hancock Mutual Life Ins. Co., 92 U. 
S., 161. Confessedly Colby was without even ostensible author- 
ity to bind the company otherwise than as specified in plaintiff's 
written application for insurance, and under all the facts and cir- 
cumstances it was erroneous to impose liability upon the de- 
fendant on account of such unauthorized, unratified and indi- 
vidual undertaking. 
The judgment appealed from is reversed. 


COURT OF APPEALS OF KENTUCKY. 


PROVIDENT SAVINGS LIFE ASSUR. SOC. 
oF NEW YORK 


vs 
ELLIOTT’S EX’R.* 


The application of the insured for two policies of insurance was approved 
by the medical directors, but being defective because a right to 
change the beneficiary applied for was not granted in that particular 
iorm of policy, and because two applications instead of one were re- 
quired, they were not approved at the home office. But anticipating 
that the defects would be corrected, two policies were prepared with 
copies of the application attached, as required by statute, but with 
the right to change beneficiary eliminated, which were forwarded to 
the state agent for delivery upon the signing of a corrected applica- 
tion. Before the policies reached the agent the applicant had died. 

Held, That the company had a right to demand a separate application for 
each policy. 

Held, That the approval by the medical directors was not an acceptance 
of the application. 

Held, That the contract had never been completed. 


* Decision rendered, June 1, 1906. 
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Held, That under the Kentucky statute, the requirement that no type 
smaller than brevier shall be used in the policy applies only to co- 
operative companies. 

Held, That waiver of a provision in the application that no liability should 
be incurred until it had been approved and a policy had been issued, 
and the premiums paid, did not affect the right to reject the applica- 
tion. 


Appeal from Circuit Court, Daviess County. Action by John 
D. Elliott’s executor against the Provident Savings Life Assur- 
ance Society of New York. From a judgment in favor of plain- 
tiff, defendant appeals. 


Wo. T. GILBERT, W. T. Exuis, and WM. MARSHALL BUL- 
wirt, for Appellant. 
MILLER & Topp and C. S. WALKER, for Appellee. 


SETTLE, J. 

The appellee, William Elliott, executor of the estate of John 
D. Elliott, deceased, sued the appellant, Provident Savings Life 
Assurance Society of New York, in the Daviess Circuit Court, 
upon two policies of life insurance of $25,000 each. The trial 
resulted in a verdict and judgment in appellee’s favor for $1,1209.- 
40, being the amount claimed on the installment and principal 
plan as due upon the policies at date of suit, less an annual pre- 
mium of $120 unpaid on the policies, and, the lower court having 
refused appellant a new trial, it has appealed. 

It appears from the record that John D. Elliott, at the time a 
resident of the city of Owensboro, by the procurement of one 
S. C. Walker, then a soliciting agent of appellant, on December 
4, 1902, signed a written application in printed form for a $25,000 
policy of insurance on the “installment and principal” plan, pay- 
able $625 per year for twenty years, and a further sum of $12,500 
at the end of the twenty years. Just after Elliott’s application 
was signed, but in his absence, Walker, the soliciting agent, in- 
duced R. W. Thomas, Elliott’s bookkeeper, to take a $10,000 
policy with the appellant company on the same plan, and a writ- 
ten application therefor, of the same form as that used by Elliott, 
was then signed by Thomas. Each of these applications con- 
tained the following questions :— 


Do you wish to reserve the right to change the beneficiary 
at any time if the policy be not then assigned? (Yes or No.) 


Elliott and Thomas each answered that question “yes”. After 
the application of Elliott was received, Walker wrote at the foot 
thereof these words: “Issue additional $25,000.00.” Though 
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these words were not written by Walker in the presence of EI- 
liott, and were never seen by him, we think it may fairly be in- 
ferred from the evidence that the latter agreed to take the addi- 
tional $25,000 or $50,000 altogether; but it was shown by the 
evidence that he signed but the one application, and that, too, 
before the request for the additional $25,000 was entered upon 
the application. The applications of Elliott and Thomas were at 
once forwarded by Walker to appellant’s state agents, Carter and 
Castleman, at Louisville, and by them to appellant’s New York 
office, where they were received, December 8, 1902. On the 
night of December 4, 1902, Drs. Heavrin and Watkins, appel- 
lant’s Owensboro medical examiners, examined Elliott and 
Thomas, and each sent a report thereof to the New York office. 
That of Dr. Heavrin reached that office December 11th, and that 
of Dr. Watkins on the 15th. Dr. Watkins’s report had been 
earlier received but was returned to him for correction, as he 
had omitted therein to recommend Elliott as a suitable risk or 
sign the report. December 15th appellant’s board of medical 
directors in New York examined the reports of Drs. Heavrin 
and Watkins, and approved them as to Elliott, for $50,000 of 
insurance, and also as to Thomas for the $10,000 applied for by 
him, which was indicated by their initials on the back of the 
reports. The applications and reports were then referred for 
final action to appellant’s board of executive officers, who alone 
could decide whether to accept or reject the applications. It 
was discovered by Stevens, secretary of the executive board, 
that both Elliott’s and Thomas’s applications contained two de- 
fects, which, according to the rules of the company, made their 
rejection imperative. The first defect was that in the applica- 
tions they had answered “Yes” to the question “do you wish to 
reserve the right to change the beneficiary”; whereas the right 
to change the beneficiary was not allowed under the particular 
form of policies applied for. The second defect was that no ap- 
plication had been made by Elliott for the additional $25,000 


insurance; whereas, under the rules of the company a separate 


application was required for such additional insurance. Because 
of these defects it is claimed by appellant that it, through its 
executive board, declined to approve any application for insur- 
ance on Elliott’s life, either for the $25,000 actually applied for, 
or the additional $25,000 indorsed by the soliciting agent, 
Walker, at the foot of the application, and that both were in fact 
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rejected; also that it refused to approve the application oi 
Thomas. 

It is, however, admitted by appellant that it was willing to in- 
sure both Elliott and Thomas, if their request therefor should be 
renewed by other written applications; those of Elliott for two 
policies of $25,000 each, and that of Thomas for $10,000, all 
containing a negative answer to the question in respect to the 
change of the beneficiary. And it is further claimed by appellant 
that, acting upon the belief that Elliott and Thomas would renew 
their applications, and wishing to avoid the delay of forwarding 
proper forms of application to its Kentucky agents, to be signed 
by them, and returned to the home office, Stevens, appellant’s 
secretary, on December 19, 1902, had two policies prepared in 
advance for Elliott for $25,000 each, and serially numbered 133,- 
448 and 133,449, and at the same time one for $10,000 tor 
Thomas; that to each of these policies was attached, as required 
by the laws of Kentucky and the rules of the insurance company, 
a copy of an application like the form of one signed by Elliott, 
except that the question as to the change of beneficiary was an- 
swered “No”, instead of “Yes”. That on December 19, 1902 
these policies as thus prepared, with the applications attaclied, 
designed as a proposition to Elliott and Thomas to insure them 
for the amounts named in the policies respectively, were for- 
warded by mail to appellant’s state agents at Louisville, Carter 
and Castleman, with instructions to cause Elliott and Thomas 
to sign the applications, if they still desired the insurance, and 
not to deliver the policies until the applications were signed. 
The letter to the agents transmitted with the policies was read in 
evidence. The letter and policies with the attached applications 
arrived in Louisville Sunday, December 2tst, but, as no mail 
was delivered that day, they did not reach the hands of Carter 
and Castleman until Monday morning, December 22, 1902, at 
which time Elliott was dead. Elliott became suddenly and vio- 
lently ill on Wednesday, December 17th, two days before ap- 
pellant’s executive board considered his application for insurance. 
On Saturday, December 2oth, at midnight, he was operated on 
for appendicitis, and on Sunday, December 2ist, died. His ill- 
ness, therefore, began two days after the report of Dr. Watkins 
on his examination reached appellant’s chief office in New York. 
He was violently ill when the report of his examination by the 
Owensboro physicians was passed by appellant’s New York 
board of medical examiners to its executive officers, and dead 
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when the policies and applications mailed by the secretary to 
appellant’s Louisville agents reached their hands on December 
22d. No notice of his illness was given appellant or its Louis- 
ville agents, and they did not in fact learn of it until after his 
death, though Thomas, Elliott’s bookkeeper, called up Carter 
and Castleman by telephone Saturday and again on Sunday. 
The conversation on Sunday occurred after Elliott’s death, and 
Thomas then wanted to know if they had received the policies, 
yet said nothing to them about Elliott’s death, but urged that 
they forward the policies, offered to send a check for the pre- 
mium, and threatened if they did not send them at once he and 
Elliott would apply for insurance in another company. The 
one application signed by Elliott contained a provision that the 
appellant 

Shall incur no liability under this application until it has been 

received, approved and a policy issued thereon and the pre- 

mium actually paid * * * during my [Elliott’s] lifetime and 
good health. 

We will not undertake to discuss the voluminous pleadings, 
or to define the various issues they present, deeming it only 
necessary to indicate the contentions of counsel, respectively, 
that we may think pertinent to the questions raised by the plead- 
ings and evidence. It is insisted for appellant that no contract of 
insurance was made by it with Elliott; that there was no meet- 
ing of the minds of the parties, and, though the policy designed 
for Thomas was delivered upon his signing the new and cor- 
rected application and paying the premium, it was shortly there- 
after canceled; that the written application made by Elliott was 
for only one policy, and insufficient for that; that the words 
“issue additional $25,000.00” written therein by the agent did 
not make it an application for a second policy for that amount, 
and was, besides, unauthorized by appellant; that the applica- 
tion for insurance made by Elliott was rejected, and the counter 
proposition made by it to Elliott was never accepted by him; 
and that, if the contract had been otherwise completed, the fact 
that Elliott was not in good health or alive at the time the pre- 
mium should have been paid, and appellant might have delivered 
the policies, prevented the full consummation of the contract 
before it incurred any liability. Upon the other hand, it is con- 
tended for appellee that the contract was completed; that ac- 
cording to its terms appellant agreed with Elliott that, upon its 
acceptance of his application for two policies of $25,000 each on 
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the “installment and principal plan”, it would issue to him the 
two policies and mail them to him at Owensboro; that on re- 
ceipt of them he should mail it his check for the first premium, 
and that the application should be made in manner and form as 
it appeared; that the stipulation, in the application signed by 
Elliott, that no liability should be incurred until the policies were 
issued and the premium paid during his lifetime and good health, 
was waived by the agent, and was inserted by fraud or mistake; 
that the indorsement on the policy by the agent of the words 
“issue additional $25,000.00’, was in pursuance of an agreement 
between him and Elliott that it should be an application for an 
additional policy for that amount, without further application; 
that appellant accepted the application as for two policies and 
indorsed its approval thereon in writing, notified Elliott of its 
acceptance, executed the two policies for $25,000 each, and de- 
livered same by mailing them to its agents at Louisville, to be 
by them forwarded to Elliott. Finally, that by a parol agree- 
ment between Elliott and appellant’s soliciting agent, Walker, 
and in consideration of the promise of the former to pay the first 
premium on the delivery of the policies, the insurance applied 
for was to be in force from the time he passed the medical ex- 
amination in Owensboro, and that Walker had the authority to 
so bind the appellant company. 

It does not appear from appellee’s evidence that appellant ac- 
cepted Elliott's application. None of his witnesses professed to 
know what was done at appellant’s New York office in the mat- 
ter of accepting or rejecting the application, or whether any 
action at all was taken on it. The only testimony on this point 
came from appellant’s witnesses, who were apparently uncon- 
tradicted, and it was all to the effect that the application as 
signed was never accepted, but was rejected. Appellant has the 
right to provide a form of application for its business, to require 
that it be used by its agents and those desiring insurance of it, 
and that a separate application be made and signed for each 
policy. Especially is this necessary for its Kentucky policies, as 
under the laws of this state an application, unless attached to 
the policy, cannot be treated as a part of the contract, or received 
in evidence in any controversy between the parties to or inter- 
ested in such policy: Ky. St., 1903, § 679. And appellant may 
also reject all applications for insurance made otherwise than as 
required by its rules and regulations. The approval by appel- 
lant’s medical board of New York of the report of the local board 
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of Owensboro, showing Elliott to be a suitable subject for in- 
surance, and their indorsement on the report indicating ap- 
proval thereof, was not an acceptance of the application. The 
medical department had no authority to accept applications or 
grant insurance. According to the evidence, these things could 
be done only by appellant’s executive officers, and they, instead 
of accepting, rejected Elliott’s application, and in lieu thereof 
prepared two new applications in accordance with their rules, 
attached each to a policy of the kind and for the amount desired 
by Elliott, and forwarded them to their Kentucky agents, to be: 
delivered when Elliott signed the applications and paid the first 
premium on the policies. As he died before the applications 
could be signed, or the policies delivered, the contract of insur- 
ance was never completed. We are unable to find in the record 
any evidence which sustains appellee’s claim that the policies: 
were actually or constructively delivered to Elliott, or any one 
for him; nor were they, as alleged in appellee’s pleadings, mailed 
to appellant’s Louisville agents, “to be by them forwarded or 
mailed” to Elliott. On the contrary, the evidence was con- 
clusive, because uncontradicted, that Elliott’s application was re- 
jected, and that the policies mailed to the appellant’s Louisville 
agents were not such as Elliott applied for, or believed he would 
receive, but were different, in that they did not permit a change 
of beneficiary. And, instead of being sent to the Louisville agents: 
to be by them forwarded or mailed to Elliott, they were sent with 
directions that they were not to be delivered to Elliott at all, un- 
less and until he signed the new application attached to each 
policy, and by that means surrendered the right, expressed in the 
first erroneous application, to change the beneficiary; and, be- 
sides, the policies did not reach the hands of the Louisville agents 
until the day after Elliott’s death. The record furnishes no proof 
to sustain the judgment appealed from. There was never an ac- 
ceptance of the application by appellant, or delivery of the poli- 
cies by it to Elliott, and as the latter died before appellant’s 
Louisville agents could present to him the proposition that re- 
quired him to sign the two applications for the policies, which 
invoived the surrender of the right to change the beneficiaries, 
his failure to sign which would have prevented the delivery of the 
policies and ended all negotiations between him and appellant,. 
the completion of the contract was, under the circumstances, im- 
possible. 


In New York Life Ins. Co. vs. Levy’s Adm’r (92 S. W., 325), 
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recently decided by this court, it appears that deceased on De- 
cember 30, 1904, applied to the insurance company’s local agent 
for $10,000 insurance to be written in two $5,000 policies. On 
January 20, 1905, deceased paid the first premium to the agent 
under an agreement that he was to stand insured as of the date 
of the application, and on the same day died. The day before his 
death, the company had, at its general office, considered the ap- 
plication, and rejected it for $10,000, but approved it for $5,000, 
and issued a policy therefor January 20th, which was sent to the 
agent, who delivered it to decedent’s son, January 23d, three 
days after decedent’s death. Without knowing of the decedent’s 
death, the insurance company on January 26th reconsidered its 
previous rejection of the application as to the other $5,000 of 
insurance, and thereupon issued an additional policy for that 
amount, which it forwarded to its agent at Henderson. This the 
agent did not deliver, as the insurance company on January 28th 
heard of Levy's death, and telegraphed him not to deliver the 
policy. The company having denied liability for any amount, 
the son, as administrator of the father’s estate, sued it for the 
full $10,000 of insurance applied for by his decedent, and recov- 
ered in the lower court one-half of that amount; that court being 
of opinion that the issuance of the policy of $5,000 was an ac- 
ceptance pro tanto of the applicant’s proposal to the company 
for insurance in the sum of $10,000. But this court upon the ap- 
peal held that the company’s rejection of the proposal for $10,000 
insurance before the payment of the premium ended all con- 
tractual relations between the parties, and as the death of the 
decedent occurred before the issual or delivery of the policy of 
$5,000, and before the issual of the second policy for a like 
amount, the company at the time of their issual having no know!- 
edge of Levy’s death, there was no insurance for either amount 
at the time of his death. The opinion of the court, in the case 
supra, cites numerous authorities in support of its conclusions, 
and among them the case of Eliason vs. Henshaw (4 Wheat., 225, 
4 L. Ed., 556), which states the principle involved as follows: 
“It is an undeniable principle of the law of contracts that an offer 
of a bargain by one person to another imposes no obligation upon 
the former until it is accepted by the latter according to the terms 
in which the offer was made. <Any qualification or departure 
from those terms invalidates the offer, unless the same be agreed 
to by the person who made it. Until the terms of the agreement 
have been assented to by both parties, the negotiation is open, 
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and imposes no obligation upon either :” Parsons on Contracts, 
vol. 1, pp. 475, 476; Page on Contracts, vol. 1, §§ 45, 46; Na- 
tional Bank vs. Hall, tor U. S., 43; Travis vs. Nederland Life 
Ins. Co., 43 C. C. A., 653; Hutcheson vs. Blakeman, 3 Metc., 80; 
Ins. Co. vs. Roessle, 1 Gray (Mass.), 336; Rogers vs. Charter 
Oak Ins. Co., 41 Conn., 97. 

In respect to a stipulation in the application that no liability 
is to be incurred by the company until it is approved, the policy 
issued, and the premium paid during the applicant’s lifetime and 
good health, it has been repeatedly held by this court that com- 
pliance on the part of the applicant for insurance with this and 
other like material stipulations expressed in the application for 
insurance, or policy issued thereon, is necessary in order to fix 
liability upon the insurance company: St. Louis Ins. Co. vs. 
Kennedy, 6 Bush, 450; Mut. Life Ins. Co. vs. Lucas, 25 Ky. Law 
Rep., 2052. It is true that, in avoidance of such a stipulation in 
the application of Elliott, appellee pleads a waiver by appellant’s 
agent, and that the stipulation was left in the application by the 
fraud or mistake of appellant, or its agents. The language of 
the amended petition is: “And the plaintiff states, to the extent 
said written application imports an agreement, * * * and 
stipulates that the defendant should incur no liability thereunder 
until the application has been received and approved and the pollt- 
cies issued thereunder by defendant, and the premium actually 
paid in cash to and accepted by defendant or its authorized agents. 
during the lifetime and good health of said testator, the same is 
untrue and does not import or state the agreement between said 
testator and defendant with reference thereto, and is the result 
of mistakes or fraud of defendant and its agents who prepared 
said application and had said testator to sign and deliver it.” It 
will be observed that the foregoing language contains no aver- 
ment that Elliott was to be insured from the date of his examina- 
tion by appellant’s Owensboro physicians, though appellee at- 
tempted to prove upon the trial that such was the fact. But the 
only witness who testified as to what occurred between appel- 
lant’s agent, Walker, and Elliott, at the time the application was 
signed, was Thomas, Elliott’s bookkeeper. He said, in sub- 
stance, that Walker agreed with Elliott that he would be insured 
from the date of the application if he passed a medical examina- 
tion. Thomas only claimed to have heard a part of the conver- 
sation between the parties, and he admitted that all he heard was 


said before Elliott signed the application. Walker positively de- 
Vou. XXXV.—46, 
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nied that any such agreement was made, and Thomas, in giving 
his deposition some months before, testifying orally upon the 
trial, failed to say anything about the agreement in question, 
though searchingly questioned about what then took place in 
view of which, and his attempt to conceal the death of Elliott 
from appellant’s Louisville agents, when insisting upon an early 
delivery by them of his and Elliott’s policies, it can hardly be 
claimed that his testimony is consistent or convincing. Thomas 
did not undertake to state that the application was read by 
Elliott or to him by Walker before it was signed. He did not 
hear Elliott request that any part of the application be stricken 
out, or say that any part of it was objectionable to him. And the 
lower court manifestly erred in instructing the jury that under 
section 679, Ky. St., 1903, such parts of Elliott's application as 
were printed in type smaller than brevier were not to be consid- 
ered by them as constituting any part of the application, for it 
was held by this court, in Letzler vs. Pacific Mut. Ins. Co. (27 
Ky. Law Rep., 342) that the provision as to brevier type con- 
tained in the statute, supra, applies to co-operative insurance 
companies, and not to “old-line companies”, and appellant is an 
“old-line company’. It is contended by counsel for appellant 
that Thomas should not have been thus permitted to contradict 
the terms of the application, and that the court erred in not ex- 
cluding his testimony: (1) Because he heard but a part oi the 
conversation ; and (2) that, as what he heard was said before the 
application was signed and delivered by Elliott, it is to be pre- 
sumed that all prior conversations and negotiations, as well as 
every feature of the agreement, were merged and expressed in 
the application, and therefore it cannot be contradicted or its 
terms varied by the testimony of a mere outsider. 

In Vansant vs. Runyon (19 Ky. Law Rep., 1981) it is said: 
“All oral testimony of a previous colloquium between the par- 
ties or of a conversation or declaration at the time it was com- 
pleted or afterward, as it would tend in many instances to substi- 
tute a new and different contract for the one which was really 
agreed upon to the prejudice, possibly, of one of the parties, 1s 
rejected:” Greenleaf, vol. 1, § 275; Nat. Mut. Ben. Ass'n vs. 
Heckman, 86 Ky., 254; Ins. Co. vs. Mowry, 96 U.S., 544. An 
excellent statement of this rule may be found in Fowler vs. Pre- 
ferred Accident Co. (1co Ga., 300): “All oral agreements and 
negotiations between the plaintiff and the defendant’s agents, in 
reference to accident insurance which the plaintiff desired to pro- 
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cure in the defendant company, resulted in the plaintiff filling 
out and signing an application for a policy for such insurance in 
the defendant company, and the agent of the defendant giving 
the plaintiff a receipt for a certain sum on the first quarterly pre- 
mium of the policy to be issued by the defendant, and were there- 
fore merged in the said written instruments by virtue of the plain 
and familiar rule that all oral negotiations and conversations and 
agreements between the parties to a written contract, which 
either precede or accompany the execution of the instrument, 
are to be regarded as merged in or extinguished by it, and the 
writing is to be treated as the exclusive agreement by which the 
contracting parties are bound. Therefore, whatever conclusions 
were reached, or stipulations agreed upon, by plaintiff’s and de- 
fendant’s agents in the oral negotiations and conversations be- 
tween them in reference to the insurance, must be considered as 
embraced in the written application and receipt.” 

There is no claim in the case at bar of a subsequent parol modi- 
fication of the application, nor is it alleged that there was a com- 
pleted oral contract for insurance altogether independent of the 
application. Upon the contrary, appellee pleads and relies on 
the alleged acceptance by appellant of the written application, 
modified as alleged to the extent indicated by agreement between 
Elliott and the agent when it was signed. There was no proof 
that would justify the conclusion that any part of the contract 
between appellant and Elliott was in fact omitted from the ap- 
plication, and none of the fraud or mistake upon the agent’s part 
in procuring the contract or in reducing it to writing. But, if it 
were conceded that appellee had established by proof the alleged 
waiver by appellant’s agent of the stipulation in the application, 
which declared that no liability would be incurred by appellant 
under the application until it should be approved, the policy is- 
sued, and premium paid during Elliott’s lifetime and good health, 
and that such waiver was by the fraud or mistake of the agent 
not inserted in the application, neither of these facts, nor the 
further claim of appellee that the agent agreed Elliott should be 


insured from the time of the medical examination, abrogated or 
destroyed the right of appellant’s executive board to reject the 
application when it reached them, for the reasons given by them, 
or any other that would have made the risk undesirable or im- 
proper. And that appellant’s. executive board did reject the 
application as to both policies, and Elliott did thereafter die with- 
out accepting, or opportunity to accept, the terms upon which 
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appellant was willing to insure him, admits of no doubt under the 
evidence. 

Our conclusion upon the whole case, therefore, is that the con- 
tract of insurance was never completed between appellant and 
appellee’s testator; consequently, there should have been no 
recovery; and, further, upon the facts presented by the record, 
the jury should have been peremptorily instructed to find for ap- 
pellant. It therefore follows that none of the instructions given 
were proper. 

Wherefore the judgment is reversed, and cause remanded for 
a new trial, and further proceedings in conformity with the 
opinion. 


SUPREME COURT OF GEORGIA. 


RYLANDER Et AL. 
vs. 
ALLEN.* 
One has the right to procure insurance on his own life and assign the 


policy to another who has no insurable interest in the life insured, 
provided it be not done by way of cover for a wager policy. 


Error from Superior Court, Sumter County. Action by Hattie 
Allen, administratrix of Thomas M. Allen, against Hattie Ry- 
lander and the Travelers Insurance Company. Judgment for 
plaintiff, and defendants bring error. 


Statement of facts by Fisu, C. J. 

The administratrix of Thomas M. Allen brought an action 
against the Travelers Insurance Company and Mrs. Rylander 
to recover the amount of an insurance policy issued by the in- 
surance company upon the life of Allen. The substance of the 
petition, so far as material to the controlling question involved, 
was as follows: On May 20, 1897, Allen procured an insurance 
policy on his own life in the Travelers Insurance Company, pay- 
able at his death to his estate. On August 2, 1897, he assigned 
this policy to Mrs. Rylander, who had no interest, as a relative, 


%* Decision rendered, March 28, 1906. Syllabus by the Court. 
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creditor or otherwise, in the continuance of his life. Allen paid 
no premiums on the policy, but the first and all subsequent pre- 
miums were paid by Mrs. Rylander. Allen died on February 19, 
1905. At the time of executing the assignment, he was “of very 
advanced age”, and there was, at or about that time, “or soon 
thereafter, in existence insurance upon [his life] to the amount 
of twelve or fifteen thousand dollars, and all of said policies were 
payable to [his estate] and afterward assigned to some assignee ; 

* the premiums on said policies amounted to a large sum, 

to eight hundred or a thousand dollars a year and * * 

[he] was not financially able to take out and carry said large 
insurance policies and pay the premiums on same; * * * this 
the said Mrs. Hattie Rylander well knew at the time said policy 
was assigned to her”. Mrs. Rylander, at the time of the assign- 
ment, intentionally entered into a speculation upon the life of 
Allen, staking small premiums from time to time against large 
profits, should Allen die, she having no counterbalancing inter- 
est in his life, and, therefore, the assignment of the policy was a 
speculation and a wagering contract, and void. Mrs. Rylander 
demurred to the petition, generally and specially. One of the 
grounds of special demurrer was “that the allegations as to the 
illegality of the assignment of said policy oi insurance to this de- 
fendant are too vague and indefinite, except as to the want of 
insurable interest in the life of the insured on the part of this 
defendant”. The demurrer was overruled, and Mrs. Rylander 
excepted. Pending the suit the insurance company paid the 
amount due on the policy into court, and the action was dis- 
missed as to the company. 


LANE & MAYNARD, /or Plaintiffs in Error. 
W. A. Dopson, for Defendant in Error. 


Fisu, C. J. (after stating the facts). 

Where one has procured insurance on his own life, in good 
faith, is an assignment of the policy by him to one who has no 
insurable interest in his life valid, when the assignment is not 
made by way of cover for a wager policy? This exact question 
has never been decided by this court. There is a contrariety of 
judicial opinion on the subject in other jurisdictions. “An insur- 
ance upon life is a contract by which the insurer, for a stipulated 
sum, engages to pay a certain amount of money if another dies 
within the time limited by the policy. The life may be that of 
the assured, or of another in whose continuance the assured has 
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an interest :” Civ. Code 1895, § 2114. “The assured may direct 
the money to be paid to his personal representative, or to his 
widow, or to his children, or to his assignee; and upon such 
direction, given and assented to by the insurer, no other person 
can defeat the same. But the assignment is good without such 
assent:” Id. § 2116. A policy of life insurance, even before the 
death of the assured, is a chose in action, arising upon contract, 
and therefore may be assigned: Steele vs. Gatlin, 115 Ga., g29. 
As will be seen, Civ. Code 1895, § 2114, limits the life that may 
be insured to that of the person taking out the insurance, or to 
that of another in the continuance of whose life he has an inter- 
est; but section 2116, in declaring that the assured may direct 
the money to be paid to his assignee, does not prescribe that 
such assignee must have an insurable interest in the life of the 
insured. In Union Fraternal League vs. Walton (109 Ga., 1) 
Pughsly, a member of the league, procured from it a member- 
ship certificate of insurance on his own life, in which Mrs. Wal- 
ton was named as beneficiary. At his own expense he kept the 
insurance in force. After his death, Mrs. Walton sued the league 
to recover the amount of the certificate. On the trial it was ad- 
mitted that she had no insurable interest in the life of the insured. 
The sole question for adjudication was whether the certificate of 
insurance, being in favor of one who had no insurable interest in 
the life of the insured, was for that reason a wagering policy and 
void. It was held: “While a valid contract of insurance cannot 
lawfully be taken on the life of another by one who has no insur- 
able interest therein, because it contravenes public policy, vet, 
as one has an insurable interest in his own life, he may lawfully 
procure insurance thereon for the benefit of any other person 
whose interest he desires to promote. Such a contract cannot be 
defeated because of the want of insurable interest in the bene- 
ficiary, when it appears that the person whose life was insured 
acted for himself, at his own expense and in good faith, to pro- 
mote the interest of the beneficiary, in taking out the policy. 
A contract so entered into is in no sense a wagering or specu- 
lative one. Lumpkin, P. J., dissenting.” In delivering the opin- 
ion for the majority of the court, Mr. Justice Little said: “By 
section 2116 of the Civ. Code 1895, it is provided that the assured 
may direct the money to be paid to his personal representative, 
or to his widow, or to his children, or to his assignee; and it is 
further provided that when the insured gives such directions, no 
other person can defeat the same, and that the assignment 1s 
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good without such assent [the assent of the assurer]. We are 
aware that there is seemingly irreconcilable conflict between the 
adjudicated cases as to whether the assignee of a life policy takes 
anything under the assignment unless he has an insurable interest 
in the life insured. But it will be noted that, under the provisions 
of our Code, no such qualifications are made essential to the 
validity of the assignment, nor do we think under sound reason- 
ing any can exist. The rule which restricts the execution of a 
valid contract of insurance on the life of another to one who has 
an insurable interest in that life is founded alone upon public 
policy, and it may be stated in general terms that where one has 
an interest in a life that interest is insurable. Beyond all contro- 
versy a man has an insurable interest in his own life, and we fail 
to see, when having that interest he enters into a contract with 
an insurer by which, for a stipulated sum which he periodically 
pays, the insurer becomes liable to pay a given sum of money at 
the death of the insured, why he who is most interested, whether 
actuated by ties of relationship, motives of friendship, gratitude, 
sympathy, or love, may not make the object of his consideration 
the recipient of his own bounty. If it be replied that a temptation 
is extended to the beneficiary by improper means to hasten the 
time when he should receive the amount of the policy (and it is 
for this reason that such contracts will only be upheld when the 
idea of temptation is rebutted by the natural ties of blood or af- 
finity), we might well ask ourselves why executory devises, be- 
quests, provisions for support and maintenance provided for 
iriends and even strangers are not subject to the same inhibition, 
as being against public policy. But while, as we have before said, 
many adjudicated cases, frequently contrary to natural justice, 
clearly hold that unless the beneficiary or assignee has an insur- 
able interest in the life of the insured the policy or assignment 
is void, we shall undertake to show by authority that such is not 
the rule of the law.” The learned justice then cites and com- 
ments upon many authorities which abundantly sustain the posi- 
tion taken by the majority of the court. It will be noted that he 
treats the beneficiary without insurable interest in the life of the 
insured and an assignee without such interest as in the same cate- 
gory; indeed, he seems to argue that as, under the provisions 
of our Code, the assured may direct the policy to be paid to an 
assignee who has no insurable interest in the life of the insured, 
it follows that the insured may insure his life for the benefit of 
one who has no interest in its continuance. 
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In Ancient Order of United Workmen vs. Brown (112 Ga. 
545) a mutual beneficiary association issued a certificate of mem- 
bership on the life of Harvey, in which Miss White was named 
as the beneficiary. Subsequently Harvey surrendered this cer- 
tificate to the order, which canceled the same, and a new certifi- 
cate was issued, in which, at his direction, Mrs. Brown, who was 
neither related to nor in any way dependent upon him, was des- 
ignated as the beneficiary; her relationship to him being stated 
as that of “friend”. This change of the beneficiary was made 
by Harvey in consideration of an agreement between him and 
Mrs. Brown that she would take the certificate in satisfaction of 
four months’ board; she agreeing to pay all future assessments 
made by the association. She received the new certificate under 
this agreement and paid all the future assessments made by the 
association upon Harvey until his death. Afterward in an action 
brought by Mrs. Brown to recover the amount due on the certifi- 
cate, the order contended that as she had no insurable interest in 
the life of Harvey, the certificate of insurance in which she was 
named as beneficiary was a wagering policy and therefore void. 
The majority of the court held that this point was covered by the 
ruling made in Union Fraternal League vs. Walton, 109 Ga., 1. 
In the opinion delivered for the majority of the court by the 
writer, it was said: “It is true that in that case the assessments 
were kept up by the assured, while in the case in hand the assess- 
ments becoming due after the benefit fund was made payable to 
Mrs. Brown were to be paid by her, the beneficiary. We are un- 
able to see, however, why that difference should alter the prin- 
ciple underlying the conclusion reached by the majority of the 
court in Union Fraternal League vs. Walton. The public policy 
which prevents one person from insuring the life of another in 
whose life he has no insurable interest is based upon the pre- 
sumption that a temptation would be held out to the one taking 
out the policy to hasten, by improper means, the time when he 
should receive the amount named in the policy. Such temptation 
would be as strong, we think, in a case where the assured took 
out a policy upon his own life for the benefit of one having no 
interest therein, and was to keep up the premiums or assess- 
ments, as it would be where the premiums or assessments were 
to be paid by the beneficiary. Indeed, the temptation to hasten 
the death of the assured might be stronger where the assessments 
were to be paid by him than where they were to be paid by the 
beneficiary, for the reason that the beneficiary could not be cer- 
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tain that the assured would continue to pay the assessments. 
But be that as it may, the temptation generally would be to has- 
ten the time for the payment of the insurance, rather than to 
avoid the payment of premiums or assessments.” If, where one 
who has in good faith procured a policy of insurance upon his 
own life and kept it in force for a time, and thereafter has had a 
new policy issued in lieu thereof, payable to one who has no 
insurable interest in the life insured, the policy is not void as a 
wagering policy, although such beneficiary thereafter keeps the 
policy alive by paying the premiums or assessments falling due 
thereon, it must necessarily follow, we think, that if one in good 
faith procures a policy of insurance upon his own life, an assign- 
ment of the policy made by him will be valid, if not done by way 
of cover for a wager policy, though the assignee has no insurable 
interest in the life insured. For it will be observed that in the 
Union Fraternal League Case, supra, the surrender of the old 
benefit certificate and the issuance of the new one, payable to one 
who has no insurable interest in the life insured, and who paid the 
subsequent assessments thereon, was tantamount to an assign- 
ment of the certificate to the new beneficiary. 

Counsel for defendant in error cites the case of Exchange Bank 
of Macon vs. Loh, 104 Ga., 446. In that case Hudgins applied to 
the insurance company for a policy on his life for $5,000. The 
company sent to its local agent two policies each for that amount, 
on Hudgins’s life, both payable at his death to his legal repre- 
sentatives. Hudgins accepted one and declined to take the other. 
The agent, knowing that Hudgins was indebted to the Exchange 
Bank, carried the policy which Hudgins had declined to accept 
to the cashier of the bank, stated to him the facts, and requested 
him to take the policy for the bank, as a creditor of Hudgins, and 
pay the premiums thereon. The cashier consented to do so, 
provided Hudgins would assign the policy to the bank. This 
was done by Hudgins; the agent of the insurance company deliv- 
ering the policy to the bank and receiving from it the premium 
due thereon. The cashier had no conference or consultation, in 
any way, with Hudgins about the transaction, and it was dis- 
tinctly understood between the cashier, representing the bank, 
and the agent of the insurance company, representing it, that 
the policy was taken out by the bank for its own protection as a 
creditor of Hudgins, and that in no event was Hudgins to be 
liable for the first premium or any future premiums, either to the 
bank or to the insurance company. No demand was ever made 
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upon Hudgins for any premium, but the bank paid all premiums 
on the policy, without charging Hudgins for the same. On the 
trial of an equitable petition brought by Loh, as administrator of 
Hudgins, against the bank and other creditors of Hudgins, to 
marshal the assets of his estate, etc., the above-stated facts ap- 
peared; and the cashier testified: ‘What induced me to take out 
this * * * policy was the fact that the bank was practically 
carrying Mr. Hudgins’s business, and had been for two or three 
years, probably longer, and his business had been getting worse, 
and I wanted all the protection that I could get in the carrying 
of his business, and I took this as additional protection.”” Upon 
being asked: “To what extent were you influenced in the tak- 
ing out of the policy as an investment?” he replied: “I regarded 
it as good investment. He was quite an old man, and in the or- 
dinary course of life he would probably not live very long, and I 
thought even as an investment it would do to take.” The bank 
had collected the amount of the policy from the insurance com- 
pany, and its contention was that after crediting a sufficiency of 
the net proceeds of the policy to pay the indebtedness due it 
by Hudgins’s estate, the balance of such proceeds was its prop- 
erty. This contention was not upheld by the trial court, which 
decreed that the proceeds of the policy, after first reimbursing the 
bank for the premiums paid by it, with interest thereon, was 
the property of the estate of Hudgins, and not the property of 
the bank, but that the bank had the’ right to apply a sufficiency 
of such balance to pay the indebtedness due it by Hudgins. In 
other words, the effect of the decree was that the bank held the 
policy as collateral security for what Hudgins owed it, and not 
as its own property. Upon a review of that decree, this court 
held that the evidence in the case warranted a finding that the 
policy was not a wagering policy, but that it was in good faith 
taken out by the assured himself and by him assigned to his cred- 
itor, the bank, as a collateral security merely, and, therefore, the 
judgment rendered was not contrary to law. So it will be seen 
that the ruling in that case was that where a debtor in good 
faith takes out insurance upon his own life he may assign it to 
his creditor as collateral security for the debt, which may include 
the cost of taking out and keeping up the insurance. This was 
as far as it was necessary to go in order to determine the case 
which was before the court; and this in no way conflicts with 
the ruling which we make in the present case. In that case it 
was not necessary to decide whether one who, in good faith, takes 
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out a policy of insurance upon his own life can afterward assign 
such policy of insurance to one having no insurable interest in 
such life; nor was such point decided, though there are expres- 
sions, in the opinion delivered by Presiding Justice Lumpkin, to 
the effect that such an assignment would be void, and in some 
of the cases cited by him from other jurisdictions it was so held. 

Another case cited by counsel for defendant in error is Quil- 
lian vs. Johnson, 122 Ga., 49. There it appears that Thomas, on 
April 15, 1902, procured an insurance policy on his own life, pay- 
able at his death to his legal representatives or assignees. On 
February I1, 1903, he assigned it to Quillian, who had no insur- 
able interest in the life of Thomas; the assignment reciting that 
it was for value received, subject to any indebtedness due on the 
policy to the insurance company. The insurance company, on 
April 27th following, recognized the assignment by an indorse- 
ment thereon. The policy and assignment were delivered to 
Johnson, the local agent of the company and a creditor of 
Thomas. Contemporaneously with the assignment, Quillian ex- 
ecuted a written instrument in which it was stated that as there 
was a quarterly premium of $151.52 due on the policy January 
15, 1903, with thirty days’ grace allowed for its payment, and as 
Thomas had requested Quillian to pay the same for him, in case 
Thomas did not pay it by February 15, 1903, that Thomas “for 
valuable considerations has assigned said policy to Quillian”. 
This instrument further stipulated that Quillian should pay the 
premium on or before February 15, 1903; that Johnson should 
hold the assignment for ninety days, and Thomas have the privi- 
lege of repaying the premium to Quillian within that period, and 
in case he did so the assignment should be returned to him, but 
upon his failure so to do, then the policy should go to Quillian 
“to do as he deems best with it”; that should Thomas die within 
the ninety days, Quillian should pay to the named minor children 
of Thomas specified amounts out of the proceeds of the policy 
and pay Johnson the amount due him by Thomas on certain 
promissory notes. There was no consideration for the assign- 
ment other than Quillian’s promise to pay the past due quarterly 
premium, which he afterward fulfilled, and his agreement to pay 
out of the proceeds of the policy specified amounts to Thomas’s 
children, and to pay therefrom the notes of Thomas held by 
Johnson. Thomas died within the ninety days, and Quillian paid 
Johnson the amount of the notes. This court held: “TIrre- 
spective of whether the holder of a policy of insurance on his 
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own life may legally sell and assign the policy to one having no 
insurable interest in his life, the policyholder is certainly not at 
liberty to make the policy the subject-matter of a purely wager- 
ing and speculative contract between himself and a person hay- 
ing no interest therein ;” and that whether the written agreement 
executed by Quillian be construed by itself or in connection with 
the oral evidence submitted at the trial, which left the intention 
of the parties free from all doubt, such agreement between 
Thomas and Quillian was a wagering and speculative contract 
pure and simple, and for that reason could not be enforced at 
the instance of Quillian. In construing the agreement, Mr. Jus- 
tice Evans, in delivering the opinion of the court, said: “Ii 
Thomas did not die within the ninety-day period, he could, but 
was not bound to, redeem or repurchase the policy by paying 
Quillian the amount advanced to pay the quarterly premium; if 
Thomas elected to redeem on these terms and actually did so, 
Quillian would make nothing, but would lose interest on the 
money advanced by him; if Thomas lived, but declined to re- 
deem, Quillian would lose the amount advanced and interest 
thereon, while Thomas would forfeit all interest in the policy, if 
the premiums thereafter falling due were not paid. The ‘stake’ 
which Thomas put up was the policy; that ‘stake’ put up by 
Quillian was $151.52 in cash.” In the opinion it is expressly stated 
that the decision was rendered without reference to the doctrine 
on which were based the cases of Union Fraternal League vs. 
Walton, 109 Ga., 1; and Ancient Order United Workmen vs. 
Brown, 112 Ga., 554. “The stronger reasons, the decided trend 
of the decisions of the courts and the great weight of authority, 
concur to establish the rule that an insurable interest in an as- 
signee of a policy of life insurance is not essential to the validity 
of the assignment if the party to whom it was originally issued 
had such an interest, and the assignment is not made as a cover 
for the issue of a wager policy :” Gordon vs. Ware Nat. Bank, 
65 C. C. A., 580. 

The courts of Alabama, Kansas, Kentucky, Missouri, North 
Carolina, Pennsylvania, Texas, and Virginia have not adopted 
this rule, but have followed the decision rendered in the earlier 
cases of Franklin Life Ins. Co. vs. Hazzard (41 Ind., 116), where- 
in it was declared that such an assignment was as obnoxious to 


the rule against wager policies as the issue of a policy to one 
without insurable interest, and was therefore void. See Gordon 
vs. Ware National Bank, supra, where the decisions of the courts 
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of the above named states are collated. In that case Sanborn, 
C. J., said: “The rule adopted by these states greatly detracts 
from the value of life insurance policies, and restricts their com- 
mercial value; for, if their possible purchasers are limited to 
those who have insurable interests in the lives they insure, it is 
obvious that buyers will be few and their commercial value and 
the traffic in them must be much less than if all men may become 
their lawful purchasers. In view of this fact the Supreme Court 
of the United States and the courts of the great commercial com- 
munities of the country—of New York, Ohio, Massachusetts, II- 
linois, Michigan, New Jersey, California, Minnesota, Connecti- 
cut, Louisiana, Rhode Island, Wisconsin, Nebraska, Tennessee, 
South Carolina, Mississippi, and Maryland—have repudiated the 
old declaration of the Supreme Court of Indiana, and have 
adopted the more modern and rational rule that ‘any person has 
a right to procure an insurance on his own life, and to assign it 
to another, provided it be not done by way of cover for a wager 
policy’.” In support of this more modern rule, the following 
cases are cited: Aitna Life Ins. Co. vs. France, 94 U. S., 561; 
New York Mutual Life Ins. Co. vs. Armstrong, 117 U. S., 591; 
Chamberlain vs. Butler, 61 Neb., 730, 738; Crosswell vs. Con- 
necticut Indemnity Ass’n, 51 S. C., 103; Bursinger vs. Bank of 
Watertown, 67 Wis., 75; St. John vs. Ins. Co., 13 N. Y., 31; 
Valton vs. Ins. Co., 20 N. Y., 32; Olmsted vs. Keyes, 85 N. Y.., 
593; Steinback vs. Diepenbrock, 37 N. Y. Supp., 279, 1 App. 
Div., 417; Eckel vs. Renner, 41 Ohio St., 232, 233; Mutual Life 
Ins. Co. vs. Allen, 138 Mass., 24; Brown vs. Greenfield Life 
Ass’n, 172 Mass., 498; Martin vs. Stubbings, 126 IIl., 387; Pru- 
dential Ins. Co. vs. Liersch, 122 Mich., 436; Trenton, etc., Ins. 
Co. vs. Johnson, 24 N. J. Law, 576, 585; Vivar vs. Knights of 
Pythias, 52 N. J. Law, 455; Curtiss vs. Aitna Life Ins. Co., 90 
Cal., 245; Widaman vs. Hubbard (C. C.), 88 Fed., 806; Hogue 
vs. Minnesota Packing & Provision Co., 59 Minn., 39; Brown vs. 
Equitable Life Assur. Soc., 75 Minn., 412; Fitzgerald vs. Hart- 
ford, ete., Ins. Co., 56 Conn., 116; Succession of Hearing, 26 La. 
Ann., 326, 327; Clark vs. Allen, 11 R. I., 439, 443; Strike vs. 
Wisconsin, etc., Ins. Co., 95 Wis., 583; Clement vs. N. Y. Life 
Ins. Co., 101 Tenn., 22; Murphy vs. Red, 64 Miss., 614; Rittler 
vs. Smith (Md.), 16 Atl., 890, 892, 893; Souder vs. Society (Md.), 
20 Atl., 137, 138. For a full discussion of the cases on the sub- 
ject, see 1 Cooley’s Briefs on Law of Ins., 262 et seq. 

The doctrine announced in Franklin Life Ins. Co. vs. Hazzard, 
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supra, was subsequently repudiated even in Indiana, in the case 
of Milner vs. Bowman (119 Ind., 448), wherein it was held: 
‘When the person himself in good faith makes the contract, pro- 
cures the insurance on his own life, and pays the premiums, it 
is immaterial whether the beneficiary designated by him, or the 
assignee of the policy, has any insurable interest in the life of the 
insured or not.” In Clark vs. Allen (11 R. I., 439) Durfee, C. J., 
said: “A life policy is a chose in action, a species of property, 
which the holder may have perfectly good and innocent reasons 
for wishing to dispose of. He should be allowed to do so unless 
the law clearly forbids it. It is said that such an assignment, if 
permitted, may be used to circumvent the law. That is true, if 
insurance without interest is unlawful; but it does not follow 
that such an assignment is not’to be permitted at all, because if 
permitted it may be abused. Let the abuse, not the bona fide 
use, be condemned and defeated. See Shilling, Adm’r, vs. Acci- 
dental Death Ins. Co., 2 H. & N., 42. * * * Again, the as- 
signment is said to be a gambling transaction, a mere bet or 
wager upon the chances of human life. But the wager was made 
when the policy was effected, and has the sanction of the law. 
The assignment simply transfers the policy, as any other legal 
chose in action may be transferred, from the holder to a bona 
fide purchaser. It is true, there is an element of chance and un- 
certainty in the transaction, but so there is when a man takes 
a transfer of an annuity, or buys a life estate, or an estate in re- 
mainder after a life estate. There is in all these cases a specu- 
lation upon the chances of human life. But the transaction has 
never been held to be void on that account. But finally it is 
urged that the purchaser or assignee subjects himself to the temp- 
tation to shorten the life insured, and that this the policy of the 
law does not countenance. The law permits the purchase of an 
estate in remainder after a life estate, which exposes the pur- 
chaser to a similar temptation.” 

Of course, one cannot do indirectly what the law prohibits him 
from doing directly, and as it is unlawful for a person to effect 
insurance upon the life of another in the continuance of whose 
life he has no interest, an invasion of this rule by the issue of a 
policy to one who has an insurable interest, and its immediate 
assignment, pursuant to a preconceived intent, to one without 
such interest, who undertakes to pay the premiums for his chance 
of profit upon his investment, is ineffective, and such assign- 
ment is void: Mutual Life Ins. Co. vs. Allen, 138 Mass., 24; 
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Mutual Life Ins. Co. vs. Armstrong, 117 U. S., 591; 1 Cooley, 
Briefs on Insurance, 273, 274. But there are no allegations in 
the petition in the case under consideration going to show an 
intention on the part of Allen and Mrs. Rylander to circumvent 
the law against wagering policies; it not appearing from the 
petition that Allen, at the time he effected this insurance upon 
his life, intended to assign the policy to Mrs. Rylander, or that 
she even knew of his intention to take out the policy. Nor does 
it appear from the petition that Mrs. Rylander did not pay Allen 
a valuable consideration for the assignment. The mere fact that 
Allen, at the time he took out the policy and at the time of the 
assignment, was of very advanced age is not sufficient to in- 
validate the assignment. It is true that the amendment to the 
petition alleged that at or about the time of the assignment or 
soon thereafter, there existed insurance upon Allen’s life to the 
amount of twelve or fifteen thousand dollars, and that he was 
not financially able to carry insurance to so large an amount, and 
that the other policies were assigned to some other assignee, 
and that these facts were known to Mrs. Rylander. But if the 
object in making these allegations was to show that Mrs. Ry- 
lander, at the time of the assignment of this policy to her, knew 
that Allen had taken out policies of insurance upon his life for 
the mere purpose of assigning them to persons having no insur- 
able interest in his life, it was not accomplished by the allegations 
actually made. A mere cursory examination of the allegations 
of the amendment to the petition will show this. Even if the 
amendment to the petition could be construed as positively al- 
leging that at the time of the assignment of this policy to Mrs. 
Rylander, there was in existence upon the life of Allen insurance 
to the amount of twelve or fifteen thousand dollars, which he 
was not financially able to carry, and that Mrs. Rvlander knew 
this, it would not materially strengthen the case made by the 
original petition. At the time of this assignment there might 
have been in existence insurance to such an amount upon Allen’s 
life, all of which, except this policy of $5,000, he had taken out 
long years before, when he was a younger man; for it is not al- 
leged when he procured the insurance other than that which he 
assigned to Mrs. Rylander. So Mrs. Rylander might have known 
of the existence of this other insurance, and have also had rea- 
son to believe that Allen was not financially able to keep in 
force all the insurance which he had obtained upon his life, and 
yet might, in perfect good faith, have purchased the policy in 
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question, believing that Allen wanted to dispose of it because he 
then realized that he had made a mistake in attempting to carry 
this policy of $5,000 in addition to the seven or ten thousand dol- 
lars of insurance which he previously had. Of course, if the 
insurance other than that covered by the policy in question was 
procured by Allen after the assignment of this policy to Mrs, 
Rylander, she could not have known of its existence at the time 
of the assignment. She could not then have known of the exist- 
ence of a fact which subsequently transpired. Again, this 
amendment to the petition did not even allege that the insurance 
other than that involved in the present case was assigned to some 
one who had no insurable interest in Allen’s life. So the allega- 
tions in reference to this other insurance fail to even indicate 
that Allen himself had sought, in any instance, to circumvent the 
law in reference to wager policies. 

Our conclusion is that the petition did not set forth a cause 
of action against Mrs. Rylander, and the court, therefore, erred 
in overruling the general demurrer. 

Judgment reversed. All the Justices concur. 


SUPREME COURT OF MICHIGAN. 


SWING 
v8. 


CAMERON kt AL.* 


The statutes of Michigan prohibit foreign companies from doing business 
in the state without permission, and provide that where an act is done 
by a foreign corporation which is forbidden it shall not be author- 
ized to maintain an action founded upon such act. 

Held, That the issue of a policy on property within the state to a resident 
of that state by such foreign corporation upon an application for- 
warded to it by mail from a third state was such violation of the 
statutes that the receiver of the corporation cannot maintain an 
action to recover an assessment founded on the policy. 

Held, That under a general denial in such action the defense is available 
that the corporation had no authority to do business within the state. 


Case Made from Circuit Court, Antrim County. Action by 
James B. Swing, as trustee, against Archibald Cameron and 





%* Decision rendered, July 23, 1906. 
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others. From a judgment for defendants, plaintiff appeals on 
case made. 


Leavirr & GUILE and PATTERSON A. REECE, for Appellant. 
Fircn R. Wiiwiams, for Appellees. 


HOOKER, J. 

The questions in this case are-two: (1) May an action brought 
by a receiver or trustee of a foreign mutual insurance company, 
which has never obtained authority to do business in Michigan, 
upon a policy issued to a resident of this state by said company 
in Cincinnati, upon an application sent by mail from Chicago, 
upon a sawmill situate in this state, to recover an assessment, as 
provided in its policy, to pay losses, be defeated upon the ground 
that the plaintiff has no right to prosecute in the courts of this 
state? (2) Can such defense be made under a plea of the gen- 
eral issue and without special notice ? 

It is contended that this contract of insurance was valid under 
the case of Allgeyer vs. Louisiana (165 U. S., 585), being made 
in Ohio, and, being valid there, is valid everywhere. That case 
Was a prosecution for a penalty against a resident of Louisiana 
who made a contract for insurance in New York upon property 
temporarily in Louisiana. The act supposed to be a violation of 
the law was the mailing to the insurance company of a notice of 
the shipment of certain cotton, in accordance with the terms of 
the policy. The court held that sending this notice through the 
mail, notifying the company of the property to be covered by 
the policy already delivered, did not constitute a contract made 
or entered into in Louisiana, and that it was but the performance 
of an act rendered necessary by the provisions of the contract 
already made between the parties outside of the state, which con- 
tract was to be performed outside of the state and in New York, 
where the premiums were to be paid and losses, if any, adjusted. 
The act (Act No. 66, p. 77, of 1894) alleged to be violated was as 
follows :-—— 


An act to prevent persons, corporations or firms from deal- 


ing with marine insurance companies that have not complied 
with law. 


The act reads as follows :— 


Be it enacted by the General Assembly of the state of Loui- 
siana, that any person, firm or corporation who shall fill up, 
sign or issue in this state any certificate of insurance under an 
open marine policy, or who in any manner whatsoever does 
VoL. XXXV.—47. 
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any act in this state to effect, for himself or for another, insur- 

ance on property, then in this state, in any marine insurance 

company which has not complied in all respects with the laws 
of this state, shail be subject to a fine of one thousand dollars. 

The court held that the sending of such notice was not within 
the terms of the statute. Whatever may be thought of the ques- 
tion whether the sending of the notice was not an act effecting 
insurance upon the one hundred bales of cotton, which might not 
otherwise have been covered by the existing policy, the deter- 
mination that the contract was valid is not conclusive of the ques- 
tion before us. 

If it be conceded that the policy before us was valid between 
the parties, the question still remains, must the courts of this 
state enforce it at the suit of the insurance company, which has 
defied its authority by insuring property within this state without 
having complied with the conditions which our statute imposes? 
The Legislature has attempted to restrict the issue of insurance 
policies upon property in this state to companies that have, after 
compliance with conditions imposed, obtained a certificate of au- 
thority from the state Insurance Commissioner, and this applies 
to domestic as well as foreign companies. See Seamans vs. Tem- 
ple, 105 Mich., 404; Swing, Trustee, vs. Weston Lumber Co. 
(Mich.), 103 N. W., 816; Comp. Laws §§ 5157, 5162; Ins. Co. 
vs. Raymond, 70 Mich., 501. If it be said that this statute ap- 
plies to cases where the contract is made within the state, we re- 
ply that the evident intent, as shown by the entire scheme of our 
insurance laws, was to protect the owners of property in this 
state from questionable insurance, and whether the law is etf- 
fective in making contracts made elsewhere invalid or not, and 
whether or not it can collect a penalty in such case, there can be 
no doubt of its right to withhold a certificate from offending 
companies until the penalties are paid under section 5162. Sce 
cases cited in Ins. Co. vs. Raymond, 70 Mich., 501. In dealing 
with property within its jurisdiction, it has seen fit to provide re- 
strictions upon insurance, and when insurance companies disre- 
gard and disobey such laws, relying upon their rights to do such 
business elsewhere, though in violation of and contrary to the 
expressed policy of the state, their right to enforce the same here 
may be denied by the state. Comp. Laws, § 10,467, provides :— 

(10,467). Sec. 2. But when, by the laws of this state, any 
act is forbidden to be done by any corporation, or by any asso- 
ciation of individuals, without express authority by law, and 
such act shall have been done by a foreign corporation, it shall 
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not be authorized to maintain any action founded upon such 
act, or upon any liability or obligation, express or implied, q 
arising out of, or made or entered into in consideration of sucii 

act. if 







We have passed upon this section in the case of Mut. Ben. 
Soc. vs. Lester (105 Mich., 716), and held it applicable to foreign 
companies. It would be difficult for the Legislature to state 
more plainly than is there stated that if a foreign insurance com- 





























pany sees fit to make contracts upon property in this state, with- 
out express authority of law, it must go elsewhere to enforce 


pew 


such contracts. . This doctrine is supported by cases elsewhere, 


re a. 


and the question was not passed on in the case of Allgeyer vs. 


eee 


Louisiana, supra, unless the contrary rule must necessarily fol- 
low from the determination of the validity of the contract in that 
case. Ina case decided in Wisconsin, practically simultaneously 
with the decision of our own case of Seamans vs. Temple, supra, i 
a similar decision was made. See Rose vs. Kimberly et al. (Wis.), i 
62 N. W., 520. , 

Recognizing the propriety of enforcing in Wisconsin a contract : 
made by a Wisconsin company insuring property in Missouri in Pe 
violation of a Missouri statute (Seamans vs. Knapp, S. & C. Co.,. s 
89 Wis., 177), the court said :— 

“But it is obvious that that decision does not reach or control 
this case. ‘The question here presented is whether the courts 
of this state will enforce a contract plainly and squarely opposed 
to the public policy and laws of the state. Doubtless the general 
rule of law is that a contract valid where made is valid everv- 
where, but this rule is not without exception. The provisions of 
our statutes which prescribe the conditions upon which alone 
foreign insurance companies may do business within this state 
are very stringent and sweeping: Sanborn & B. Ann. St., 
§$ 1915-1919. They provide, in substance, that no foreign fire 
insurance company shall, directly or indirectly, take risks or 
transact any business of insurance in this state, except upon com- 
pliance with certain specified requirements. It is unnecessary to 
state what these requirements are in detail, but it is sufficient to 
say that they include, among other things, the filing of verified 
statements showing investments of capital in certain specified 
securities, and to certain amounts, or, in lieu thereof, a deposit 
with the State Treasurer of a certain amount of United States 
bonds, also the payment of certain license fees, and the filing of 
various documents intended for the benefit and protection of 
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policyholders within the state, and only upon compliance with all! 
these requirements is the Commissioner of Insurance author- 
ized to issue the license which authorizes the doing of business 
within this state. The object of this statute is so plain that it can- 
not be mistaken. It is to protect our citizens against irresponsi- 
ble and worthless foreign companies of the very kind which we 
have now before us. The evil to be corrected is, not the writing 
of a policy by an unlicensed company within this state alone, but 
the writing of such a policy at all. Bearing in mind the object of 
the statute and the evil to be corrected, it is very plain that the 
object will be largely defeated, and the evil will flourish as before, 
if it be held that companies without license can establish their 
agencies just outside of the state line and conduct their business 
by mail. Now, it will be observed that the Legislature was not 
content with providing that no unlicensed company should make 
a contract of insurance within this state, but provided that no 
such company should, directly or indirectly, take risks or trans- 
act any business of insurance in this state. The writing of a 
policy of insurance upon property situated within this state would 
seem pretty clearly to be, in some degree at least, the transaction 
of insurance business in this state, whether the policy be written 
just within or just without the state line. It was said in Stan- 
hilber vs. Mutual Mill Ins. Co. (76 Wis., 285), on page 291: ‘A 
contract insuring property in this state necessarily involves the 
doing of business in this state, and hence is subject to the laws 
of this state. We regard the remark as entirely correct, and 
fully as applicable to the present case as to the Stanhilber Case. 
It is not meant by this that the legislation in question has ex- 
traterritorial effect, or that it will invalidate a contract made in 
Illinois, but simply that, when that contract is a contract insur- 
ing property within this state, it is against the policy of our law, 
and will not be enforced by the courts of Wisconsin unless the 
conditions prescribed by our law have been complied with. In no 
other way can the manifest purpose and intent of the statute be 
reached. Any different construction would render the law of 
little effect. These views necessitate reversal of the judgment.” 

Again in Seamans vs. Zimmerman (gt Iowa, 366), after citing 


and commenting upon cases where contracts valid, because madc 


out of the state, were enforced, the court said: “In none of the 
cases cited, so far as we have observed, were the statutes con- 
strued the same, in legal effect, as that of this state, and in sev- 
eral of the cases stress was laid upon provisions which are want- 
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ing in that statute. The prohibition of section 1144, is directed, 
not merely to the agents as such, but to the companies them- 
selves. They are forbidden to take any risks in this state, either 
directly or indirectly. The General Assembly intended the pro- 
hibition to reach as far as its jurisdiction extends. The power 
of the Legislature of a state to make contracts like those under 
consideration void is not questioned. It was recognized in Ins. 
Co. vs. Kinyon (37 N. J. Law, 33) comity does not require the 
enforcement of a contract valid where made but in violation of 
the law of the state where it is sought to be enforced. The pro- 
vision of the statute under consideration was designed to pro- 
tect the property owners of this state from irresponsible insur- 
ance companies, and the contracts in question belong to the 
class which the General Assembly intended to prohibit. To hoid 
that the company may recover the assessments would be to give 
it all the benefits which it ever expected to derive from the con- 
tracts, and would be an evident violation of the spirit and intention 
of the statute. The contracts are contrary to the policy of this 
state as expressed in the statute, and the courts of this state will 
not aid the company to enforce them. Our conclusion finds sup- 
port in the following authorities: Assur. Co. vs. Rosenthal, 55 
lll. 86; Ins. Co. vs. Stoy, 41 Mich., 401; Ins. Co. vs. Harvey, fi 
Wis., 394. The certificate of the trial judge does not show where 


the policies make the assessments in question payable; but we 
s 


have, for the purposes of this appeal, assumed that the policie 
are Wisconsin contracts designed to be performed there.” 

A similar holding will be found in Swing vs. Munson, 191 Pa., 
583. In that case this plaintiff was trying to collect assessments in 
Pennsylvania. Upon the assumption that the contract was made 
in Ohio the court said: “It is argued that the contract was made 
in the state of Ohio. It being valid there, under the Constitution 
of the United States, it is enforceable in Pennsylvania. The evi- 
dence does not show that the contract was made in Ohio. To 
our minds, it shows quite the contrary. The attempt by a pre- 
tense to shift the place of the contract to Ohio, to evade the pro- 
hibitions of our statutes, is so manifest that it would, perhaps, 
have warranted a peremptory instruction to the jury to find for 
defendant on the evidence. But that we may meet a more im- 
portant question, because it affects the interests of all foreign 
surance companies that seek to do business in this state, we 
prefer to assume that the contract was made in Ohio, and is law- 
tul there. It was a contract, however, in direct violation of the 
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laws of this state. It was the indemnification of a citizen of 
Pennsylvania against loss by fire on property wholly within 
Pennsylvania. Without regard to where the contract was made, 
the subject of it was property within this state. It is the attempt 
of a foreign insurance company to do business in this state ia 
violation oi the laws of this state. * * * All these acts were 
violated by this appellant corporation. It made no pretense of 
observing the provisions of any of them. Assume that the con- 
tract, because made in Ohio, could have been enforced in the 
courts of that state, it does not follow that the courts of this 
state will lend their aid to the enforcement of a contract in viola- 
tion of its own policy as declared in its laws. If these laws con- 
travene the Constitution of the United States, or that of Penn- 
sylvania, our courts would enforce the contract, because it would 
then be lawful here, as in Ohio. But if our statute be constitu- 
tional, then the contract is directly opposed to our declared law. 
* Our Legislature had the constitutional power to enact 

these statutes. Under them this contract is unlawful in this state. 
Shall our courts by enforcing it declare it lawful? This would be 
subversive of the very policy our state had adopted. It would, 
as to results, repeal all the statutes regulating contract with for- 
eign insurance companies.” 

We think the question has been passed upon and is foreclosed 
in this state, and see no reason for asserting a contrary doctrine. 

Is the absence of notice of this defense prohibitive? In the 
case of Heffron vs. Daly (133 Mich., 613) we held that it is the 
duty of the court to take notice of an illegability in a contract, 
although not pleaded: Richardson vs. Buhl, 77-Mich., 632; Os- 
canyan vs. Arms Co., 103 U. S., 261. Although it be conceded 
that the contract was valid, because made in Ohio, it is so far in 
contravention of our law as to justify the application of that rule. 

The judgment should be affirmed. 

Carpenter, C. J., and McAlvay, Montgomery and Moore, JJ., 
concurred. 


OSTRANDER, J. (dissenting). 

It is contended for appellant that this case and Swing, Trus- 
tee, vs. Lumber Co. (Mich., 103 N. W., 816), (see, also, Swing 
vs. Munson, 191 Pa., 582) are to be distinguished by the fact 
that in this case the evidence fails to show any act of the insur- 
ance company within the state of Michigan. The further con- 
tention is made that no notice was given by defendants of an 
intention to prove or to rely upon the fact that the insurance com- 
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pany was not authorized to do business in Michigan. The case 
made by plaintiff was, in substance, the same as the one made in 
Swing vs. Lumber Co., supra, so far as the nature of the claim 
and the character and authority of plaintiff are concerned. It 
appeared, however, and the court found, that the policies of in- 
surance were issued in Ohio upon applications made by citizens 
of Illinois, who paid the premiums and received the policies. It 
does not appear that any act in effecting the insurance was done 
within this state. The policies were made payable to Cameron 
Bros., who are residents of Michigan, and the property insured 
was situated in Michigan. Defendants proved, over objection, 
that the insurance company never complied with the laws of 
Michigan, and had no authority to do business therein, and of- 
fered no testimony in denial of that presented by plaintiff. The 
trial court found as matter of law that plaintiff could not main- 
tain his action, and that it was the duty of the court sua sponte to 
notice the fact that the policies were issued by a company not 
authorized to do business in this state. As to the last point, ap- 
pellants rely upon Warner vs. Delbridge & Cameron Co., (110 
Mich., 590), where it is held that the suggestion that it was not 
proved that a foreign insurance company had authority to do 
business in this state, made for the first time in this court, came 
too late. In the case at bar the defendants made the proof, the 
court received it, and the question is whether we shall reverse the 
judgment because defendants gave no notice of the intention to 
introduce the proof. Plaintiff was not surprised by the evidence. 
The fact is not a disputable one. Upon a new trial, if one was 
ordered, an amendment of the notice, if required, would be per- 
mitted as of course, so that there is involved the question of costs 
of this appeal only. But I am of opinion that the court was right 
in admitting the evidence and in giving it effect, if satisfied that 
upon the facts which were found the courts of this state were 
closed to the plaintiff. The statutory prohibition is intended, 
primarily, to make effectual a state policy, and not to afford to 
individuals a method of defending suits. Much that is said in 
the opinions in Richardson vs. Buhl (77 Mich., 632), and in Heff- 
ron vs. Daly (133 Mich., 615) upon the subject, is in point here. 

\s to the meritorious question: By section 5136, Comp. Laws 
1897, it is provided that 


No insurance company, or officer, or agent, or agents of any 
surance company, unincorporated or incorporated in aiy 
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other state, shall transact any business of insurance in this 
state, unless, 


Etc. By sections 10,466, 10,467, Comp. Laws 1897, it is pro- 
vided that a foreign corporation may prosecute in the courts of 
this state in the same manner as corporations created under the 
laws of this state, but that when by the laws of this state an act 
is forbidden to be done by any corporation without express au- 
thority of law, and such act shall have been done by a foreign 
corporation, it shall not be authorized to maintain any action 
founded upon such act, or upon any liability or obligation, ex- 
press or implied, arising out of or entered into in consideration 
of such act. It is contended for the appellant that the facts con- 
clusively show that the insurance company did not transact “any 
business of insurance in this state” within the proper meaning of 
section 5136; that, the original contract being valid and binding 
and entered into without this state, the courts of this state can- 
not lawfully be closed to the enforcement of a liability arising 
out of it; that a construction of our statutes which will have the 
effect of bringing the acts done, in effecting this insurance, 
within the prohibition of the statute, is forbidden by the Federal 
Constitution, and if such a construction is required by the terms 
of the statute, it results in a denial of rights guarantied by sec- 
tion 1 of the Fourteenth Amendment of the Constitution of the 
United States. It has been settled by repeated adjudications oi 
the Supreme Court of the United States that foreign corpora- 
tions do business in a state as a matter of grace and not of right, 
and the state may prescribe such rules as it may see fit to regulate 
the privilege granted and to protect its citizens. It seems to be 
equally well settled that a corporation of any state, lawfully or- 
ganized, may contract within that state with any person, firm or 
corporation, agreeably with the statute requirements of its 
domicile, in carrying on the business it is organized to do; that, 
the contracts being personal, the residence of the persons with 
whom it makes them is not important or controlling as to the 
lawfulness of the bargain or its enforcement by either party. 

The case of Allgeyer vs. Louisiana (165 U. S., 578) is decisive 
of the question. An act of the Legislature of Louisiana was en- 
titled “An act to prevent persons, corporations or firms from 
dealing with marine insurance companies that have not complied 
with law”, and provided that 


Any person, firm or corporation who shall fill up, sign or issue 
in this state any certificate of insurance under an open marine 
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policy, or who in any manner whatever does any act in this. 
state to effect, for himself or for another, insurance on prop- 
erty, then in this state, in any marine insurance company 
which has not complied in all respects with the laws of this 
state, shall be subject to a fine of one thousand dollars, for 
each offense, which shall be sued for in any competent court 
by the Attorney-General for the use and benefit of the charity 
hospitals in New Orleans and Shreveport. 


The state sought to recover against the defendants for three 
violations of the act. Defendants were exporters of cotton from 
the port of New Orleans to ports in Great Britain, selling cotton 
in New Orleans to purchasers in said ports. They had made 
with the. Atlantic Mutual Insurance Company of New York a 
contract for an open policy of marine insurance. It was the 
custom of business to draw a bill of exchange against the pur- 
chaser of cotton, attaching to it the bill of lading and an order on 
the Atlantic Mutual Insurance Company for a new and separate 
policy of insurance, under the said open policy, which covered 
cotton in bales purchased and shipped by them, shipments being 
reported to the company by mail or telegraph. The bill of ex- 
change, with the bill of lading and order for insurance attached, 
was presented to the insurance company, which issued and de- 
livered to the holder of the bill of lading and the bill of exchange, 
if it had been negotiated, or to the agent of defendant 
if not negotiated, a new and separate policy of insurance 
in accordance with the contract under the open policy. The At- 
lantic Mutual Insurance Company was a corporation created by 
the laws of New York, domiciled and carrying on business in that 
state. It had no agent in the state of Louisiana, and had not 
complied with the conditions imposed by the laws of that state 
for doing business therein. ‘The Supreme Court of the state of 
Louisiana gave judgment in favor of the plaintiff as for one vio- 
lation of the statute, to review which judgment an appeal was 
taken to the Supreme Court of the United States. The Consti- 
tution of Louisiana provided, also, that 

No foreign corporation shall do any business in this state with- 


out having one or more known places of business, and an au- 
thorized agent or agents in the state, upon whom process may 


be served. 

it was held that the statute in question was, as applied, a vio- 
lation of the Federal Constitution and afforded no justification 
for the judgment awarded against the plaintiffs in error. The 
case distinguishes Hooper vs. California (155 U. S., 648), in 
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which the conviction of an insurance agent in the state courts 
was affirmed, from the opinion in which case the following ex- 
cerpt, indicative of the ground of the decision, is taken: “It is 
said that the right of a citizen to contract for insurance for him- 
self is guarantied by the Fourteenth Amendment, and that, 
therefore, he cannot be deprived by the state of the capacity to 
so contract through an agent. The Fourteenth Amendment, 
however, does not guaranty the citizen the right to make within 
his state, either directly or indirectly, a contract the making 
whereof is constitutionally forbidden by the state. The proposi- 
tion that, because a citizen might m2ke such a contract for him- 
self beyond the confines of his state, therefore he might author- 
ize an agent to violate in his behalf the laws of his state within 
her own limits, involves a clear non sequitur and ignores the vital 
distinction between acts done within and acts done beyond a 
state’s jurisdiction.” The Supreme Court of Louisiana held that 
the act of writing within that state the letter of notification to 
the insurance company in New York was an act done to effect 
insurance on property then in the state and was therefore pro- 
hibited by the statute. It is said in the opinion of the Supreme 
Court of the United States: “It was a valid contract made out- 
side of the state, to be performed outside of the state, although 
the subject was property temporarily within the state. As the 
contract was valid in the place where made and where it was 
to be performed, the party to the contract upon whom is devolved 
the right or duty to send the notification in order that the insur- 
ance provided for by the contract may attach to the property 
specified in the shipment mentioned in the notice, must have 
the liberty to do that act and to give that notification within tne 
limits of the state, any prohibition of the state statute to the 
contrary notwithstanding. The giving of the notice is a mere 
collateral matter. It is not the contract itself, but is an act per- 
formed pursuant to a valid contract which the state had no right 
or jurisdiction to prevent its citizens from making outside the 
limits of the state. ‘The Atlantic Mutual Insurance Company of 
New York has done no business of insurance within the state of 
Louisiana, and has not subjected itself to any provisions of the 
statute in question. It had the right to enter into a contract in 
New York with citizens of Louisiana for the purpose of insuring 
the property of its citizens, even if that property were in the 
state of Louisiana, and correlatively the citizens of Louisiana 
had the right without the state, of entering into contract with an 
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insurance company for the same purpose. Any act of the state 
Legislature which should prevent the entering into such a con- 
tract, or the mailing within the state of Louisiana of such a 
notification as is mentioned in this case, is an improper and ille- 
gal interference with the conduct of the citizen, although resid- 
ing in Louisiana, in his right to contract and to carry out the 
terms of a contract validly into outside and beyond the jurisdic- 
tion of the state.” See, also, Lamb vs. Bowser, 7 Biss. (U. §.), 
315; Marine Ins. Co. vs. St. Louis, ete., Ry. Co. (C. C.), 41 Fed., 
143; Commonwealth vs. Biddle, 139 Pa., 605. 

There is language used in the opinion in Seamans vs. Temple 
Co. (105 Mich., 400), which, if controlling here, will require us to 
hold that the issuing of the policy was an act forbidden to be 
done without express authority of our law. That case did not 
call for a determination of the question; it being expressly found 
that the insurance company had agents in the state and was in 
fact, through its agents, and without compliance with the statute, 
doing business in this state. So, in Benefit Society vs. Lester 
(105 Mich., 716) it was found, expressly, that defendant was an 
agent of the plaintiff, doing business for it in this state. In both 
of those cases the right of the plaintiff to maintain its action is 
expressly denied. But, if the acts of the insurance company in 
the case at bar can be held violative of the statute only by giving 
the statute a construction opposed to the Federal Constitution, 
it must be determined that there was no violation of the statute, 
and that the issuing of the policies was not prohibited by the 
statute and was not an act forbidden to be done without express 
authority of law. It follows that the provisions of section 10,467 
have no application. See Clay, etc., Ins. Co. vs. Lumber Co., 31 
Mich., 346, 354. 

[t remains to consider whether for any other reasons plaintiff 
should be denied the right to maintain his action. The general 
policy of the state in this regard is declared in section 10,466, 
already referred to. There is nothing vicious, immoral or crimi- 
nal in the nature of the contracts of insurance which were made. 
It cannot reasonably be said that evidences of state policy may 
be created by giving to a statute a construction which nullifies 
the Federal Constitution. The case, as presented, is one in which 
plaintiff is seeking to enforce, in the courts of this state, obliga- 
tions arising out of contracts which were valid, and the making 
of which was not prohibited by the laws of this state. I am ot 
opinion that no good objection has been made. 
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The case was tried by the court without a jury, and findings ot 
fact and of law were made. The court gave judgment for de- 
fendants, for the reason that in his opinion plaintiff was pro- 
hibited the use of the courts of the state. Appellant asks that the 
judgment be reversed, and one entered here in his favor. This 
may be done if the facts found will sustain such a judgment. It 
is stated in the finding of facts that there is no evidence upon 
certain material points, “excepting such inference as may be 
drawn from entries upon the books of the insurance company”. 
These entries are set out, but the inference is not drawn. The 
court does not, by inference or otherwise, find an ultimate fact 
essential to a recovery by the plaintiff. For this reason, we are 
obliged to order a new trial. 

Judgment should be reversed, and a new trial granted. No 
costs are awarded. 

Grant and Blair, JJ., concurred with Ostrander, J. 


SUPREME COURT OF GEORGIA. 


BANK OF COMMERCE 
vs. 


NEW YORK LIFE INS. CO.* 


A stipulation in an insurance policy that “a grace of one month, during 
which the policy remains in full force, will be allowed in payment of 
all premiums except the first, subject to an interest charge at the rate 
of 5 per cent per annum”, does not provide a grace of one month in 
the payment of a note given for a past-due premium. 

The acceptance of a part of a premium due in cash, and, for the balance, 
a promissory note which contains a stipulation that it is payable 
without grace, and that “all claims to further insurance, and all 
benefits whatever, which full payment in cash of said premium would 
have secured, shall become immediately void and be forfeited to the 
New York Life Insurance Company, if this note is not paid at ma- 
turity, except as otherwise provided in the policy itself”, will not 
operate to give the holder of the policy the benefit of an extension of 
the contract of insurance, provided by its terms, when the policy 
stipulates that such extension is to be effected by the payment of pre- 
miums where the note itself is not paid at maturity. 


The acceptance by a general agent of the amount due upon a premium 
note, after the maturity of the note, is not a waiver of the forfeiture of 
the policy, when it is clear that the money so accepted was being held 
pending the furnishing of a health certificate by the insured upon an 
invitation by the company to reinstate his policy. Nor would such 





* Decision rendered, May 19, 1906. Syllabus by the Court. 





1906. ] Bank of Commerce vs. New York Life Ins. Co. 749 


agent have authority to waive the forfeiture, where there was a pro- 
vision in the policy that a waiver would be effective only when made 
by certain officers of the company. 


An agreement by the insurance company to notify an assignee of a policy 
of the maturity of all premiums upon said policy as they become due 
is not an agreement to notify the assignee of the maturity of a note 
given by the assignor for a past-due premium prior to the assignment 
of his policy. 

Error from Superior Court, Sumter County. Action by the 
Bank of Commerce against the New York Life Insurance Com- 
pany. From judgments in favor of defendant, plaintiff brings 
error. 

Statement of facts by LUMPKIN, J. 

The Bank of Commerce brought suit against the New York 
Life Insurance Company and alleged: On August 28, 1900, the 
company issued a policy of insurance for $2,000 upon the life of 
John H. Kleckley. On November 21, 1go1, Kleckley trans- 
ferred and assigned the policy, for value, to the petitioner. It is 
provided in the contract of insurance that 

\. grace of one month, during which the policy remains in full 

force, will be allowed in payment of all premiums except the 

first, subject to an interest charge at the rate of 5 per cent per 
annum. 

Petitioner, on September 23, 1902, tendered to the agent of 
the company, in cash, the amount of the premium due August 


24, 1902. The tender was refused. On November 30, 1903, the 


insured died, and petitioner furnished proofs of death as pro- 
vided in the policy. The insurance company refused payment. 
The answer of the defendant presented the following material 
facts: The first premium was paid in cash. The second annual! 
premium was due August 24, 1901, and the insured, representing 
that he was unable to pay the full amount due upon that date or 
within thirty days allowed as grace, the defendant company ac- 
cepted $21 in cash, and for the balance of the premium took the 
note of the insured, due five months after date, which contained 
the stipulation that said note continued the policy in force until 
the date of its maturity, January 24, 1902, and that 

All claims to further insurance, and all benefits whatever, which 

iull payment in cash of said premiums would have secured, 

shall become immediately void and be forfeited to the New 

York Life Insurance Company if this note is not paid at matur- 

ity, except as otherwise provided in the policy itself. 

The note was not paid at maturity. Shortly afterward tender 
was made of the amount so due, and accepted by the company “in 
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suspense”; it having notified Kleckley that it would reinstate 
his policy on a heaith certificate being furnished by him. Kleck- 
ley never iurnished the health certificate, and the policy was for- 
feited. The court directed a verdict for the plaintiff for the full 
amount of the policy and interest. The defendant moved for a 
new trial, and after a hearing the court passed an order reciting: 
“The record discloses that there was no material conflict in the 
testimony, and that the case presented only a question of law for 
the court. * * * It is the opinion of the court that under the 
facts of this case the plaintiff is not entitled to recover, and there- 
fore a new trial is hereby granted.” To this judgment the plain- 
tiff excepted. 


W. P. Waxuace, for Plaintiff in Error. 
E. A. Hawkins, for Defendant in Error. 


LUMPKIN, J. (after stating the facts). 

The policy of insurance provides that one month’s grace shail 
be allowed for the payment of premiums after the date of their 
maturity. When the second annual premium became due, the 
insured, being unable to pay the full amount, paid $21 in cash 
and gave his note for the balance, due five months after date. 
The note provided, 

Without grace, five months after date, I promise to pay, 

Ete., and further provided that 

All benefits whatever which full payment in cash of said*pre- 

mium would have secured shall become immediately void, and 

be forfeited to the New York Life Insurance Company, if this 
note is not paid at maturity, except as otherwise provided in 
the policy itself. 

The note was not paid when due, but a tender of the amount 
was made within thirty days after the maturity of the note. It 
is the contention of the plaintiff that the stipulation for one 
month's grace in the payment of premiums, contained in the 
policy, applied to the payment of this note. We think this con- 
tention is clearly contrary to the intent of the policy of the note. 
The insured was not only given his one month’s grace, but reall) 
an extension of five months for a portion of his premium, and 
there was no stipulation that he should be entitled to any further 
extension of time. The note specifically provided that it shall be 
paid on the date of maturity, without grace, and the clause, “ex- 
cept as otherwise provided in the policy itself”, does not relieve 
it of this condition. The policy and the note should be construed 
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together, and it would be a violent construction which would 
hold that when the company, in lieu of the one month’s grace, 
accepted the note without other consideration and extended the 
grace to five months, it further bound itself to an additional 
month’s grace, in plain contradiction to the very terms of the 
note itself. 

The policy of insurance also contained the following stiputa- 


won 

This policy is automatically non-forfeitable from the date of 
issue; as follows: First. If any premium is not duly paid, and 
if there is no indebtedness to the company, this policy will be 
indorsed for the amount of paid-up insurance specified in the 
table on the second page hereof, on written request therefor 
within six months from the date to which premiums were duly 
paid. If no such request is made, the insurance will automati- 
cally continue from said date for $2,000 for the term specified 
in said table and no longer. 

That portion of the table referred to in the above applicable 
to the facts of this case is as follows :— 

Table of Cash Loans and of Paid-Up or Continued Insur- 
ance. (The cash loans and paid-up insurance stated below 
apply to a policy of $1,000; but this policy is for $2,000, and 
the cash loan or paid-up insurance available in any year wil 
be two times the amount stated in the table below for that 
year.) After expiration of two years: Cash loans, $44; paid- 
up insurance, $48; $2,000 insurance continued for one year 
and six months. 

The policy has no cash loan or paid-up insurance value until 
after the expiration of two years. After the expiration of one 
year it has a continued insurance period of two months. ‘The 
premium due August 24, 1901, if paid, would have caused the 
policy to continue in force two years, and by the non-forfeitable 
clause above set out, the policy would have had a further life oi 
one year and six months without payment by the insured of any 
further premiums, thus making the policy of full force until Feb- 
ruary 24,1904. As the insured died before this date the company 
would then have been liable upon the policy. It is one conten- 
tion of the plaintiff that the acceptance by the defendant company 
of $21 in cash and a note due in five months for the balance of the 
second year’s premium constituted a payment of this premium, 
and thus extended the policy until February 24, 1904. We do 
not think that this was such a payment as would automatically 
continue the policy. The first non-forfeitable clause begins with 
the provision, “if there is no indebtedness to the company”, and 
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the plaintiff does not comply with that condition. The accept- 
ance of a note is not generally payment, unless the note itself is 
paid at maturity: Civ. Code 1895, § 3720. And the terms of this 
note evidently did not contemplate that it should be treated in all 
respects as a cash payment. The fact that $21 was paid in cash 
upon the premium did not operate to extend the policy; there 
being in the contract nothing declaring that a payment of a part 
of an annual premium should give a continuation period propor- 
tioned to the fraction of the premium paid. It is expressly pro- 
vided in the note itself that, unless paid when due, “all claims to 
further insurance, and ail benefits whatever, which full payment 
in cash of said premium would have secured, shall become imme- 
diately void and be forfeited, * * * except as otherwise pro- 
vided in the policy itself”. The validity of this contract cannot 
be successfully questioned. It did not undertake to destroy any 
existing right of the beneficiary under the policy. The exten- 
sion of time was a favor, not a right, and the allowance of addi- 
tional time for payment of a premium beyond its maturity did not 
operate to confer still further rights, in spite of the terms of the 
extension. 

It is contended by plaintiff that the last clause in the note, 
“except as otherwise provided in the policy itself’, refers to the 
non-forfeitable provisions and automatic continuation of the 
policy. But the automatic extension, which the insured was en- 
titled to claim under the clause of the policy quoted, was an ex- 
tension based on the annual premiums actually paid in full. Only 
one had been paid. This entitled him to an extension of two 
months, which had expired before his death. The policy also 
contains a provision, under the statement that it is automatically 
non-forfeitable; as follows: “If any premium or interest is not 
duly paid, and if there is an indebtedness to the company, this 
policy will be indorsed for such amount of paid-up insurance as 
any excess of the reserve held by the company over such indebt- 
edness will purchase according to the company’s present pub- 
lished table of single premiums, on written request therefor 
within six months from the date to which premiums were duly 
paid. If such request for paid-up insurance is made, the net 
amount that would have been payable as a death claim on the 
date to which premiums were duly paid, will automatically con- 
tinue as term insurance from such date, for such time as said 
excess of the reserve will purchase according to the company’s 
present published table of single premiums for term insurance, 
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and no longer.” It does not appear that any request for paid-up 
insurance was made under this provision, or that there was such 
an excess of the reserve as would purchase, according to the 
company’s table of single premiums for term insurance, an ex- 
tension of a net amount which would have been payable as a 
death claim on the date to which the premiums were duly paid, 
for a time extending beyond the death of the insured. On the 
subjects of such notes and policies, see Holly vs. Metropolitan 
Life Ins. Co., 105 N. Y., 437; Ressler vs. Fidelity Mut. Life Ins. 
Co., 110 Tenn., 411; New York Life Ins. Co. vs. Warren (Ky.), 
S. W., 234; New York Life Ins. Co. vs. Meinken’s Adm’r 
S. W., 175; Manhattan Life Ins. Co. vs. Pentecost 
S. W., 425; Sharpe vs. New York Life Ins. Co. (Neb.), 

98 N. W., 66. 
lt was further contended that the acceptance by the general 
agent of the defendant of the amount due upon the note, after 
its maturity, was a waiver of the forfeiture of the policy. The 
insured, after the maturity of the note, sent to the general agent 
of the company at Macon a certificate of deposit upon the Baik 
of Southwestern Georgia. The evidence for the defendant com- 
pany makes it clear that this certificate was collected, and held 
“in suspense” by the general agent, pending the receipt of a 


health certificate from the insured for the purpose of reinstating 
his policy. This was not such a receipt of the amount as would 
constitute a waiver of the conditions of the note and the policy. 
And, even if it could be so construed, the general agent had no 
such authority to make such a waiver. The policy provides that 


Only the president, a vice-president, the actuary or the secre- 
tary has the power in behalf of the company * * * to ex- 
tend the time for paying any premium. 

The waiver claimed is in effect an extension of time for the 
paying of the premium, and is clearly contrary to the above pro- 
vision. Had the general agent specifically agreed to so extend 
the time, it would not be binding upon the company: Hutson vs. 
Prudential Ins. Co., 122 Ga., 847. Under this view, the fact that 
the general agent repaid the money to Kleckley, after the assign- 
ment of the policy to the petitioner, and without its knowledge or 
consent, becomes immaterial, and it is not necessary to rule upon 
the question raised upon this fact. 

Subsequently to the giving of the note by the insured in part 
payment of the second annual premium, he assigned his policy to 


the hank of Commerce, the petitioner in the present case. No- 
Vou. XXXV—48. 





754 Insurance Law Journal. [ Sept., 


tice of this assignment was sent the company, acknowledged by 
it, and in a letter signed by the secretary of the company appears 
the following: “Notice of premiums will be sent to you from 
time to time as the premiums fall due.” No notice was sent to 
the Bank of Commerce of the maturity of the note given by 
Kleckley for part of his second premium. It is claimed that the 
failure of the company to send the bank such a notice will prevent 
a forfeiture of the policy for the non-payment of the note. There 
was evidence tending to show a custom on the company 
to send policyholders notices of the dates on which premiums 
fell due, as well as evidence that the company had agreed to 
send such notices to the plaintiff as assignee of the policy. There 
was some slight evidence that the custom referred to applied 
also to premium notes. There was no evidence whatever that the 
company had agreed to send to the insured or his assignee no- 
tices of the maturity of premium notes, even if it had sent such 
notices to other persons. If such custom existed as to other per- 
sons, it is clear, from the terms of the policy and the note, that 
the company’s liability on the policy was not to be affected by 
the existence of this custom. There was no hint in either paper 
of such a custom. There is in each paper clear indication that 
such custom, if prevailing at all, was not to apply to the insured. 
According to the policy the premium must be paid when due, or 
within the month of grace, else the company’s liability is limited 
to the paid-up insurance or extended insurance provided for in 
the policy. According to the note it must be paid when due, else 
the company’s liability would be limited in the manner above 
indicated. See, in this connection, Haupt vs. Phoenix Life Ins. 
Co., 110 Ga., 149. 

While we have under review the first ‘grant of a new trial, it 
was contended by counsel for plaintiff in error that under the law 
and the facts of the case the verdict was demanded. This dis- 
cussion has been absolutely essential to the proper determination 
of this contention. The law and the facts did not demand the 
verdict. The new trial was properly granted. 

Judgment affirmed. All the Justices concur, except Fish, C. J., 
absent, and Cobb, P. J., and Evans, J., disqualified. 
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SUPREME COURT OF IOWA. 


TUBBS 
v8. 


MECHANICS’ INS. CO.* 


The policy was on a laundry and the machinery contained therein. 

Held, That the owner was competent to testify as to the value of the 
building and machinery. 

Held, That the question as to what constituted the machinery was not one 
of iact for an expert, but of law for the court. 

Held. That evidence of usage as to the meaning of the word was not ad- 
missible where not specially pleaded. 

Held, That in case of a laundry, machinery includes the whole system of 
appliances connected with the boiler, such as the pipes, tanks, shafting 
and belting which is used to carry on the work of the laundry, 
whether used for motive power or merely for drying. 


Where the building stands on leased ground, the machinery is personal 
property, and not a part of the building, whether attached or not. 


\ppeal from District Court, Montgomery County. Action at 


law upon a fire insurance policy. Judgment for plaintiff, and the 
defendant appeals. 


Epmunp H. McVey and R. W. BEEsON, for Appellant. 
J. M. Junkin and RALPH PINGLE, for Appellee. 


WEAVER, J. 

The applicant issued to plaintiff a policy insuring him against 
loss or damage by fire upon a frame building used as a laundry 
to the amount of $300, and upon the “machinery of all kinds and 
descriptions while contained” in said building and the additions 
thereto to the further amount of $1,200. <A total loss of the in- 
sured property by fire having occurred during the period cov- 
ered by the policy, and appellant having refused to adjust or pay 
the same, this action was begun. In its answer appellant denied 
liability on the policy and alleged: (1) That the insurance was 
issued to the Red Oak Laundry and plaintiff is not entitled to 
maintain the action. (2) That the insured building stood on 
leased ground, which fact was wrongfully concealed from the 
company at the time the policy was issued. (3 ) That in violation 
of the conditions of the policy the personal property thereby 
sought to be insured was incumbered by mortgage; that other 


* Decision rendered, July 11, 1906. 
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mortgage incumbrances were thereafter placed upon said prop- 
erty without tie knowledge or consent of the company; and that 
appellant had at no time waived its right to insist upon a for- 
feiture of the contract because of the alleged breach of its con- 
ditions by the insured. A trial being had on the issues joined the 
court ruled that the affirmative defenses had no sufficient support 
in the evidence and submitted the case to the jury to assess the 
amount of plaintiff's loss. A general verdict was returned as- 
sessing the recovery against the appellant for the full amount in- 
sured, being $300 on the building and $1,200 on the machinery, 
with interest, for which sum judgment was duly entered. 

Against the ruling withdrawing appellant’s defenses from the 
jury, counsel do not in this court appear to make any serious 
contention, but confine their argument principally to the alleged 
errors occurring upon the trial to the prejudice of the appellant 
with respect to the assessment of damages. In limiting the issues 
on which the iury should pass there was no error. There was no 
testimony upon which a verdict for defendant on either of the 
excluded defenses could have been upheld, and we, therefore, 
pass directly to the propositions to which the briefs of counsel are 
directed. 

The plaintiff testified as a witness in his own behalf, and after 
describing the machinery which he claimed to have had in the 
burned building, was asked if he knew the “reasonable fair value 
of the building’. Appellant’s objection to his competency as a 
witness was overruled, and the witness answered: “Yes; $500.” 
He was asked, “Are you acquainted with the real actual value of 
the machinery in the building at the time of the loss? What was 
its value?” The same objection being made and overruled, he 
answered: ‘Well, I should say $1,600 at least.” This ruling and 
the admission of the testimony is said to be erroneous because the 
witness had failed to establish his competency by showing that 
he was acquainted with the value of such property. We are not 
prepared to agree with counsel that the fact that the witness was 
the owner of the property affords no proofs of his competency) 
to testify to its value. The rule to the contrary has often been 
affirmed: Shea vs. Hudson, 165 Mass., 43; Mercer vs. Vose, 67 
N. Y., 56; State vs. Hathaway, 100 Iowa, 225; Tubbs vs. Garri- 
son, 68 Iowa, 48; 1 Wigmore’s Evidence, § 716. And see 
Thomason vs. Ins. Co. (92 Iowa, 72), a case directly in point. 

One Englemen, a professional adjuster of losses for insurance 
companies, testified as a witness for appellant, and was given a 
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list of the various items of property destroyed by the fire, and 
asked to “pick out from that list what items there, under the 
knowledge you have as an expert, constitute machinery”. An 
objection to this testimony as incompetent, irrelevant, and call- 
ing for a matter upon which the court and not the jury must pass, 
was sustained. A like ruling upon the appellant’s offer to show 
by the same witness that there was “‘a custom or usage among 
fire insurance companies in regard to the meaning of the words 
‘building’ and ‘machinery’ as used in insurance policies and in 
the adjustment of losses”, is also complained of. We may say 
in this connection that in submitting the case to the jury, the 
trial court, after enumerating several items of the property de- 
stroyed which were not to be considered “machinery”, pro- 
ceeded to charge as follows: ‘(6) On the other hand, the boiler, 
all pipes connecting it with the other apparatus used in the busi- 
ness, the pipes and apparatus, if any, of the drying room, the 
steel tanks, all shafting, belting and hangers for shafting, con- 
tained in the building, are machinery within the meaning of the 
term as used in the policy, as well as such apparatus as would 
ordinarily be spoken of as machines.” The foregoing rulings and 
instructions are objected to primarily on the theory that the 
meaning of the words “building” and “machinery” and the items 
of property covered by those terms in the policy were questions 
of fact which the jury should have been allowed to pass upon. 
In support of this contention we are cited to numerous cases in 
which the definitions of trade and technical terms are held to be 
subjects of proof as matters of fact. But in our judgment neither 
“building” nor “machinery” can fairly be placed in that class. 
They are words of common and every-day use not alone among 
those who are engaged in some special line of business or em- 
ployment but among people generally. It is an elementary gen- 
eral rule that the construction and interpretation of contracts is 
a question for the court, and not for the jury, and that the words 
employed by the parties must be construed according to their 
ordinary usual and popular meaning. In the absence of any ap- 


parent defect or ambiguity of expression, and absence of tech- 
nical terms of science, art or trade, no extrinsic evidence is ad- 
missible to aid in the interpretation of the writing: 9 Cyc., 773, 
774; Cash vs. Hinkle, 36 Iowa, 623; Wilmering vs. McGaughey, 
30 Iowa, 205; Ryan vs. Dubuque, 112 Iowa, 284. If it be claimed 
that words in common use sometimes acquire a peculiar or en- 
larged or restricted meaning in certain trades or lines of busi- 
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ness, and that in contracts made with reference to such trade or 
business such peculiar or trade meaning is a subject of proof, we 
have to answer to obtain the benefit of the rule thus stated, the 
practice in this jurisdiction requires the alleged custom or usage 
to be pleaded. A mere denial of a claim based on a written con- 
tract raises no issue under which such testimony is admissible: 
Code, § 3615; Eller vs. Loomis, 106 Iowa, 276. No such issue 
was tendered in this case and there was no error in excluding the 
offered testimony. 

But it is urged that in any event the instruction in which the 
trial court points out the items of property covered by the term 
“machinery” is inaccurate. The court did not attempt, and we 
think was not required, to give to the jury a technical definition 
of the word, but taking the undisputed list of the property de- 
stroyed, the instruction pointed out the specific things which 
could properly be called “machinery”. The objection which is 
specifically urged to the court’s enumeration of the machinery is 
that the boiler, pipes and fittings have no proper place in that 
category, because, it is said, “they did not convey or regulate 
force. They did not contribute in the remotest degree to keep 
any kind of machine or appliances in action or motion”. Among 
the definitions given by Webster’s International Dictionary we 
find the following: “Machine—any mechanical contrivance.” 
“Machinery—the means and appliances by which anything is 
kept in action or a desired result is obtained; a complete system 
of parts adapted to a purpose.” More narrowly and technically, 
machinery is said to be “the working parts of a machine, engine 
or instrument arranged and constructed so as to apply and regu- 
late force”. It is in the first and broader sense that the term ts 
usually employed and it is a well-established rule of insurance 
law that a policy is to be construed most liberally in the interest 
of the insured. The property here in question was a steam laun- 
dry in which steam was used not only as a motive power, but for 
providing heat for drying purposes and other uses by which to 
perform the work for which the plant was designed. Boiler, 
pipes, washers, irons, mangles and numerous other appliances 





made up a complex system of parts adapted to the purpose ol 
operating the laundry. Disconnected from the boiler some ot 
the parts might be machines in the technical sense, and others 


might not be machines in any sense, but when combined and 
suitably connected ready for operation for laundry purposes, the 
entire outfit is machinery in the proper and commonly accepted 
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use of the term. If an implement dealer procures insurance upon 
his “machinery” in store, no one would seriously contend that, 
for the loss of a traction engine under such policy, the company 
would not be liable for the value of the boiler as well as for the 
combination of wheels and movable parts making up the engine 
proper. In the laundry we have the same combination of boiler 
and engine or other mechanism by which a desired result is ob- 
tained, and the fact that the boiler is not mounted on wheels or 
that union between ¢he boiler and other mechanism is effected 
through a greater length of pipe makes the entire apparatus none 
the less a single system of machinery. The idea of accomplish- 
ing work by steam power is bottomed upon the plan of creating 
and confining steam in a safe receptacle from which through 
connecting pipes and valves the energy thus stored is trans- 
mitted to other appropriate devices which supplement and aug- 
ment the effectiveness of human labor. Each is an essential part 
of the whole and together we think they are clearly within the 
meaning of the term “machinery” as used in the policy in suit. 

Finally it is argued that the boiler and its connected parts were 
a part of the building or of the real estate, and therefore was 
insured, if at all, under the first clause of the policy insuring the 
building for $300, and not as a part of the machinery insured at 
$1,200. There is no merit in this claim. As we have already 
seen, the insured building stood upon leased ground, and is, 
therefore, to be considered personal property. Such being the 
case, fixtures, if any, attached to it were also personal property. 
sut it is shown also that the engine in question was not set upon 
or fitted into any artificial foundation or otherwise affixed to the 
land, but was of a movable or portable type which could readily 
be removed without injury to the realty. 

Other questions argued are governed by the conclusions we 
have hereinbefore announced, and require no further considera- 
tion. Appellant offered no evidence as to the value of the prop- 
erty destroyed, and the verdict has adequate support in the 
record. 

No prejudicial error has been shown, and the judgment of the 
District Court is affirmed. 
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SUPREME COURT OF FLORIDA. 


DIVISION A. 


NEW YORK LIFE INS. CO. 
v8. 


MILLS.* 


In an action on a life insurance policy, upon an issue as to whether the 
actual value of the insured’s interest exceeded the loan value of the 
policy, where the only witness on the point testified that there was 
an excess, the court may properly so charge. 


Upon an issue raised in an action on a life insurance policy, it being 
shown that upon making a loan to the insured the company reserved 
the option to cancel the policy, if the loan were not repaid, upon re- 
turning the cash surrender value, and instead of so canceling the 
company opened up negotiations looking to a new loan, pending 
which the insured died, the plaintiff, the beneficiary under the policy, 
is entitled to a verdict. 


When the replication ignores certain facts contained in a plea, taking is- 
sue Only upon certain other facts therein, and the defendant files a 
general rejoinder to the replication, the facts so ignored cease to be 
issues in the cause. 


Agency to make a contract is sufficiently shown by a stipulation of coun- 
sel that the parties executed the contract by the ratification of the 
vice-president of an insurance company or that it was entered into at 
his suggestion. 

Error to Circuit Court, Suwannee County. Action by Lizzie 

Mills against the New York Life Insurance Company. Judg- 

ment for plaintiff. Defendant brings error. 


FrED T. MyErRS and JOHN W. HENDERSON (James H. Mc- 
Intosh, on the brief), for Plaintiff in Error. 

IRA J. CARTER, J. B. JOHNSON, and H. E. CARTER, /or 
Defendant in Error. 


COCKRELL, J. 

Mrs. Mills declared on an insurance policy for $1,000 upon 

the life of her husband, Charles L. Mills, issued by the New 

York Life Insurance Company in 1897, wherein she was named 

as beneficiary. The company filed three pleas. The first plea, 

that of the general issue, may be disregarded. The other pleas 
are as follows :-— 

Second. And for a second plea defendant says: In the year 

A. D. 1897 it made and delivered its policy of insurance on the 


life of Charles L. Mills, and that by the terms of said policy 
the defendant agreed to pay one thousand dollars to the plain- 


eee eR 


% Decision rendered, June 11, 1906. Syllabus by the Court. 
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tiff, or, in the event of her death, to the insured’s executors, ad-- 
ministrators or assigns, only upon the condition that the pre- 
miums thereon were duly paid on or before the respective dates 
when due, and that Charles L. Mills perform all the other con- 
ditions required in said policy to be performed by him; that 
said sum was to be paid at the home office in the city of New 
York, and that it should be incontestable after it should be 
in force one full year, provided the premiums had been duly 
paid. And defendant avers that said contract was made in con- 
sideration of the written application of the insured, which was 
made a part thereof, and in further consideration of the sum 
of twenty-seven and '°/,,, dollars to be paid in advance, and 
the payment of a like sum on the 24th day of November in 
every year thereafter during the continuance of said policy, 
and for no other consideration. The defendant further says 
that before the lapse of said policy hereinafter alleged, on; to- 
wit, the 16th day of June, A. D. 1903, said Charles L. Mills ob- 
tained from said defendant a loan on said policy for the sum 
of $55. That at the time of said default in the payment of said 
premium, on; to wit, November 24, 1903, said amount so 
loaned to said insured was still unpaid, and said loan of fifty- 
five dollars, made to the insured by the defendant as aforesaid, 
constitutes and was at the time of said default and at the date 
of the filing of this suit the entire value of said policy. The 
defendant further says that Charles L. Mills, the insured, did 
not perform or cause to be performed the conditions of said 
policy, and avers that said Mills failed, neglected and refused 
to perform or cause to be performed the conditions of said 
policy to be performed by him, in this; to wit, that said 
Charles L. Mills failed, neglected and refused to pay or cause 
to be paid the annual premium on said policy that became due 
and payable on the 24th day of November in the year A. D. 
1903, or any part thereof, but defaulted in that behalf, and that 
by reason of said failure, neglect and refusal to pay said pre- 
mium, or any part thereof, said policy lapsed and became for- 
feited and void. 

Third. And for a third plea to plaintiff's declaration the de- 
fendant says that prior to the lapse of said policy, on; to wit, 
the 16th day of June, A. D. 1903, said Charles L. Mills ob- 
tained from said defendant a loan on said policy of the sum of 
fifty-five and no/, 9, dollars; that at the time of said default in 
paying said November, A. D. 1903, premium on said policy, 
said amount so loaned to said insured was still unpaid, and 
said sum of fifty-five dollars constituted the entire value of 
said policy. 


Replications, upon which issue was joined and trial had, were 
filed by the plaintiff as follows :— 


And for replication to the defendant’s second plea plaintiff 
says: That it is true that Charles L. Mills on the 16th day of 
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June, 1903, obtained a loan on the policy sued on from the de- 
fendant, in the sum of fifty-five dollars, and admits that on the 
24th day of November, 1903, said amount so loaned was still 
unpaid, but denies that said loan as aforesaid was, at the time 
of said default and at the date of the filing of this suit, the en- 
tire cash value of said policy, and denies that said policy lapsed 
and became void and forfeited by reason of such default, but 
avers that the said loan of fifty-five dollars was based and 
allowed to the said Charles L. Mills on the value of said policy 
at and on the date of November 24, 1902; that on the said 
16th of June, 1903, the premiums on said policy were paid up 
to November 24, 1903, thereby increasing the cash surrender 
value of said policy, over and in excess of the said fifty-five 
dollars loan to the extent of one year; that, in order that the 
said Mills might secure the said loan of fifty-five dollars, the 
said Mills and the defendant made and entered into a written 
contract and agreement, termed and designated as ‘Policy 
Loan Agreement”; that said policy loan agreement, among 
other things, provided that in the event of default in payment 
of the interest on said loan, or any premium on said policy, 
ior one month after they respectively became due, that the 
said defendant was permitted at its option to cancel said policy 
and its accumulations for the customary cash surrender value 
thereof then allowed by the defendant for the surrender of 
policies of this class, said defendant in that event being liable 
to the said Charles L. Mills for the return of the balance only 
of the said cash surrender value after deducting said loan and 
accrued interest; and the plaintiff avers that the said defendant 
did not exercise its said option to cancel said policy and its 
accumulations during the lifetime of the said Charles L. Mills, 
and had not exercised such option at the date of the death of 
said Mills; to wit, June 8, 1904; and plaintiff avers that at the 
time of the default of payment of November 24, 1903, premium, 
and continuously thereafter to the date of death of said Mills, 
the cash surrender value of said policy was in excess of said loan 
of fifty-five dollars and the accrued interest thereon, and the 
said defendant did not, nor has it ever, since the said default in 
pay ment, returned or offered to return the then cash surrender 
value of said policy then in excess of the said loan and accrued 
interest thereon, although the said policy was then and still 
remains in the possession of the said defendant; but on the 
contrary thereof the said defendant, after default by the said 
Mills as aforesaid, has retained such excess and elected to 
treat said policy as valid in this: that the said defendant at 
divers times during the months of April, May and June, A. D. 
1904, communicated with the said Charles L. Mills, and of- 
fered and undertook to advance to him on the security of said 
policy an additional loan, and forwarded to him, the said 
Charles L. Mills, application for such loan, together with a 
loan agreement, same to be signed and executed by the said 
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Mills; that said Mills executed said application for loan and 
loan agreement and returned them to the defendant, with the 
understanding between himself and the defendant that he 
would remit to the defendant such sums as might be found to 
be due on the November, 1903, premium, the amount of which 
sum to be remitted the said defendant undertook and agreed 
to inform and advise the said Charles L. Mills, but which it 
failed and neglected to do; and that pending the consumma- 
tion of the said loan and the settlement of the said November, 
1903, premium, and after the said Charles L.: Mills had com- 
plied with all of the requirements of said defendant in that re- 
spect, the said Charles L. Mills; to wit, on the 8th day of 
June, 1904, died. 

And for replication to the defendant’s third plea to plaintiff's 
declaration plaintiff says: Plaintiff denies that the said policy 
sued on lapsed as in said plea mentioned. Without this, she 
denies that the said loan of fifty-five dollars constituted the 
entire value of said policy at the time of the alleged default in 
the payment of the November, A. D. 1903, premium, but al- 
leges and avers the truth to be that the said fifty-five dollars 
was the loan value of the said policy on the 24th day of No- 
vember, 1902. 

Wherefore the plaintiff says that by reason of the premises 
the said policy, at the death of the said Charles L. Mills, be- 
came, was, and is a good and valid claim against the said de- 
fendant, and that she ought to have and maintain this her suit. 


There was verdict and judgment for the plaintiff in the sum of 
$955.90 as damages and $225 as attorney’s fee. 

The pleadings are set forth at length, because in the mind of 
the court the issues thus raised are comparatively simple and 
render useless a reply to the many substantive points treated in 
the briefs of the plaintiff in error, which would lead us into the 
comparatively unexplored field of law peculiarly applicable to life 
insurance policies. 

There was no evidence introduced by the company, which 
rested upon the supposed insufficiency of that adduced by the 
plaintiff. It first demurred to the evidence, and then objected to 
the afirmative charge given for the plaintiff. It is, to say the 
least, questionable whether the record properly incorporates the 
evidence into the demurrer; but substantially the same consid- 
erations would control us in this case in passing upon the pro- 
priety of the affirmative charge, and it is immaterial, therefore, 
to determine the sufficiency of the demurrer. 

The replication to the third plea, the legal sufficiency of which 
is admitted by the joinder of issue thereon, says merely that the 
loan of $55 did not constitute the entire value of the policy in 
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November, 1903, but was the loan value on November 24, 1902. 
This issue was fully proven. The amount was actually loaned by 
the company in June, 1903, before the maturity of the annual 
premium for that year; and it is further in evidence from the lips 
of the sole witness on the point that the cash value of a policy is 
greater than the loan value, but that the exact amount of the 
cash value is known only to the actuary of the company. It is, 
moreover, not unreasonable to assume that the company would 
not provide so that the insured, who is also a participator and 
investing member of the company, should be at liberty at any 
time to borrow the full limit of his interest in the concern without 
leaving a sufficient inducement by way of margin to in some 
slight degree induce him to an endeavor to continue that mem- 
bership. The loan is made on the security of the policy and with- 
out reference to the solvency of the borrower. The policy is not 
purely and strictly a life insurance policy, with charges only suf- 
ficient to reasonably guard against the chances of death, but has 
many features of attractive investment, and creates and recog- 
nizes various advantages and options that this investment fea- 
ture presents to the insured. Thus is created, after the third an- 
nual premium is paid, a valuable asset, a vested interest in the 
insured, which can be taken from him or forfeited only by clear 
and unmistakable terms in the contract. 

We think, therefore, the evidence amply justified a charge 
based upon the assumption that the loan value did not constitute 
the entire value of the policy. 

The replication to the second plea embraces the issue discussed 
above, and contains, further, as issues of fact the propositions 
that by the policy loan agreement, whereby the insured obtained 
from the company the sum of $55 in June, 1903, the company 
reserved an option to cancel the policy if the loan was not repaid 
for its cash surrender value, returning to the insured the excess, 
which option was not exercised, but, on the contrary, negotia- 
tions looking to a new loan were pending between the insured 
and the company, which were stopped only by the death of the 
insured. These allegations of fact are fully warranted by the 
evidence, 

This replication purported to be a complete reply to the whoie 
plea, and yet it ignored the latter portion of the plea, wherein is 
set up a forfeiture by reason of a failure to pay the annual pre- 
mium due in 1903. The prime object of the common-law system 
of pleading being the production of singleness of issue, each suc- 
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ceeding step narrows the issue. When the plaintiff by his repli- 
cation omitted any reference to the issue tendered as to failure 
to pay the premium,-she challenged the company to an issue oi 
law as to the materiality of that fact as a defense. Instead of 
accepting this challenge in some one of the ways our practice 
provides, the company abandoned any defense based upon this 
fact, and, by joining issue generally upon the replication, ad- 
mitted that the issuable averments of fact therein were sufficient, 
if proven, to entitle the plaintiff to a recovery notwithstanding 
the issues tendered by its plea. We see no hardship worked 
upon the company by the application of this well-known principle 
of common-law pleading, as upon an examination of the policy 
in evidence we find provisions whereby, after the payment of three 
premiums—and here six have been paid—the interest acquired 
by the insured causes the company to extend the policy for stated 
periods, apparently much longer than the six or seven months 
that had elapsed in the instant case. 

We see no difficulty in the questions presented in the objec- 
tions to admissibility of the evidence in the matter of the author- 
itv of the agents in representing the company. These negotiations 
were opened up on the suggestion of the vice-president of the 
company, and looked to a prevention of the exercise of a clear 


option on the part of the insured to stand upon his rights and 
demand his then interest in the policy, and to induce him to 
make further effort to increase that interest. As to the loan 
agreement of June, 1903, a stipulation of counsel was filed agree- 
ing that it was executed by both parties; the clearest recognition 
of the agency. 


Stress is laid upon certain decisions holding that, before the in- 
sured can exercise the option to take out paid-up or extension 
insurance, the original policy must be surrendered to the com- 
pany. It is noted in the instant case that the policy was placed 
in the possession of the company when the loan was made, and 
still remains in its possession as security for the loan, and that 
the jury credited the company with the amount of this loan. 

We find no error in the record, and the judgment accordingly 
is aflirmed, at the cost of the plaintiff in error. 

Shackleford, C. J., and Whitfield, J., concur. 

Taylor, Hocker and Parkhill, JJ., concur in the opinion. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


Hair, INSURANCE—ASSESSMENT. 


In the case of Farmers’ United T. P. Mutual Hail Association 
vs. Dally, decided by the Supreme Court of Minnesota, April 
27, 1906, the following syllabus was furnished by the court :— 

A policy in a mutual hail association, organized under sec- 
tions 3333-3300, Gen. St., 1894, and acts amendatory thereto, 
which was issued in 1901, is subject to an annual assessment of 
5 per cent of its face at a date subsequent to the amendment 
made by section 9, c. 271, p. 397, Laws 1903. 

The holder of such a policy is not entitled to set off against 
an assessment of a particular year, in an action brought to en- 
force it, a balance of a loss in a prior year remaining unpaid 
after the insured had received on that loss a proper proportion 
of funds available for that purpose under his agreement with 
the association. 


It is held that the association, under the policy, application, 
and by-laws appearing in this record, is entitled to recover a 
reasonable attorney’s fee for collecting the assessment, and 
that the fee allowed by the court was in fact proper. 


MARINE CONTRACT. 


In the case of North German Fire Insurance Company vs. 
Adams, decided by the United States Circuit Court of Appeals, 
Seventh Circuit, November 14, 1905, it was held that a policy on 
a vessel engaged in navigation which insured only against fire 
was a marine contract and admiralty has jurisdiction in a suit 
in personam to enforce payment on the policy. 


ASSIGNMENT—WIFE’S POLicy. 


In the case of Aldrich vs. Brinker, decided by the United 
States District Court, Western District, New York, January 25, 
1906, it was held that where a wife joined her husband in assign- 
ing a policy payable to her to a bank as security for a certain 
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indebtedness, it can be enforced as against her only to that ex- 
tent, though her husband independently agreed that it should 
cover other indebtedness as well. 


CANCELLATION—RETURN OF PREMIUM. 


in the case of Ragley Lumber Company vs. Insurance Com- 
pany of North America, decided by the Court of Civil Appeals of 
Texas, April 7, 1906, the insured requested the immediate can- 
cellation of a policy which provided that if so canceled the 
unearned premium at short rates should be returned on its sur- 
render. The arrangement was made with the agent who pro- 
cured the policy for the insured from the agent of the company. 
The latter at once canceled the policy, signing the name of the 
insured to the receipt for unearned premium and crediting him 
on his books for the amount, forwarding the policy and receipt 
to the regular agent of the company. Before the unearned pre- 
mium was sent to the insured the property was burned. It was 
held that the return of the unearned premium as a prerequisite 


to cancellation had been waived, and the cancellation was ef- 
fectual. 


BENEVOLENT SOCIETY—CHANGE OF BENEFICIARY. 


In the case of Emmons vs. Supreme Conclave Improved Or- 
der of Heptasophs, decided by the Superior Court of Delaware, 
June 16, 1906, it was held that a statute limiting the beneficiaries 
of benevolent societies to relatives and a corresponding change 
in the by-laws of a society whose members agreed to be bound 
by such changes was not retroactive so as to affect the validity 
of a previous contract to pay a creditor of the insured. 


BENEVOLENT SOCIETY—ULTRA VIRES CONTRACTS. 


In the case of Boyd vs. Southern Mutual Aid Association et 
al., decided by the Supreme Court of Alabama, May 9, 1906, it 
was held that a mutual aid association authorized simply to pay 
benefits through assessments on its members had no authority to 
issue contracts under which the assessments are to be returned 
at a definite time if the insured be living. The court says: “The 
essential and distinguishing feature of the mutual aid associa- 
tions its mutuality of obligations and benefits it seems evi- 
dent that the class of contracts assailed in this case violates this 
principle. Holders of ordinary certificates must pay assessments 
to meet the death, sickness, and other legitimate claims as they 
occur, and they get nothing back until accident or misfortune has: 
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fallen to their lot. This is strictly mutual. But a holder of the 
ten-year policy does not at all contribute to pay the losses of 
others, since at the end of ten years, though in perfect health, he 
receives back all his contributions, less what he has already re- 
ceived. And in case of his death or sickness before the expira- 
tion of ten years, he receives the full benefit of his policy, to be 
paid from the general fund of the society; that is, from assess- 
ments upon the members at large. There is no mutuality in this, 
and any such contract is unauthorized by the charter of the or- 
ganization, and destructive of the organic law of the association 
prescribing mutuality of obligations and benefits as absolutely 
essential.” 
ACCIDENT—PROXIMATE CAUSE. 

In the case of Driskell vs. United States Health & Accident 
Company, decided by the Kansas City (Mo.) Court of Appeals, 
March 5, 1906, it was held that where an accident policy required 
that death should result solely from accidental injuries, it was suf- 
ficient if such injuries were the dominant cause. It is not neces- 
sary that they should inevitably have been mortal, regardless of 
all other conditions and circumstances. Death resulting from 
scalding water running into the ear is within the policy. 


ASSIGNMENT—INSURABLE INTEREST. 

In the case of Bramblett vs. Hargis’s Executrix, decided by 
the Court of Appeals of Kentucky, June 7, 1906, it was held that in 
order to make the assignment of a life policy valid the assignee 
must be so related to the assignor as to justify the insurance of 
the latter for the benefit of the former, or must be a creditor, in 
which case his interest in the policy is limited to the indebted- 
ness. It is not sufficient that the assignee was a creditor where 
the indebtedness had no relation to the assignment. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MOORE 
vs. 


NORTHWESTERN MUT. LIFE INS. CO.* 


Where the issue was suicide the plaintiff objected to the admission of a 
copy of the application, which the statute required to be attached to 
each policy in order to be admissible as evidence, because it omitted 
the clause which the statute required to be printed on it that each ap- 
plicant was entitled to a copy attached to any policy issued thereon. 


Held, That the omission of the clause did not prevent the application 
from being admissible when attached to the policy. 


Where the policy provides that it should be void in case of suicide, sane 
or insane, the mental condition of the suicide was of no consequence. 


Where the evidence showed the insured, in a troubled state of mind, had 
entered a room and shortly after was found there dead from a bullet 
from a gun so adjusted that he could fire it at himself, and with a note 
bidding farewell to his wife and mother and giving directions for 
reaching them, the evidence as to suicide was conclusive. 


Exceptions from Superior Court, Middlesex County. Action 
by one Moore against the Northwestern Mutual Life Insurance 
Company. Verdict for defendant, and plaintiff brings exceptions. 


Wo. H. Bent, for Plaintiff. 
Horace G. ALLEN and NorMAN M. NyéE, for Defendant. 


LATHROP, J. 

This is an action of contract on a policy of life insurance issued 
to Walter T. Moore on May 27, 1904, by a foreign corporation 
doing business here, under an agent duly authorized, and the 
policy was delivered here. Both parties have argued the case 
on the assumption that the policy is a Massachusetts contract, 
and we so treat it. 

On July 29, 1904, Walter T. Moore, by virtue of the power re- 
served to him in the policy, assigned the same to his wife Faus- 
tina M. Moore, the plaintiff in this action. 

The answer contained a general denial and set up in defense 
that Walter T. Moore died by his own hand, within one year 
from the date of the policy, and also set up the following agree- 


ment contained in the application for the insurance, signed by 
Walter T. Moore :— 


* Decision rendered, June 21, 1906. 
VoL, XXXV.—49. 


ing A pig ln tien Ta 


oes 





UE Ee Te 


Sires 


Rigt 


aa 


® 
er 
+ 
' 
¥ 
fs 


pate igre 











770 Insurance Law Journal. [Oct., 


And I do further agree that if within two years from the date 
of said policy I shall pass south of the Tropic of Cancer, or 
* ¥* * shall within one year from the date of said policy, 
whether sane or insane, die by my own hand, then and in every 
such case any policy issued on this application shall be nuli 
and void. 

The plaintiff filed a replication to the new matter set up in the 
answer, denying that the application complied with Rev. Laws, 
c. 118, § 73, and did not form part of the policy, and denied that 
Walter T. Moore died by his own hand. 

Later the plaintiff amended the replication, by adding thereto 
the following clause :— 

And the plaintiff further says that if the defendant shall in- 
troduce evidence tending to show that the death of Walter T. 
Moore was self-inflicted, or that the instrumentality was op- 
erated by his hand, then the plaintiff says that the death was 
caused under such a combination of circumstances that it was 
not the result of the will and intention of the deceased, adapt- 
ing the means to the end and contemplating the physical nature 
and effects of the act; that it was the result of a blind and irre- 
sistible impulse over which the will of the deceased had no 
control and was not an act of volition, that he did not know or 
understand the nature and consequences of the act. 

This amendment was demurred to and the demurrer sustained. 

At the trial in the Superior Court there was evidence tending 
to show that Mr. Moore was in financial difficulty in Lowell; that 
he left Lowell on November 22, 1904, the day on which the 
directors and some of the creditors of the Lowell Coal Com- 
pany, of which Moore was manager and which was in financial 
difficulty, were to have a meeting, went to his summer place in 
Amherst, N. H., which he had closed for the season about a 
month before, but which was then occupied by his man looking 
after his live stock and other property there, arrived in the after- 
noon, talked with his hired man about his troubles and the pos- 
sibility of having to sell his place, directed his man to go for his 
team to drive him to the station, and then went into the house 
alone; that a short time thereafter, after waiting for him to 
come out, his man went into the house, passed through the dining 
room and kitchen into the woodshed, where he found Mr. 
Moore lying on his back on the ground, dead; that there was 
a rifle in an iron vise at one end of a work bench, and attached to 
the trigger was a string which apparently had been passed 
through a hasp; that Moore had been shot through the body 
and the bullet was found imbedded on the opposite side of the 
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shop at a spot toward which the rifle was pointed; that several 
hours thereafter his man found lying upon Moore’s overcoat in 
the dining room a piece of paper in Moore’s handwriting, but 
not signed by him, bidding good-bye to his mother and wife, and 
giving directions as to where to telephone. 

During the course of the trial the plaintiff offered in evidence 
the original policy expressly excluding from his offer two pho- 
tographic copies annexed thereto by attachment, one of which 
was headed “Application to the Northwestern Mutual Life In- 
surance Company of Milwaukee, Wis.”. The other photographic 
copy was of the declaration made to the medical examiner. The 
defendant objected to the offer and the court stated, “I will allow 
the entire contract put in, and I will rule later upon the effect of 
the application”, to which ruling the plaintiff excepted. Sub- 
sequently the defendant offered the original application, which 
the court admitted against the objection and exception of the 
plaintiff. Neither the original application nor the copy had upon 
it in large, bold-faced type, nor in any form of type or writing, 
the words :— 

Under the laws of Massachusetts, each applicant for a policy 


of insurance to be issued hereunder is entitled to be furnished 

with a copy of this application attached to any policy issued 

thereon. 

The plaintiff made six requests for instructions, which were 
not given. 

The jury returned a verdict for the defendant; and to the ques- 
tion “Did the deceased Walter T. Moore die intentionally by his 
own hand”? the jury answered “Yes”’. 

1. The first question which it is necessary to consider is 
whether the application forms part of the policy. This in various 
ways is the subject of the six requests which were refused in the 
court below. The answer to the question depends upon the con- 
struction to be given to the following words which form a part 
of the Rev. Laws, c. 118, § 73 :— 

Every policy which contains a reference to the application of 
the insured, either as.a part of the policy or as having any 
bearing thereon, must have attached thereto a correct copy of 
the application, and unless so attached the same shall not be 
considered a part of the policy or received in evidence. Each 
application for such policy shall have printed upon it in large, 
bold-faced type the following words: “Under the laws of 
Massachusetts, each applicant for a policy of insurance to be 
issued hereunder is entitled to be furnished with a copy of this 
application attached to any policy issued thereon.” 


i 
: 
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We are of the opinion that it was the intention of the Legisla- 
ture to inform the insured that he was entitled to have a copy 
of the application attached to his policy, and that when this was 
done, the application formed a part of the contract, although the 
words required to be printed in bold-faced type were omitted. 
If the Legislature had intended otherwise a very slight change 
in the language of the section would have effected their intention. 
We are of opinion therefore that the application was rightly ad- 
mitted, and that the rulings requested were rightly refused. 

2. The remaining question is raised by the demurrer to the 
amended replication. While by the Rev. Laws, c. 173, § 31, the 
plaintiff may at any time before trial file a replication to the 
answer “clearly and specifically stating any facts in reply to new 
matter therein”, yet as a general rule no further pleading is re- 
quired after the answer. And the same section goes on to pro- 
vide: “Any new matter in avoidance of the action which the an- 
swer contains shall be considered to be denied by the plaintiff 
without a replication, unless the court, upon motion of the de- 
fendant, requires him to reply thereto, and to state what part, if 
any, he admits or denies.” 

In our opinion the demurrer to the amended replication was 
rightly sustained. Under the old form of policy which exempted 
from the terms of the contract cases of death by suicide or by the 
hand of the assured, there was much conflict in the authorities, 
and in Daniels vs. N. Y., N. H. & H. R. R. (183 Mass., 393, 397) 
it was said by Chief Justice Knowlton, that all agreed “that 
death self-caused in an uncontrollable frenzy, without knowledge 
or appreciation of the physical nature of the act, would not be a 
death by suicide or by one’s own hand”. It was further said to 
be the doctrine of this court as stated in Dean vs. American Ins. 
Co. (4 Allen, 96), and in Cooper vs. Massachusetts Ins. Co. (102 
Mass., 227), following certain English cases, “that if death is the 
result of volition by one who has a conscious purpose to end his 
life, and has intelligence to adapt means to ends, it is his own 
act within the meaning of such a contract, even though he is so 
far insane as not to be morally responsible for his conduct”. It 
was also said that in some other jurisdictions, including the Court 
of Appeals of New York and the Supreme Court of the United 
States, it had been held that “if one, by reason of his insanity, is 
unable to appreciate the nature and qualities of his own act in its 
relations to the moral world, so that he is criminally responsible 
for it, he does not commit suicide or cause death by his own 
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hand within the meaning of such a policy, if he deliberately and 
willfully takes his own life”. 

To meet the difficulty caused by this conflict of decisions, the 
words sane or insane were introduced into policies of insurance. 

In Bigelow vs. Berkshire Life Ins. Co. (93 U. S., 284), where 
the policy contained the clause avoiding the policy if the insured 
should die by suicide, sane or insane, the defendant set up in its 
answer that the insured died from the effects of a pistol wound 
inflicted upon his own person by his own hand, and that he in- 
tended by this means to destroy his life. The replication alleged 
that the insured, when he inflicted the pistol wound upon his 
person by his own hand, was of unsound mind and wholly un- 
conscious of his act. A demurrer to the replication was sus- 
tained. It was said by Mr. Justice Davis in delivering the opinion 
of the court, that the words “sane or insane” must receive a rea- 
sonable meaning, and further: “Nothing can be clearer than 
that the words ‘sane or insane’ were introduced for the purpose 
of excepting from the operation of the policy any intended self- 
destruction, whether the insured was of sound mind or in a state 
of insanity.” 

In De Gogorza vs. Knickerbocker Life Ins. Co. (65 N. Y., 
232) the words “sane or insane” were given their full meaning. 
The trial judge had instructed the jury that “if the act causing 
the death of the assured was the involuntary act of one incapable 
of exercising his will, then the company would be liable”. This 
was held to be erroneous. And in an elaborate opinion of the 
court it is said: “We prefer to place our decision upon the 
ground that the words of the proviso in the policy before us, by 
plain rules of interpretation exempt the defendant from liability. 
That this language, in view of previous decisions, was inserted 
for such a purpose, cannot be doubted, and that it was agreed to 
by both the insured and the insurer is not questioned, and that 
it is a provision allowed by law, no one denies. We are to say 
from these words what the parties must have intended, and we 
cannot properly say that additional words having no meaning 
were inserted in the contract, and if they mean anything, it is just 
what the words commonly import, and that is, if death ensues 
from any physical movement of the hand or body of the assured 
proceeding from a partial or total eclipse of the mind, the insurer 
may go free. We are not altogether unmindful of the force of 
the proposition that a man does not die by his own hand who has 
not sufficient mind to will his own death, and it is not perhaps, 
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entirely easy to see in what precise words in our language the 
idea may be accurately and artistically expressed that a totally 
insane man may take his own life. But the question seems to 
involve more—the refinement of language—than the application 
of practical sense, and we are of the opinion that, in the common 
judgment of mankind, it will be considered, that when a totally 
insane man blows his brains out with a pistol that he will be said 
to have died by his own hand within the meaning of a policy such 
as we have now under consideration.” See, also, Travelers Ins. 
Co. vs. McConkey, 127 U. S., 661; Mutual Life Ins. Co. vs. Kelly, 
52 C. C. A., 154; Clarke vs. Equitable Assur. Soc., 55 C. C. A., 
200; Pierce vs. Travelers Ins. Co., 34 Wis., 389; Billings vs. 
Accident Ins. Co., 64 Vt., 78; Scarth vs. Security Ins. Co., 75 
Iowa, 346; Mutual Reserve Fund Ass’n vs. Payne (Tex. Civ. 
App.), 32 S. W., 1063, 1066; Adkins vs. Columbia Ins. Co., 70 
Mo., 27; Chapman vs. Republic Ins. Co., 6 Biss., 238; Tritschler 
vs. Keystone Benefit Ass’n, 180 Pa., 205; Sargeant vs. National 
Ins. Co., 189 Pa., 341; Keefer vs. Modern Woodmen, 203 Pa., 
129; Sabin vs. National Union, g0 Mich., 177; Scherar vs. Pru- 
dential Ins. Co. (Neb.), 88 N. W., 687. 

On reason and on the authorities, we can have no doubt that 
the old rule is done away with, and that the words “sane or in- 
sane” cover every case of suicide. Of course, a death by shoot- 
ing may be accidental, but there is nothing in this case to show 
any accident. The evidence shows clearly a case of suicide, and 
it makes no difference what the state of mind of the person com- 
mitting suicide was. The exceptions must therefore be over- 
ruled and the appeal dismissed. 

So ordered. 


1906.] 4Aitna Life Ins. Co. vs. Ricks. 


SUPREME COURT OF ARKANSAS. 


ZTNA LIFE INS. CO. 
v8. 
RICKS.* 


An accident policy was issued in consideration of orders on employers of 
insured, which were specified to be the successive premiums respect- 
ively for two, two, three and five months. The policy provided that 
each payment was for the period provided, and unless the payment had 
been made the policy should not be liable for injuries received, and 
that no claim should be valid if the insured had left his employer 
without sufficient funds coming to his account to meet the premium. 

Held, That where the accident had occurred twenty-six days after the time 
covered by the first installment paid, and the insured had left his 
employment without sufficient wages coming to him on the next 
pay day to meet the next installment, or without such installment hav- 
ing been paid, there could be no recovery. 


Appeal from Circuit Court, Pulaski County, Second Division. 
Action by James Ricks against the AZtna Life Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant appeals. 


RosE CoLEMAN, for Appellant. 
MARSHALL COFFMAN, for Appellee. 


RIpDICcK, J. 

This is an action by James Ricks against the A®tna Life Insur- 
ance Company to recover the sum of $120. The company, on 
the 24th day of July, 1903, issued to the defendant a policy of 
insurance against accident, and on the 20th day of October, fol- 
lowing, the plaintiff was injured by a blast of dynamite that blew 
off his thumb. He claims that under the terms of the policy he 
is entitled to recover of the company $10 per week for twelve 
weeks, the time lost by reason of said accident. The com- 
pany admits that it issued the policy but alleges that the 
policy by its terms had lapsed for non-payment of premiums 
by defendant and was void at the time of the accident. At the 
time the policy was issued Ricks was in the employ of the St. 
Louis, Iron Mountain & Southern Railway Company as assistant 
track foreman with wages of $1.50 per day and board. Ricks at 
that time was working for the company in the Indian Territory, 
and his wages were paid monthly at Ft. Gibson. The agent of 
the company who issued the policy testified that Ricks made an 


* Decision rendered, May 7, 1906. 
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application for the policy on a printed form used by the com- 
pany, and that he at the same time delivered to the agent an 
order for, or assignment of a part of his wages for certain 
months. This order was also made on a printed form used by the 
insurance company. It authorized the insurance company to col- 
lect $4.25 from the railway company of the wages of Ricks earned 
by him in each of the months of August, September, October and 
November, 1903, amounting in all to $17. _ Ricks testified that 
he did not sign any application for the policy, or give any order 
or make any assignment of wages to the company; that he re- 
ceived the policy through the mail; and that there was an in- 
dorsement on the envelope in which it was sent showing that 
Ricks had until the pay day in September to pay the first pre- 
mium, and until the pay day in October to make the second pay- 
ment. But, whether Ricks made a formal application for the 
policy or not, it is certain that he consented to accept it and to 
pay the premiums referred to in the policy, for otherwise he 
would have no contract with the company. It must also have 
been understood that the insurance company should collect the 
premiums from the railway company, and that they should be 
deducted from Ricks’s wages, for the first premium was so de- 
ducted and paid, and he does not deny that it was done with his 
consent. The policy itself clearly indicates that there was an 
agreement to that effect, and otherwise would be unintelligible. 
The policy recites that it was issued 


In consideration of the warranties made in the application 


* %* * and of an order of assignment for moneys therein 
specified on the St. Louis, Iron Mountain & Southern Rail- 
way, 


And contains the following provision :— 


This policy is issued and accepted subject to the following 
conditions: (1) The payments specified in said order are pre- 
miums for separate and consecutive periods of two, two, three 
and five months, and each shall apply only to its correspond- 
ing insurance period. No claim for injuries sustained during 
any period for which its respective premium has not been actu- 
ally paid in full shall be valid under this policy, except in case 
of just claim for injuries sustained before the end of the week 
or month from the wages of which the first premium is to be 
deducted, as provided in said order; but no claims shall be 
valid in any such case if the insured shall have left the employ- 
ment of the employer named in the order without having 
earned in the week or month designated therein sufficient 
wages to pay said first premium, nor if he shall have collected 
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or disposed of the wages earned in said week or month,-so that 

there shall not remain sufficient for the payment of said pre- 

mium, 

The premium for the first insurance period of two months 
was deducted from the August wages due plaintiff by the railway 
company and paid to the insurance company. But the plaintiff 
left the employment of the railway company before the end of 
that month. He earned no wages in September, and the pre- 
mium which was to have been paid from the wages of that 
month was not paid at the time of his injury on the 20th of Octo- 
ber. Plaintiff made the change in his occupation without notice 
to the insurance company, and at the time of his injury was in 
the employ of the street railway company at Little Rock: He 
testified that he knew the premium was unpaid, and that he had 
intended to pay it on the 25th of October, but the accident hap- 
pened before that time. 

As the policy was issued on the 24th day of July, the first insur- 
ance period of two months the premium for which was paid ex- 
pired on the 24th of September, and no other premium was paid. 
It will be noticed that the policy expressly stipulates that “no 
claim for injuries sustained during any period for which its re- 
spective premium has not been actually paid in full shall be valid 
under this policy”. The policy makes an exception in the case 
of injuries received during the first period of insurance, but even 
that exception does not apply when the insured has left the em- 
ployment of the employer named in the order without having 
earned in the month designated sufficient wages to pay the pre- 
mium. If Ricks had remained in the service of the Iron Moun- 
tain Railway Company and had earned wages during the month 
of September sufficient to pay the premium that was to be paid 
from the wages of that month, then there might be reason for 
holding that the policy had not lapsed, even though the insurance 
company had not at the time of the injury actually received pay- 
ment of the premium. But he left the employ of the railway 
company before the month of September and collected all wages 
due him, leaving nothing to pay the premium. Under these cir- 
cumstances we think the Circuit Court erred in instructing the 
jury that “the plaintiff was allowed till the pay day on the Iron 
Mountain Railway at Ft. Gibson to make the second payment 
of premium”. But if we should concede that, under the. peculiar 
facts of this case, that instruction was correct, still the time of 
making the payment certainly did not extend beyond the usual pay 
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day of the railway company at the place named, which, according 
to the testimony of plaintiff himself, was about the 18th or roth 
of the month. As the plaintiff was not injured until the 2oth of 
October, we are of the opinion that, taking the view of the facts 
most favorable to plaintiff, it is still clear that the policy had 
lapsed before the date of the injury. 

The judgment will therefore be reversed, and cause dismissed. 
It is so ordered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


KIDDER 
vs. 


SUPREME COMMANDERY UNITED ORDER 
OF GOLDEN CROSS.* 


Under the Massachusetts statute declaring that no representations shall 
be deemed material unless made with intent to deceive, or the matter 
misrepresented increased the risk, misrepresentations regarding health 
or occupation would not defeat a policy in a benevolent society unless 
made with actual intent to deceive, or the risk was increased. 

The insured is presumed to have knowledge as to her health and treat- 
ment by a physician. 

Failure to disclose a disease inquired about, and generally recognized as 
tending to shorten life avoids the policy’ as a matter of law, but where 
the disease, though serious, is not so recognized, and the insured, in 
ignorance of its character, fails to disclose it, the question as to in- 
crease of risk is for the jury, 

Where the by-laws required notice of proceedings for the expulsion of a 
member to be given, and none such was given, the member was not 
obligated to appeal until notified of the expulsion. The tender back 
of dues in such case to a sister of the member not authorized to re- 
ceive them did not affect the contract. 

Failure to pay assessments when due forfeits the right of insured under 
the contract where so provided in the by-laws, but the burden is on 
the society to prove non-payment. 


Exceptions from Superior Court, Suffolk County. Action by 
Gladys J. Kidder against the Supreme Commandery of the 
United Order of the Golden Cross on a benefit certificate. In 
the Superior Court there was a verdict for plaintiff, and defendant 
brings exceptions. 


Coccan & CoGGANn and G. L. Dinzaway, for Plaintiff. 
W. H. Powers and H. H. Fotsom, for Defendant. 


* Decision rendered, June 20, 1906. 
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BRALEY, J. 

The questions presented by these exceptions may be taken up 
in the order in which they appear in the record. Among the 
most important is the refusal to give five requests for rulings that 
as matter of law the answers of the insured in her application 
which forms a part of the contract having been untrue, and the 
representations being material, the certificate of insurance either 
never attached, or was voidable at the election of the defendant. 
Under St. 1894, p. 684, c. 522, § 21, as amended by St. 1895, p. 
272, c. 271, now Rev. Laws, c. 118, § 21, which has been held to 
include fraternal beneficiary corporations, unless such misrep- 
resentations were made with an actual intent to deceive and the 
subject misrepresented increased the risk they were deemed to 
be ineffectual either to prevent the policies from attaching, or to 
avoid them: Stocker vs. Boston Mutual Life Ass’n, 170 Mass., 
224. By St. 1901, p. 349, c. 422, § 27, now Rev. Laws, c. 119, 
§ 22, under which the certificate in suit was issued, while this pro- 
vision was made inapplicable to such insurance the doctrine of 
the common law was not changed, for the original statute as 
amended was only declaratory as to misrepresentations, and did 
not formulate a new rule except as to warranties: Daniels vs. 
Hudson River Fire Ins. Co., 12 Cush., 416, 425; White vs. Provi- 
dent Sav. Life Assur. Soc. of New York, 163 Mass., 108, 115. See 
Campbell vs. New England Mutual Life Ins. Co., 98 Mass., 381, 
401. When considering and answering the questions involving 
her past and present condition of bodily health, it may be said 
that the insured must be presumed to have been cognizant of her 
physical history within the period to which the inquiries were 
confined, and also to have known if she had consulted, or been 
treated by a physician. Yet if these answers were in the negative 
they are not made warfanties, but being representations only 
they would not defeat the contract unless intentionally false, and 
material to the risk: Daniels vs. Hudson River Fire Ins. Co., 
ubi supra. Their falsity must be found, if at all, in the extrinsic 
evidence, which substantially came from the physician whom she 
consulted, and subsequently employed, and the medical examiner 
of the defendant, who after an examination, approved the appli- 
cation, and accepted her as an insurable risk. During the year 
preceding the application, the insured consulted a physician, and 
also is shown to have received medical advice and treatment for 
slight ailments in connection with her general health, the con- 
dition of which had caused her being confined to her bed, for a 
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few days, but whether these ills should be deemed occasional, or 
classed as protracted in character depended upon inferences to be 
drawn from the evidence. In degree their difference is appar- 
ently so marked that the jury would be justified in finding that 
the applicant truthfully declared, she had not suffered from any 
prolonged sickness, and the representations that her health was 
perfect, and that no material facts bearing upon the subject had 
been suppressed could be found to rest upon her experience of a 
complete recovery from the attacks of temporary sickness, and 
also in her reliance upon competent medical opinion that she was 
not suffering from any organic disease. If from the testimony 
of the family physician it could be said that she formerly had be- 
lieved a serious physical trouble existed, yet it also appears that 
from his diagnosis this belief was groundless, and that she ac- 
cepted and acted upon his opinion. Besides this question was 
framed to cover actual, not imaginary diseases, the supposed 
presence of which, until the sufferer is disabused of such belief 
by competent medical advice is not uncommon. Where, how- 
ever, an applicant has suffered from a disease so grave in its na- 
ture that generally it is recognized as having a tendency to 
shorten life, and fails to disclose the fact in answer to a question 
which calls for such information, it may be ruled as matter of law 
that as the risk is thus increased the policy is void: Brown vs. 
Greenfield Life Ass’n, 172 Mass., 498; Rainger vs. Boston Mu- 
tual Life Ass’n, 167 Mass., 109. So a misstatement as to age if 
there is a material increase of years subsequently shown has the 
same effect: Dolan vs. Mutual Reserve Fund Life Ass’n, 173 
Mass., 197, 200. But where the insurer in reply to a question 
calling for the fact has not been informed of a disease which, al- 
though serious, may not have this tendency, it is for the jury to 
say if the risk has been increased: Hogan vs. Metropolitan Life 
Ins. Co., 164 Mass., 448; Levie vs. Metropolitan Life Ins. Co., 
163 Mass., 117; White vs. Provident Savings Life Assur. Soc., 
ubi supra. Within the last category also falls the answers to the 
questions relating to the consulting of physicians, or of treat- 
ment by them. The obtaining of medical advice or treatment 
under some circumstances may be indicative of such impairment 
of health as to make the patient an undesirable risk, or such acts 
may be only for the object of obtaining relief for common though 
not incurable complaints which do not result in any permanent 
physical derangement. It was for the jury to find under suitable 
instructions whether the incorrect answers to these questions 
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were material, or intentionally false: White vs. Provident Sav- 
ings Life Assur. Soc., ubi supra. 

There was a further inquiry in reference to her occupation 
which seems to have been that of a housewife, and here it also 
could have been determined that in so far as such a question was 
applicable her usual calling had not been interrupted in the sense 
that by reason of long continued or severe sickness she had been 
rendered incapable of supervision of the household, or incapaci- 
tated from resuming her ordinary labor. These requests, there- 
fore, were rightly refused, and the instructions given fully and 
accurately stated at law. 

The second exception is to a refusal to rule that if during the 
life of the decedent the defendant rescinded the contract, and ex- 
peiled or disconnected her from the order, it became her duty if 
she desired to continue a member to exhaust by an appeal the 
exclusive remedies provided by its constitution and general 
laws for reinstatement. By accepting the application, issuing 
the insurance certificate, and recognizing her as a member by 
receiving dues and assessments, the defendant became bound on 
the face of the contract at her death to pay to the plaintiff as 
beneficiary the benefit provided by its terms: Com. vs. Wether- 
bee, 105 Mass., 149, 1600; Wuerfler vs. Trustees of Grand Grove 
of Historical Order of Druids, 116 Wis., 19. While this contract 
contained no provision for cancellation at the option of the de- 
fendant either with or without notice to the insured, it was pro- 
vided by these laws that any member who gained admission by 
reason of any false statements contained in the application should 
on conviction be expelled, but before such expulsion could be 
ordered the accused was entitled to be informed of the charges 
made against him, and to be heard in his defense. Without any 
previous notice giving such an opportunity, and in obedience to 
an order irom the principal officer of the defendant, who was 
clothed with authority to act in its behalf, the subordinate com- 
mandery voted to return the amount previously paid for dues 
and assessments, and to notify the decedent that having gained 
admission through misrepresentation she had been disconnected. 
But no tender was ever made, or notice communicated because 
at the time the vote was passed, and until death she was mortally 
sick, and substantially unconscious. If the action taken was ir- 
regular a member, under the defendant’s laws would not be 
called upon to appeal until notice of conviction and subsequent 
expulsion had been received. By reason also of this condition 
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the attempt to rescind was not perfected, and the vote of discon- 
nection, if treated as an act of rescission, and the notice given 
and tender made to her sister, but who is not shown to have 
been authorized to act in her behalf, was inoperative for this pur- 
pose: Pollock, Cont. (7th Ed.), 580. See Howland vs. Cen- 
tennial Fire Ins. Co., 121 Mass., 499. It is unnecessary to ex- 
press an opinion upon the validity of these proceedings, for if 
without granting an opportunity of being heard before member- 
ship was declared forfeited they could be upheld as valid until 
suspended by an appeal no effective notice of disconnection hay- 
ing been given there was no occasion for resorting to this 
remedy. Neither is any provision found that an appeal could be 
prosecuted in her behalf by a stranger and this ruling also was 
properly refused: Gray vs. Christian Society, 137 Mass., 329, 
331; Karcher vs. Supreme Lodge Knights of Honor, 137 Mass., 
363, 370. 

The third exception is to a refusal to grant a request, that a 
verdict be ordered in the defendant’s favor because by the self 
executing action of one of its by-laws a failure by the decedent 
to pay or tender an assessment that had accrued during her sick- 
ness operated to dissolve her membership, and forfeited the in- 
surance. While her complete physical and mental disability 
would not relieve her from an exact performance of this condi- 
tion, a by-law embodying this specific purpose, which by refer- 
ence is made a part of the certificate, holds a place in this form 
oi insurance similar to a clause of forfeiture for a failure to pay 
the annual premium, after the first has been paid, as provided in 
contracts of regular life insurance: Wareham Bank vs. Burt, 5 
Allen, 113, 116; Thompson vs. Ins. Co., 104 U. S., 252, 259; Car- 
penter vs. Centennial Life Ins. Ass’n, 68 Iowa, 453; Yoe vs. 
Masonic Mutual Bene. Ass’n of Baltimore, 63 Md., 86, 93; Com. 
vs. Wetherbee, ubi supra; McAllister vs. New England Mutual 
Life Ins. Co., 101 Mass., 538, 561. In either, such a provision is 
inserted for the benefit of the insurer upon whom consequently 
rests the burden of proving that by reason of non-compliance a 
forieiture follows, either of the certificate, or of the policy: 
Kingsley vs. New England Mutual Fire Ins. Co., 8 Cush., 393, 
404; Hodsdon vs. Guardian Life Ins. Co., 97 Mass., 144; Rice 
vs. New England Mutual Aid Society, 146 Mass., 248, 252; Lyon 
vs. Royal Society of Good Fellows, 153 Mass., 83, 84; Water- 
worth vs. American Order of Druids, 164 Mass., 574; Campbell 
vs. Supreme Lodge Knights of Pythias of the World, 168 Mass., 
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397, 400; Petherich vs. Order of Amaranth, 114 Mich., 420, 423; 
Ferguson vs. Union Mutual Life Ins. Co., 187 Mass., 8; Harris 
vs. North American Ins. Co., 190 Mass., 361, 369. But if under 
the present certificate lapse of membership by a failure to pay the 
regular monthly assessments works a forfeiture of the contract, 
this defense is not open to the defendant as it has not been 
pleaded, and it cannot be raised under an answer which as to 
this issue contains only a general denial: Rev. Laws, c. 173, § 27; 
Mulry vs. Mohawk Valley Ins. Co., 5 Gray, 541, 543; Orrell vs. 
Hampden Fire Ins. Co., 13 Gray, 431, 434; Thayer vs. Connor, 
5 Allen, 25; Hodsdon vs. Guardian Life Ins. Co., ubi supra; 
Pitt vs. Berkshire Lite Ins. Co., 100 Mass., 500, 503; Perley vs. 
Perley, 144 Mass., 104, 107; Freeman vs. Travelers Ins. Co., 142 
Mass., 572. 578; Shea vs. Mass. Benefit Ass’n, 160 Mass., 289. 
It, therefore, becomes unnecessary to determine whether after 
the defendant had unreservedly declared not only that her mem- 
bership was terminated, and the contract repudiated, but ordered 
the subordinate commandery, which was bound to obey its com- 
mands, not to receive dues or assessments, either from the in- 
sured, or from any person acting in her behalf, further tender of 
performance within the time elapsing between the vote and her 
death had been waived, or the defendant had become estopped 
from making such defense. 

The exception to the refusal to give this ruling cannot be sus- 
tained, and the rulings given, that upon this issue there was no 
question of fact for the jury to determine, as they were only to 
decide if false representation had been made, were correct. 

Exceptions overruled. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WILBER Et AL. 
v8. 


SUPREME LODGE OF NEW ENGLAND 
ORDER OF PROTECTION et at.* 


Where the household consisted of the insured, his wife and her two un- 
married sisters, and one of the sisters and the insured earned the 
needed funds while the wife and the remaining sister cared for the 
house, and the insured took out a benefit certificate after the death of 
his wife, to aid the others in case of his death, making one of the sis- 
ters beneficiary, she was a dependent within the meaning of the stat- 
ute limiting beneficiaries of benevolent societies to dependents. 


Exceptions from Superior Court, Suffolk County. Action by 
George A. Wilber and others against the Supreme Lodge of the 
New England Order of Protection and Lucy Cooper, claimant, 
on a certificate of insurance issued by defendant on the life of 
George T. Wilber. At the close of the evidence plaintiffs re- 
quested the court to direct a verdict for them, and to rule that 
there was no evidence that claimant was a dependent or relative 
of Wilber under the statute, and was therefore not entitled to the 
proceeds of the certificate. The court refused to so rule, and 
plaintiffs bring exceptions. 


Jas. F. SWEENEY and Howarp A. Witson, for Plaintiffs. 
ALFD. S. HAyvrEs and ALVAH G. SLEEPER, for Claimant. 


HAMMOND, J. 

The question is whether the evidence warranted a finding that 
Lucy Cooper was “dependent” upon George T. Wilber within 
the meaning of that word as used in St. 1882, p. 149, c. 195, § 2 
(now Rev. Laws, c. 119, § 6). 

She testified that prior to July 14, 1897, she and her two sisters, 
Agnes and Georgianna, were all keeping house together in Cam- 
bridge; that she and her sister Agnes worked out and earned 
the money necessary to maintain the home; that Georgianna, 
who was not strong, did the housework ; that all this was known 
to Wilber; and that on July 14, 1897, Agnes married him; that 
before the marriage Agnes said to Wilber that she would not 
marry and break up the home of herself and sisters, and that he 


* Decision rendered, June 21, 1906. 
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said that if she would marry him, all the sisters should go with 
her and “always have a home as long as he lived”. 

She further testified that after the marriage the old home was 
broken up and they all went to live with Wilber; that the ar- 
rangement was that Agnes should “run the house” and Georgi- 
anna would help her in the work, and she (the witness) should 
“give in what she could”; that in pursuance of that arrangement 
Agnes and Georgianna kept the house while Wilber and the wit- 
ness worked out and supported the family, he contributing from 
$12 to $15 a week and she $4 a week, and sometimes more; that 
these sums were turned over to Agnes, who bought the food, 
paid the rent and “ran the house on it”, and Wilber and Agnes 
“had their clothes out of it”. In a word, they were all members 
of the same household, each contributing either by money or by 
work to the maintenance of the common home. 

She further testified that, after the death of Agnes, Wilber 
said that “we would go on keeping house just the same as we 
did before my sister died, giving in together and keeping house”, 
and also that “if we would keep on keeping house for him, we 
might go on and live the same way we had been living”. She 
also testitied that in pursuance of that arrangement the home 


was kept up as before until Wilber’s death, Georgianna acting as 
treasurer. 


There was also evidence that Wilber, after the death of Agnes, 
said to Lucy that he had made her one of the beneficiaries be- 
cause his children (by a former marriage) all had good homes, 
and that if anything happened to her she had her sister Georgi- 
anna to look after and needed the money. 

In McCarthy vs. New England Order of Protection (153 Mass., 
314, 318) it was said that in interpreting this statute “legal de- 
pendency [is] not the test”, and that the statute should be lib- 
erally construed. Morton, J., in giving the opinion, uses the fol- 
lowing language: “Trivial or casual, or perhaps wholly chari- 
table assistance, would not create a relation of dependency 
within the meaning of the statute or by-laws. Something more 
is undoubtedly required. The beneficiary must be dependent 
upon the member in a material degree for support or mainten- 
ance, or assistance, and the obligation on the part of the member 
to furnish it must, it would seem, rest upon some moral, or legal 
or equitable grounds, and not upon the purely voluntary or chari- 
table impulses or disposition of the member.” 


In the present case the jury might properly have found that 
VoL. XXXV.—50. 
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Lucy was dependent upon the assistance of Wilber to support 
herself and Georgianna in his lifetime in the same degree of 
comfort in which they had lived prior to his marriage to Agnes, 
and that Wilber had agreed in substance that the family should 
not be broken up, and that such loss as might be suffered from 
the fact that Agnes, in consequence of her marriage, had become 
a non-producer, should be made up by his contribution to the 
common fund. They might further have found that after the 
death of Agnes it was the assistance so rendered by Wilber which 
enabled Lucy and Georgianna to live in the same degree of com- 
fort as before, and that this assistance was given and received, 
not as a gratuity but under a mutual recognition of a moral obli- 
gation on the part of Wilber to stand to his promise; and that 
under the pressing sense of such an obligation Wilber made 
Lucy a beneficiary under the policy. In other words, the jury 
might have found that the assistance was not trivial or casual or 
wholly charitable, but was substantial and material, and that the 
obligation to furnish it, although perhaps not enforceable in law, 
nevertheless rested upon moral and equitable grounds, and that 
it was furnished not gratuitously, but in recognition of that ob- 
ligation. This was enough: McCarthy vs. New England Order 
of Protection, 155 Mass., 314. 
Exceptions overruled. 
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SUPREME COURT OF ARKANSAS. 


McCULLOCH 
v8. 


MUTUAL RESERVE FUND LIFE ASS’N Et At.* 


Under a bond given by a company to the state conditioned for the pay- 
ment of claims due on its policies there can be no recovery on the 
bond where there can be none on the policy. 

Where the policy stipulated that any suit must be begun within one year 
from the time of death, and payment was made to the guardian of a 
beneficiary under the will without bond, an action on the bond after 
the expiration of the limitation period by the beneficiary on coming 
of age on the ground that he has not received the insurance money 


cannot be sustained, though it might be otherwise except for the 
limitation clause. 


Appeal from Circuit Court, Pulaski County. Action by Ben 
McCulloch against the Mutual Reserve Life Association and 
another. From a judgment for defendants, plaintiff appeals. 


Statement of facts by Rrppick, J. 


In December, 1893, Dr. McCulloch died in this state. He held 
a policy on his life for $10,000 in the Mutual Reserve Fund Life 
Association. The beneficiaries in this policy were his two sons, 
Gilbert and Ben McCulloch, who were minors at the time of the 
death of their father. He left a will directing that his wife should 
be appointed guardian of his sons without bond. This was done 
and the company paid the money to her. Afterward, when the 
sons became of age, one of them brought this action against the 
company and its bondsmen to recover his portion of the amount 
due on the policy. The bond to the state of Arkansas given by 
the insurance company as principal and the Union Guaranty & 
Trust Company as surety in the sum of $20,000, has a condition 
in it that if the association “shall promptly pay all claims arising 
and accruing to any person or persons during said term of one 
year by virtue of any policy issued by said company upon the life 
of any citizen of Arkansas when the same shall become due then 
this obligation shall be void, otherwise.to remain in full force 
and effect”. The plaintiff alleged that no guardian was ever 
" * Decision rendered, Feb. 17, 1906. 
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legally appointed for him; that he was entitled to half of the 
amount due on the policy; that the company had never paid the 
amount to him or to any one for him; that by reason of the 
failure of the company to pay him the conditions of its bond were 
broken, wherefore he asked judgment for the $5,000 and interest. 
The company filed an answer in which it pleaded payment, and 
further pleaded the statute of limitations, and that the suit was 
not commenced within one year after the death of the assured. 
The policy contained the following provision: “Said association 
shall not be liable nor shall any suit or proceeding be brought 
after the lapse of one year from the date of the death of said 
member.” The Circuit Court held that this provision was valid, 
and that as the action was not commenced within that time no 
recovery could be had, and gave judgment for defendant. Plain- 
tiff appealed. 


Woop & HENDERSON, for Appellant. 
GEORGE BURNHAM, JR., and RoskE, HEMINGWAY, CANTRELL 
& LouGHBoROUGH, for Appellees. 


RIDDICK, J. (after stating the facts). 

This is an appeal from a judgment of the Circuit Court holding 
that the right of action which accrued to plaintiff as one of the 
beneficiaries in a policy of insurance was cut off by the provision 
in the policy which limited the time for bringing the action on 
the policy to one year after the death of the assured. As plain- 
tiff did not bring this action either within a year of the death of 
the assured or within a year of his arriving at age, it is evident 
that he is cut off by this provision of the policy if it applies to 
this kind of an action. 

But counsel for appellant contends that this is not an action 
on the policy, but on the bond given by the company to the state 
for the payment of the policies issued by the company. He con- 
tends that the principle which governs here is the same as that 
which applies in an action to foreclose a mortgage given for the 
security of a debt, when the fact that the right of action on the 
note or account secured is barred does not impair the remedy 
by foreclosing the mortgage if a longer period of limitation be 
applicable to the mortgage: 19 Am. & Eng. Ency. Law (2d Ed.), 
177. But the facts here do not seem to us to bring this case 
within that rule. This is not the ordinary case of a debtor giv- 
ing to a creditor security for a debt which is a lien on property. 
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It is the case of an insurance company executing a bond to the 
state in compliance with the statute of the state designed to pro- 
tect its policyholders in the state by compelling the company to 
carry out its contracts made in this state. There was, we think, 
no intention of the Legislature to enlarge or extend the liability 
of the company. 

Now the right of action on the bond may not be affected by 
the limitation in the policy, but the question of whether plaintiff 
is entitled to recover does depend not only on the bond but also 
on the forms of the policy. Although the contracted limitation 
in the policy may not, strictly speaking, operate to bar the 
action on the bond, yet no recovery can be had unless something 
is due plaintiff on the policy. For, while this is an action on the 
bond, the right to recover, as before stated, depends on the policy 
also. In order to recover, the plaintiff must show not only the 
execution of the bond but that there is something due him on the 
policy which the company has refused to pay. But the condition 
in the policy, that the company shall not be liable unless suit is 
brought within one year, has a very different effect from that of 
the statute of limitations on a debt. The statute of limitations 
affects the remedy only. The debt still exists, and, if it be secured 
by a mortgage which is not barred, the mortgage may be fore- 
closed and the debt collected, though no action could be brought 
on the debt itself. But by this clause in the policy the company 
owes nothing if suit be not brought within one year. After that 
time not only the remedy but the debt itself is gone and there is 
no right to recover, for that was the condition upon which the 
promise to pay the amount of the policy was made: Williams 
vs. Ins. Co., 20 Vt., 222; Cray vs. Hartford Ins. Co., 1 Blatchf., 
280, Fed. Cas., No. 3,375; 2 May on Ins., § 482; 4 Cooley, 
Briefs on Ins., 3969. 

In this case, the company attempted in good faith to carry out 
its policy. It paid the amount of the policy to the mother of the 
plaintiff, who had been appointed his guardian, and she testified in 
this case that she spent the money for his benefit, but as she had 
executed no bond it is doubtful if this payment to her would 
have protected the company had this action been commenced in 
time. But it was not, and, by the terms of the policy, the com- 
pany is no longer liable. So far as the policy is concerned it 
must now be conclusively presumed that ‘the company owes the 
plaintiff nothing on its policy. As before stated, we do not think 
it was the intention of this statute to enlarge the liability of the 
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company and to permit a recovery on the bond when nothing 
was due on the policy. We are therefore of the opinion that the 
Circuit Court correctly held that under the circumstances of this 
case there was no liability on the bond. 

Judgment affirmed. 


McCulloch, J., took no part in the decision of this case. 


SUPREME COURT OF TENNESSEE. 


SUGG 
vs. 


EQUITABLE LIFE ASSUR. SOC’Y.* 


The policy provided that it should lapse in case of non-payment of pre- 
mium, except that where premiums had been paid for a certain time 
a paid-up policy should be granted without action by insured, or in 
lieu thereot, at his option, either a cash surrender, or, if the policy is 
surrendered within the days of grace or with satisfactory evidence of 
health within a year thereafter, a paid-up term policy for the full 
amount, 

Held, That in case of the death of the insured after failure to pay the pre- 
mium due, and without any option having been exercised, the bene- 


ficiary cannot claim the proceeds of a term policy but only the amount 
of a paid-up policy. 


Where it was claimed that the assignee of the policy had called at the 
office on the day that the premium came due and offered to pay it, 
but was told by a duly authorized agent that extended term insurance 
had been granted, and agreed to notify the assignee if such was not 
the case, and failed to do so, a demurrer should have been overruled 
and the issue of estoppel should have been tried on its merits. 


Appeal from Chancery Court, Shelby County. Suit by C. F. 


Sugg against the Equitable Life Assurance Society. From a 
decree sustaining a demurrer to the bill, complainant appeals. 


FINLEY & FINLEY, for Appellant. P 
Henry Crart, for Appellee. 


MCALISTER, J. 
The object of this bill is to recover the sum of $1,000 alleged 
to be due on a policy of life insurance issued by the defendant 
company to one Jno. W. Boyd and by the latter assigned to 
the complainant to secure the payment of a debt which exceeded 
———__<_ °° 
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the face amount of the policy. The policy was issued on the 27th 
of September, 1901, and provided for the payment of a premium 
of $33 on the 27th day of September of each year. The insured, 
John W. Boyd, died November 14, 1904. At the time of his 
death there had been paid three annual premiums, but the last 
premium, due and payable September 27, 1904, had not been 
paid. The policy is made an exhibit to the bill, and among other 
provisions necessary to be noticed are the following :— 


Clause 7. This policy shall lapse and, together with all pre- 
miums paid thereon, shall forfeit to the society on the non- 
payment oi any premium when due, except that, provided pre- 
miums shall have been paid for the periods respectively 
mentioned in the following table, there shall be granted, with- 
out any action on the part of the assured, paid-up life assur- 
ance for the amount fixed in said table; or in lieu thereof, at 
the option of the assured, (1) the cash value fixed in said table 
upon the due surrender of its policy to the society at its home 
office in New York City at any time after its termination; or 
(2) provided this policy is surrendered within the days of 
grace, or with satisfactory evidence of good health within one 
year thereafter, a paid-up term policy for the full amount as- 
sured under this policy for the time stated in said table. 


The theory of the bili is that when default was made in the 
payment of the last premium, due September 27, 1904, the policy 
was not forfeited, but that by virtue of clause 7, already quoted, 
the insurance was extended for a period of four years and eleven 
months, 

The defendant company demurred to a portion of the bill and 
answered the remainder. In its answer it admitted that, not- 
withstanding default in the payment of the premium due Sep- 
tember 27, 1904, the assured was, under the automatic action of 
clause 7 of the policy, entitled to a paid-up policy for $150, and 
that the court might treat the case as if this paid-up policy for 
$150 had been issued to the assured before his death, and ac- 
cordingly might pronounce a decree for such amount. 

The answer further averred that the company had offered, re- 
cently after the death of assured, to pay to the assignee of the 
policy this sum of $150. 

The company demurred to the bill so far as it sought to re- 
cover any amount in excess of the sum of $150 admitted by de- 
fendant to be due, averring that the policy had been forfeited 
for non-payment of the premium due September 27, 1904; (2) 
that the alleged agreement made by the agent was by the terms 
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of the policy unauthorized. The disposition of the demurrer de- 
pends upon a proper construction of clause 7 of the policy already 
quoted. It is insisted on behalf of the demurrant that clause 7, 
when properly construed, provides that when three annual pre- 
miums shall have been made, and default is made in the payment 
of the fourth premium, that there will be granted without action 
on the part of the assured (1) a paid-up policy for the amount 
fixed in the annexed table; to wit, the sum of $150; (2) a loan 
or cash surrender value of the policy for the amount stated in 
the table; to wit, the sum of $40; or (3) extended term insur- 
ance—that is to say, an extension of the full amount of the 
policy for the period fixed in the table; to wit, four years eleven 
months. 

The insistence of counsel for the complainant is that the 
phrase “without action on the part of the assured” is not con- 
fined to any one of these privileges, but that it applied to ex- 
tended term insurance, as well as to a paid-up policy, or to a cash 
surrender value. In the language of counsel, the argument is 
that “after three premiums are paid, if the fourth premium is 
not paid, the full benefits of the policy ceased, and the contract 
automatically offers the insured three different and inconsistent 
options, and a selection by the assured (or his assignee) is neces- 
sary to designate the option. It is certainly not the intent of the 
policy that the insurer should make the choice. It is the intent 
of the policy that the insured should remain insured, and not that 
the insurer should compel him to select something he does not 
want”. 

On the other hand, the insistence of counsel on behalf of the 
company is that the assured, after default in the payment of the 
premium and his failure to exercise any one of the options, had 
no further interest in the policy, except the right to demand a 
paid-up policy of $150. We are of opinion that this construction 
of the policy is sound, and that the contention made on behalf 
of the complainant is not maintainable. This is perfectly appar- 
ent from a careful reading and analysis of clause 7 of the policy, 
which provides :— 

This policy shall lapse and, together with all premiums paid 
thereon, shall forfeit to the society on the non-payment of any 
premium when due, except that, provided premiums have been 
paid for the periods respectively mentioned in the following 


table there will be granted without action on the part of the 
assured paid-up assurance for the amount fixed in said table. 
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It is conceded that this sentence only provides for the paid-up 
policy without action on the part of the assured for the amount 
fixed in the annexed table; to wit, $150. 

It thus appears that, if no other settlement is selected by the 
assured in the manner provided by the policy, an automatically 
paid-up policy for $150 is due and payable by the company; but, 
as we have already seen, the assured has two other options of- 
fered to him in the following clauses of the same sentence; viz.: 


Or, in lieu thereof, at the option of the assured, (1) the cash 
value fixed in said table, upon the due surrender of this policy 
to the society at its home office in New York City, at any 
time after its termination; or (2) provided this policy is sur- 
rendered within the days of grace, or with satisfactory evidence 
of good health within one year thereafter, a paid-up term 
policy for the full amount assured under the terms of this 
policy for the time stated in said table [to wit, four years eleven 
months]. 


it will be observed, however, that the other options may be 
exercised by the insured upon the condition that the original 
policy is surrendered to the society within the days of grace 
(thirty days after forfeiture—fourth clause), or within twelve 
months, with a certificate of good health. It is only upon a 
compliance with these conditions that the assured is entitled to 
a paid-up term policy “for the full amount insured under this 
[the original] policy, for the time stated in the table”. Now, it 
is perfectly clear that, if the assured had exercised this option 
and surrendered the original policy he would have been entitled 
to an extended term insurance for $1,000, which would have ex- 
pired by limitation at the end of four years eleven months. 

We held at the present term, in Eliza G. Anderson et al. vs. 
Conn. Mutual Life Ins. Co. (94 S. W., ), that where by the 
terms of the policy the insured is entitled to a paid-up policy for 
a part of the same insurance, provided he surrenders the original 
policy within a designated period after the failure to pay a pre- 
mium, the surrender of the policy within the time designated is 
a condition precedent to the right to demand the paid-up insur- 
ance. It is not charged in the present bill that the insured had 
surrendered or offered to surrender the original policy herein for 
the purpose of exercising either of the options guarantied him 
by the contract of insurance. On the contrary, the original 
policy is annexed to the present bill and is the basis of the suit 
now sought to be maintained. 
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In Knapp vs. Homeeopathic Mutual Life Ins. Co. (117 U. S., 
414) the policy in suit contained the following clause :— 


This policy oi insurance, after two annual premiums shall 
have been paid thereon, shall not be forfeited or become void 
by reason of the non-payment of a premium; but the party in- 
sured shall be entitled to have it continued in force for a 
period to be determined as follows; to wit: The net value of 
the policy, when the premium becomes due and is not paid, 
shall be ascertained according to the “combined experience” 
or “insurer's” rate of mortality with interest at 14 per cent 
per annum. Four-fifths of such net value shall be considered 
as a net single premium of temporary insurance, and the term 
for which it will insure shall be determined according to the 
age of the party at the time of the lapse of premium and the 
assessments of mortality and interest aforesaid, or, at his op- 
tion, may receive a paid-up policy for the full amount of pre- 
mium paid: Provided that, unless this policy shall be sur- 
rendered and such paid-up policy shall be applied for within 
ninety days after such non-payment as aforesaid, then this 
policy shall be void and of no effect. 


Mr. Justice Gray, in dealing with this clause of the policy, 
said: “The single purpose of this clause is that, after two an- 
nual premiunis shall have been paid, a failure to pay any subse- 
quent premium shall not have the effect of voiding the whole 
insurance, but the assured shall have the right of an insurance 
for such a sum and such a time as the premiums already paid 
would equitably cover. The policy does not declare that it shall 
continue of itself without any act of the assured. On the con- 
trary, it stipulates that ‘the party insured shall be entitled to 
have it continued in force for a period to be determined’ by as- 
certaining according to certain rules the net value of the policy 
at the time of failure to pay a premium, and making the amount 
of that value, considered as a single premium, the basis for de- 
termining, or for which there shall be a temporary insurance for 
the full amount of the original policy. It then prescribes an 
alternative by which the party insured ‘at his option may receive 
a paid-up policy for the full amount of premium paid’. In short, 
the forfeiture of the policy by a failure to pay any premium 
after the first two is not absolute but qualified; and the party 
insured is entitled to be insured according to the sum already 
paid in premiums, either for the full amount of the original 
policy, so long as that sum would pay for it, or else for the full 
term of the original policy for such amount as that sum would 
pay for. Then follows the proviso :— 
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That unless this policy shall be surrendered and such paid- 
up policy shall be applied for within ninety days after such 
non-payment as aforesaid, then this policy shall be void and 
of no effect. 


“It is contended on behalf of the plaintiff that the words ‘such 
paid-up policy’ show that this provision refers only to a new 
insurance determined by the second method (that is, for the full 
term of the original policy, and for an amount dependent upon 
the sum already paid in premiums), and that, if the assured does 
not seasonably apply for such an insurance, she still remains in- 
sured for the full amount for a time computed according to the 
sum paid. But the proviso does not say that, upon a failure to 
surrender the original policy and to apply for a paid-up policy, 
the original policy shall stand good for a temporary insurance, 
but that it ‘shall be void and of no effect’. * * * Taking the 
whole clause together, it is clear that the assured is to have the 
benefit of that sum in one or two ways at her election, and that 
election must be made within a certain time. As that time ex- 
pired without any election, or any excuse for not making one, 
the forfeiture became complete under the express provisions of 
the policy, etc.:” Cravens vs. New York, etc., Ins. Co., 148 Mo., 
611; Schneider vs. U. S. Life Ins. Co., 123 N. Y., 114; Neder- 
land Ins. Co. vs. Meinert, 199 U. S., 171. In view of these au- 
thorities and the failure of the assured to apply for an extended 
term insurance, we are of opinion the policy was forfeited, except 
as to the sum of $150, admitted by the company to be due as 
paid-up insurance. 

Complainant insists, however, that, whatever construction 
may be placed on clause 7 of the policy, the company is estopped 
to deny that the policy was extended for four years eleven 
months from September 27, 1904, on account of certain state- 
ments and representations made by one of its duly authorized 
agents. The allegation of the bill on this subject is that three 
annual premiums had been paid on the policy, and on the very 
day the fourth premium had become due; to wit, September 27, 
1904, the complainant, Sugg, assignee of the policy, “called at 
the office of the company in the city of Memphis, and stated to 
the duly authorized agent of the defendant that he was ready to 
pay the fourth premium on said policy, and complainant was in- 
formed by said agent that the defendant had granted the ex- 
tension provided by said policy to John W. Boyd (the assured) ; 
that complainant told said agent that if said insurance was not 
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extended, so that said policy would remain in force, complain- 
ant was ready to pay the premium, and requested said agent to 
notify complainant at his postoffice in Lauderdale County, Tenn., 
and stated that he would pay same, and said agent agreed to do 
so; and that complainant has never received any notice of any 
kind from defendant or its agents, and complainant was then 
and has ever since been willing to pay same if defendant had noti- 
fied him that it claimed the same”. 

The bill further alleges “that by the representations of said 
agent he was induced to believe, and did believe, that the policy 
had been extended for the period of four years eleven months 
from September 27, 1904, that he acted thereon, and that he had 
never been notified to the contrary in any manner by defendant”. 

The demurrer on behalf of the company proceeds upon the 
idea that this allegation of the bill contravenes clause 14 of the 
policy which is as follows: “The policy and the application 
therefor taken together constitute the entire contract, which 
cannot be varied, except in writing by one of the following ex- 
ecutive officers of the society at its home office in New York; 
viz.: The president, one of the vice-presidents, the secretary, the 
assistant secretary, the comptroller, the actuary, the assistant 
actuary, the treasurer, the auditor, the associate auditor, the re- 
corder, the registrar, or the assistant registrar.” 

As already seen, the allegation of the bill is that the assignee 
of the policy appeared at the office of the company in the city 
of Memphis on the day the last premium was due for the purpose 
of paying the same, when he was informed by the duly author- 
ized agent of the company that the company had granted the ex- 
tension provided by said policy to John W. Boyd, the assured, 
and promised to notify said assignee at his postoffice if said in- 
surance had not been extended, so that said policy would remain 
in force. If the complainant was misled by the statements of a 
duly authorized agent of the company, it is clear the company 
is estopped to insist upon a forfeiture of the policy. While the 
bill fails to state the name of the duiy authorized agent of the 
company, or the position he occupied, the demurrer admits that 
he was duly authorized. No exception is taken by the demurrer 
to the indefiniteness of the bill on this subject, and we think that 
the company should be required to answer. 

In Life Ins. Co. vs. Fallow (110 Tenn., 720) this court said: 
“But the law is equally well settled that insurers are estopped to 
insist upon forfeitures for non-payment of premiums when due, 
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when by any course of action, representation or dealing the as- 
sured had been led to believe that the forfeiture will not be in- 
sisted upon; or, as was said in New York Life Assurance Co. 
vs. Eggleston: ‘Any agreement, declaration or course of action 
on the part of an insurance company, which leads a party hon- 
estly to believe that by conformity thereto a forfeiture of his 
policy will not be incurred, followed by due conformity on his 
part, will and ought to estop the company from insisting upon 
the forfeiture, though it might be claimed under the express let- 
ter of the contract. The company is thereby estopped from en- 
forcing the forfeiture.’ ” 

In the same case it was said as follows: “But in this state the 
rule has been given a larger scope, and it has been held that a 
general agent may waive conditions in the policy, and that the 
company will be thereby estopped to insist upon them in the 
enforcement of a forfeiture, when such agent acts within the ap- 
parent scope of his employment as agent of the company :” 
Murphy vs. Continental Life Ins. Co., 3 Baxt., 440; Southern 
Life Ins. Co. vs. Booker, 9 Heisk., 606. 

In Leslie vs. Knickerbocker Life Ins. Co. (63 N. Y., 27) it 
appeared that an agreement was made by a “person standing 
at the insurer’s desk” of the defendant company to notify the 
assignee when the premium was due on the said policy, and no 
notice, in conformity to said agreement, was given, the company 
was adjudged liable. The court in the midst of its opinion said: 
“Even if there had been no primary hostile intent in the action of 
one who may in a certain event become entitled to a forfeiture, 
or other right arising from non-performance of a condition, if 
by his act he has induced another to omit strict performance, he 
may not take the benefit or exact the forfeiture.” 

Still we do not undertake to adjudge the liability of the com- 
pany on the alleged estoppel arising from the representations 
of the alleged duly authorized agent. We think the case should 
be remanded for an answer and proof on this subject. 

Reversed. 
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SUPREME COURT OF MICHIGAN. 


WYANDOTTE BREWING CO. 
v8. 
HARTFORD FIRE INS. CO.* 


The policy of standard form provided that it should be void if the building 
insured was on ground not owned by insured in fee simple. 


Held, That where the application was oral and the building, unknown to 
the agent or insurer, was on leased ground, the policy was void, and 
the case was not affected by the fact that insured had not read the 
policy and was ignorant of the provision. 


Error to Circuit Court, Wayne County. Action by the Wy- 
andotte Brewing Company against the Hartford Fire Insurance 


Company. Judgment in favor of plaintiff, and defendant brings 
error. 


MAYBURY, LUCKING, EMMons & HELFMAN, for Appellant. 
CHARLES H. MARR (Dickinson, Stevenson, Cullen, Warren & 
Butzel, of counsel), for Appellee. 


McALvay, J. 

Suit was brought by plaintiff upon a fire insurance policy of 
the Michigan standard form for the sum of $600, issued by de- 
fendant to plaintiff November 29, 1902, for one year and cov- 
ered the ice houses of plaintiff on Detroit River in Wyandotte, 
Mich. The application for insurance was verbal. The lots upon 
which the buildings stood were not owned by plaintiff, but were 
occupied by it as lessee. The land belonged to the Marx estate 
when the policy was issued and was subsequently partitioned. 
Nothing was said by either party at the time the policy issued 
relative to the title or interest of plaintiff in and to the land upon 
which the property was located. Marx, president of defendant 
company, accepted the policy without reading or examining it, 
placed it in his safe and retained it, and claimed he never knew 
its contents. Upon the partition proceedings Nicholas Marx 
and John Marx each acquired title to one of these lots. They 
were brothers of Frank Marx, president of plaintiff company, 
who purchased John’s lot. He was unable to agree with Nich- 
olas as to the rent, which was to be thereafter paid by plaintiff, 


* Decision rendered, July 3, 1906. 
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for the ground on which one of the ice houses stood. Nicholas 
Marx ordered the ice house removed from his lot. Plaintiff 
agreed to do this by December 1, 1903. The fire which de- 
stroyed the ice houses occurred November 17, 1903. After the 
fire there was attached to the policy the following rider :— 


It is hereby understood and agreed that the interest of the 
Wyandotte Brewing Co. covered in policy number 20,919 is 
assigned to Frank Marx and is his property exclusively. 

The same statement was made in the proofs of the loss. The 
declaration in the case alleged relative to the foregoing assign- 
ment that this “indorsement attached to said policy of insurance 
was attached by defendant’s agent under a mistaken idea of the 
facts in the case, and said indorsement was not authorized by the 
plaintiff or its officers until after said fire had occurred”. De- 
fendant denied plaintiff's right to recover, upon the following 
grounds: (1) Because the building insured was upon “ground 
not owned by the insured in fee simple’, and no written “agree- 
ment” thereof was indorsed on the policy as required by the 
terms thereof. (2) Because title to the ground on which the 
insured buildings stood changed after issuance of the policy and 
no written “agreement” of the change was indorsed on the 
policy, as required, by the terms thereof. (3) Because the policy 
had been assigned before suit to Frank Marx; a bill in equity 
is necessary to correct the claimed mistake before liability of 
defendant to plaintiff becomes fixed. (4) No proofs of loss were 
furnished within the time required by the policy. At the close 
of the case each party moved the court for an instructed verdict, 
which was denied. It appearing that the questions involved were 
questions of law, by stipulation the jury was excused, and the 
parties agreed that the case be submitted on briefs to the court 
to be determined by him, and a verdict entered, as if the jury 
were present. The court directed a verdict in favor of plaintiff 


and judgment was entered for the amount of the policy and in- 
terest. . 


The principal error relied upon by defendant as a reason for 
reversing this judgment is that the court erred in not holding 
that the policy was void for the reason that the building insured 
was “on ground not owned by the insured in fee simple, and no 
written agreement thereof was indorsed on the policy as required 
by its terms. The policy sued upon was the regular Michigan 
standard policy, and the clause relied upon by defendant reads: 
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This entire policy unless otherwise provided by agreement 
indorsed hereon, or added hereto, shall be void * * * if 
the subject of insurance be a building on ground not owned 
by the insured in fee simple. 


It is an admitted fact in this case that plaintiff never owned 
the ground upon which the buildings were located. The build- 
ings, as the proofs show, were owned by plaintiff, and were lo- 
cated on leased ground. At the time the insurance was placed, 
nothing at all was said by either party as to the title to the 
ground. No questions were asked by defendant’s agent, and no 
representations made by plaintiff. There was no written appli- 
cation. As far as the record shows, defendant or its agent had 
no knowledge of the condition of the title to the ground. The 
court, in his decision, held that the case at bar was controlled by 
the cases of Hall vs. Ins. Co., 93 Mich., 184, and Hoose vs. Ins. 
Co., 84 Mich., 309. The contention of defendant is that the case 
is distinguishable from these cases; that the application was 
verbal; that the policy was issued by defendant and accepted by 
plaintiff without objection and that he is bound by the terms of 
his contract—citing Wierengo vs. Ins. Co., 98 Mich., 621. 

The cases above mentioned and other cases before this court 
have discussed this clause of the Michigan standard policy re- 
ferred to. The question in the Wierengo Case appears to be the 
same question involved in this suit. The insurance in that case 
was secured upon a verbal application. No terms of the contract 
were mentioned except the amount. Upon the receipt of the 
policy neither the insured nor her agent read it, and did not read 
it until after the fire. The policy was the Michigan standard 
policy for $1,000 containing the same clause as to title to land 
and mortgages on personalty as in this case. It covered a stock 
of merchandise upon which, at the time, there was a chattel mort- 
gage for over $1,200. Neither defendant nor its agent had any 
knowledge of this mortgage at the time the policy issued. Justice 
Grant, speaking for the court, said: “In this case, where there 
was no written application nor any terms of the policy agreed 
upon by parol except the amount, the insured must be charged 
with knowledge that the policy he receives contains the contract, 
binding upon him as well as the insurer. He must know that 
the policy, which is the contract, contains the usual terms of 
such instruments. He may not lay aside without reading it, and 
when he seeks to recover upon it, and finds that, under its plain 
provisions, he cannot recover, say: ‘I did not read it. The in- 
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surer did not tell me what it contained. I did not know that it 


was necessary to tell him about the title and conditions of my 
property, and therefore I am not bound by its terms.’ Had 
Mr. Pearson or his principal read the contract—which he could 
have done in a few moments—they would at once have known 
these plain and important conditions, which the defendants had 
the clear right to insert, and to make a condition of its validity. 
Certainly the insured must be held to some degree of diligence 
in obtaining knowledge of the contract to which they are parties. 
Ignorance will not relieve a party from his contract obligations. 
The law only relieves him therefrom in cases of fraud, mistake, 
waiver or estoppel. An insurer is not required by the law to in- 
quire into the condition of the title to the property insured, or to 
inform the insured of all the conditions and terms of the policy 
to be issued, or to read it to him, or inform him of its contents. 
When received and accepted without objection, he must be 
bound by its terms unless these terms are waived by the insurer. 
This is the law of contracts, and there is no reason or authority 
for holding that an insurance contract is an exception thereto.” 

We think this is decisive of the question before us, and unless 
the cases relied upon by the court, and other cases cited by 
counsel for plaintiff, overrule it, we consider the question as to 
the construction of the part of the contract under consideration 
settled in this state. The fact that in this case the question is as 
to the title to the ground upon which the insured buildings were 
situated and in the case just cited was as to a chattel mortgage 
on personal property makes no difference. Each requirement is 
of equal binding force as a part of the same stipulation in the con- 
tract. The only distinction being as to the class of property to 
which each applies. The following authorities are in accord with 
the opinion above quoted: Security Ins. Co. vs. Mette, 27 III. 
App., 324; Phenix Ins. Co. vs. Searles, 100 Ga., 97; Dumas 
vs. Ins. Co., 12 App. D. C., 245. 

A review of the cases claimed by plaintiff as contrary to or 
overruling the Wierengo Case, supra, will, we think, disclose 
that such is not the fact. In Hoose vs. Ins. Co., supra, opinion 
by Champlin, C. J., defendant, among other reasons, denied 
plaintiff's right to recover because she was not sole and uncon- 
ditional owner of the property and did not own the ground, upon 
which the insured building stood, in fee simple, in violation of 
the conditions of the policy. The policy covered the building, 


stock of groceries and so forth, and store furniture and fixtures 
VoL. XXXV.—51. 
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contained in the building. The policy as to the real estate in- 
terest reads :-— 


. 


[nsure Mrs. Margaret Hoose tothe amount of * * * one 

thousand dollars on the two-story frame building occupied as 
a grocery store and dwelling situated on the northwest cor- 
ner of Milwaukee and Beaubien Streets, Detroit, Mich., 
against all such immediate loss or damage sustained by the 
assured as may occur by fire to the property above specified 
but not exceeding the amount of the interest of the assured in 
the property. 

At the time the insurance was written, she held under a land 
contract and there was a mortgage on the premises. The ap- 
plication was verbal, and it was claimed, and the jury found spe- 
cially that defendant's agent had been told and knew at the 
time the policy issued the condition of the title. This court held 
that such verbal statements became a part of the contract and 
the finding of the jury was conclusive upon defendant that it had 
knowledge of the condition of the title. In construing the clause 
in the policy relative to the title to the ground on which the 
building stood, which is the same as in the policy in the suit at 
bar, the court says: “In construing this portion of the policy the 
whole must be taken together. Now the object sought to be 
accomplished by the person applying for the insurance was to 
obtain indemnity against loss by fire of her interest in the build- 
ing. If the insurance company which made out the policy, upon 
the verbal application to its agent, had desired to know what 
interest it was insuring it should have stated it in that part of the 
policy pertaining to the risk.” And further: “Construing this 
portion of the policy with the testimony in the case, and with the 
fact that the company issued the policy to Mrs. Hoose without 
stating in the policy what her interest was, but insuring the 
building against loss by fire to an amount not exceeding the in- 
terest of the assured in the property, we think it must be held 
that defendant understood the condition of the title and intended 
to insure whatever interest Mrs. Hoose had which was insurable, 
not exceeding the amount named in the policy.” The court also 


held that the requirements of the policy as to indorsements of 
changes of title referred only to such changes as arose after its 
delivery and acceptance. In Hall vs. Ins. Co. (opinion by Me- 
Grath, J.), supra, the suit was brought by an assignee of the 
policy. This assignment was made by the consent of the com- 
pany and defendant’s agent was told that the insured had as- 
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signed his interest in the policy to plaintiff. The court held that 
the defendant, by consenting to the assignment, had made a con- 
tract with plaintiff, and was estopped from defending against 
the assignee on account of prior breaches unknown to either 
party; that the information it received at the time of the assign- 
ment was sufficient to put it upon inquiry. It also held that the 
assignor had an insurable interest. In this case the application 
was verbal. No statement as to the condition of the title was 
asked for or given. In its reference to the Hoose Case the court 
was in error as to its statement that the facts were precisely the 
same. In the Hoose Case as above already stated, defendant 
company was informed of the exact condition of title when the 
insurance was written. This case, however, was not determined 
and decided upon that question, as already appears. In Guest 
vs. Fire Ins. Co. (66 Mich., 98, opinion by Campbell, J.), the ap- 
plication was verbal, and the insured stated he held under a land 
contract. The policy read: “Lot held by virtue of land con- 
tract.” In Gristock vs. Royal Ins. Co. (87 Mich., 428, opinion by 
Grant, C. J.), the application was not in writing and defendant’s 
agent was informed of a mortgage. In Miotke vs. Mechanics’ 
Ins. Co. (113 Mich., 166, opinion by Hooker, J.) insured was a 
foreigner unable to write and speak English. He stated that he 
held the land on which the house was situated on contract. The 
contract was, in fact, to himself and wife jointly. 

The most recent case before this court, bearing upon the ques- 
tion under consideration, is Brunswick-Balke-Collender Co. vs. 
Northern Assur. Co. (Mich.), 105 N. W., 76, opinion by Os- 
trander, J. Plaintiff was the owner of certain saloon furniture 
and fixtures, billiard and pool tables of which it had made a 
conditional sale retaining title in the property, and also upon 
which it had taken a chattel mortgage to secure the title notes. 
The application was verbal and the record does not show that 
any specific representations were made as to title. The court 
said: “In the case at bar, plaintiff had an insurable interest. 
It had the legal title and was the owner of the property insured 
subject to the rights of Rawson Bros. to acquire its title by per- 
formance of its contract of sale. The only actual description of 
their interest in the property contained in the policy was the 
language ‘$1,100 on their saloon furniture and fixtures, ete.’ 
This was a true description, and defendant cannot complain be- 
cause of its own negligence in failing to require a more specific 
description.” The cases cited in the opinion have already been 
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discussed. The case decides that the description of the prop- 
erty in the policy was not untrue; that the owner of the legal 
title of personal property need not disclose the fact that he had 
agreed to sell such insured property upon conditions reserving 
title. This is supported by authority. A conditional sale in the 
law of fire insurance is not an alienation: 3 Joyce on Ins., 
§ 2284, and cases cited. Earlier Michigan cases cited by plaintiff 
to the point that the insured need not disclose the state of title 
to the property insured are not in point, for the reason that the 
insurance contracts did not so require, or the facts showed 
waiver or estoppel. In the cases discussed, where the opinion of 
this court has not been given, enough of the facts of each case 
has been stated to show some knowledge as to title or waiver on 
the part of the insurer. This court has never in terms overruled 
the case of Wierengo vs. Ins. Co., supra, and it is evident such 
has not been the intention. Some members of the court who 
concurred in that case have sat in all the cases herein above con- 
sidered, except the Guest Case, and in no instance has the deci- 
sion in that case been referred to or questioned, for the un- 
doubted reason that these cases were distinguished by them. 

In this case, at the time that the policy issued, plaintiff was not 
the owner of the land in fee simple. The burden of the proof 
to show knowledge in the defendant of this fact was upon the 
plaintiff. This it failed to do. The defendant had no such 
knowledge, therefore the policy was void. The court should 
have directed a verdict for defendant. We find no other errors 
in the case. 

Judgment is reversed and a new trial ordered. 
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SUPREME COURT OF MISSISSIPPI. 


PRESIDENT, ETC., OF INS. CO. 
OF NORTH AMERICA, 


v8. 
PITTS.* 


One in possession under a conveyance of a title in fee is sole and uncon- 
ditional owner within the meaning of the policy, though under the 
law there was a vendor’s lien for payments not yet made. 


Where a building remained unoccupied for more than ten days, contrary 
to a policy condition making it void in such case, but was afterward 
occupied at the time of fire, the policy was not avoided. 

Appeal from Circuit Court, Tallahatchie County. Action by 
D. W. Pitts against the president and directors of the Insurance 
Company of North America to recover the proceeds of a policy 
of fire insurance. From a judgment in favor of plaintiff, defend- 
ant appeals. 


WILLIAMSON, WELLS & PryTon, for Appellant. 
DupLErY & BOATNER and HARRIS & POWELL, for Appellee. 


CALHOON, J. 


The insurance company sought to defeat recovery of a fire loss 
because of two clauses in the policy, declaring that it should be 
void :— 


(1) If the interest of the insured be other than unconditional 
and sole ownership. 

(2) If the building 

Be or become vacant or unoccupied, and so remain for ten 

days. 

As to the first, the facts are that at the date of the policy Pitts 
was in possession under a conveyance of title in fee simple. But 
the conveyance recites a cash payment of $200 and four deferred 
annual payments of $200 each. It does not expressly reserve a 
vendor’s lien to secure the deferred payments, but our law gives 
that. It is to be noted in this record that there was no written 
application for the insurance, nor any representations made. 
The policy was issued pursuant to telephonic request to an agent, 
and so the reliance of the company is on the terms of the policy 
itself, with no pretense of any misrepresentations. We have no 
trouble in taking alignment with those decisions holding that 

* Decision rendered, June 4, 1906. 
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Mr. Pitts was sole and unconditional owner in the purview of the 
law, notwithstanding there was a debt for purchase price: Union 
Ins. Co. vs. Nalls (Va.), 44S. E.,896; Milwaukee Ins. Co. vs. Rhea, 
60 C. C. A., 103; Ellis vs. Ins. Co. (C. C.), 32 Fed., 646; Moro- 
tock Ins. Co. vs. Rodefer (Va.), 53 Am. St. Rep., 846, and notes. 
Strict construction as against the insurer is the rule, and the 
clause relates to the legal character of the title. In Ins. Co. vs. 
Cochran (77 Miss., 348) there was a written application for the 
insurance, and in it a deliberate misstatement that the applicants 
were the sole and unconditional owners, whereas, in fact, they 
owned only an undivided one-half interest. This case can have 
no influence on that at bar. The decision was clearly correct. In 
Rosenstock vs. Ins. Co. (82 Miss., 674), Rosenstock, the insured, 
was the vendor of the property, not in his possession, but of 
which he had put his vendee in possession, to whom he was un- 
der written agreement to convey on payment of a purchase price 
of which he had actually received much more than one-half. He 
could not be regarded as unconditional owner. He was owner 
only on the express condition to convey. This decision does not 
affect the case before us, as its reasoning demonstrates. 

On the second contention the facts are that, pending the 
policy, the premises were at,one time vacant for more than ten 
days, but actual possession was resumed, and some time after- 
ward, and while occupied, the fire occurred. If the loss had oc- 
curred during the prohibited vacancy, there could be no recov- 
ery. This is everywhere held, and so decided by our own court 
in Ins. Co. vs. Scales, 71 Miss., 975, 15 South., 134. Authorities 
are not wanting to sustain the views of learned counsel for ap- 
pellant, and they are sustained also by Mr. Ostrander on Fire 
Ins. (2d Ed., 1897, § 145), and the numerical weight of the deci- 
sions he cites in note 5. We prefer to stand on the manifest trend 
and weight of modern authority, Born vs. Home Ins. Co. (110 Ia., 
379), and on Freeman’s note to that case in 80 Am. St. Rep. (310), 
Elliott on Ins. (§ 205), and the other citations of the briefs for 
appellee. If the insurance had been for three years or more, and 
the premium paid, and the vacancy during the first or last month, 
and the fire afterward and during occupancy it would be very un- 
fair to deprive the insured protection. The common people 
who insure should not be entrapped by a harsh construction of 
a technical word. The insurance is revived by occupancy, though 
suspended during the vacancy. 

Affirmed. 





1906. ] Matthews vs. Continental Casualty Co. 


SUPREME COURT OF ARKANSAS. 


MATTHEWS 
v8. 
CONTINENTAL CASUALTY CO.* 


The policy insured against accident within one year from 12 o’clock noon 
standard time of its date. 


Held, That it did not cover an accident occurring at 4 p. m. on the same 
date a year later, 


Appeal from Circuit Court, Miller County. Action by Lydia 
E. Matthews against the Continental Casualty Company: From 
a judgment in favor of defendant, plaintiff appeals. 


L. A. ByRNE and B. A. Lewis, for Appellant. 
Gass, Estes & Kinc and Scorr & HkEap, for Appellee. 


BATTLE, J. 

On April 11, 1904, the appellant filed her complaint, which 
alleges :— 

“That at the date of the accident hereinafter complained of the 
said plaintiff and her deceased husband, Ivan I. Matthews, were 
citizens of Miller County, Arkansas, and the defendant company 
was and is an incorporated accident insurance company, incor- 
porated under the laws of the state of Indiana. 

“That on the 11th day of December, 1902, while the relation of 
husband and wife existed between this plaintiff and the said Ivan 
I. Matthews, her said husband took out a policy of accident in- 
surance in and with the said Continental Casualty Company, the 
defendant herein, whereby the said defendant undertook and did 
insure the said Ivan I. Matthews against loss by accident, 
and in case of death by accident the said company agreed and 
bound itself to pay this plaintiff as beneficiary in said policy the 
sum of one thousand dollars in case of such accident occurring 
‘within one year from 12 o’clock noon, standard time, of the date’ 
of the policy. 

“That the premium for said policy was duly paid and the 
same duly delivered to the assured, a true copy of which is at- 
tached to this complaint. 

“That on the 11th day of December, 1903, about the hour of 





* Decision rendered, Feb. 24, 1906. 
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four o’clock and thirty minutes in the afternoon, standard time, 
and before the said policy had expired, while the said Ivan I. 
Matthews was hunting in Miller County, Ark., and while he was 
attempting to cross a fence, his gun was accidentally discharged, 
and load took effect in his shoulder, from which he died the same 
day, two or three hours afterward. 

“That this plaintiff has complied with all the terms of said con- 
tract, gave the notice of death and furnished the proof of death 
of her said husband, but the defendant neglects and refuses to 
comply with the terms of said contract of insurance and pay the 
indemnity, although often requested, and denies liability there- 
under, 

“Wheretore, premises considered, plaintiff prays judgment for 
one thousand dollars, with interest thereon, for costs and for 
general relief.” 

The defendant demurred to the complaint. The court sus 
tained the demurrer. The plaintiff refused to plead further; 
and the court dismissed the action. 

The defendant insured Ivan I. Matthews against accidents oc- 
curring “within one year from 12 o’clock noon, standard tinie, of 
the date of the policy, which was the 11th day of December, 
1902”. The accident to Matthews happened on the 11th day of 
December, 1903, at 4:30 o’clock in the afternoon. Did the de- 
fendant insure Matthews against this accident? This is the onl) 
question in the case. 

The parties to the contract of insurance agreed and stipulated 
when the year should begin. They had the right to fix the time 
and did so. The contract is valid, and must be enforced accord- 
ing to its terms. The accident did not occur within the year so 
fixed, and plaintiff cannot recover. 

Judgment affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


MISSISSIPPI FIRE ASS’N 
v8. 


STEIN.* 
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The fact that insured was a stockholder in the company does not affect 
his right to recover for a loss. 


Where an agent having authority to do so was accustomed to attach 
written permits for vacancy, upon request, to a policy to which he 
had access, and negligently failed to so attach one as agreed, the 
policy may be reformed by inserting such a permit. 
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Appeal from Chancery Court, Leflore County. Bill in chan- 
cery by Samuel J. Stein against the Mississippi Fire Association, if 
seeking to reform an insurance policy. The chancellor allowed 
the relief sought, and the insurance company appeals. 

Appellee was a stockholder in the Mississippi Fire Association. 4 
He insured a dwelling house, which he rented, in said company. * 
At various times he obtained vacancy permits from the local 
agent of appellant insurance company. He had obtained a va- 
cancy permit from April 20 to May 20, 1904, and before leaving 
on a vacation had given verbal instructions to the agent of the 
appellant insurance company for an extension of thirty days on ' 
said vacancy permit, which would extend the time to June 2oth. ‘ 
After arriving at his destination he wrote his agent, and also the 
agent of the insurance company, to see that his verbal instruc- 
tions were carried out and the vacancy permit granted. It was 
the custom of the agent of the appellant to obey verbal instruc- 
tions as to granting vacancy permits, and to make no charge for 
same, as he had instructions from the appellant to grant such per- 
mits upon application. On the night of May 2oth the dwelling 
house was burned. The appellant refused to pay the loss, and 
this suit was filed. 
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McCiurG, GARDNER & WHITTINGTON, for Appellant. 
Gwin & MounGER, for Appellee. 






CALHOON, J. 

It can make no difference in his right to recover for a fire loss 
that Mr. Stein was a stockholder in the company which insured 
his house. Even if it were correct that the questions here were 
* Decision rendered, June 11, 1906. 
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not in the jurisdiction of chancery, as previously understood, it 
is clear that this cannot be availed of since the adoption of sec- 
tion 147 of the Constitution of 1890; the chancellor having taken 
jurisdiction and decided the case. 

The bill in this case is to reform an insurance policy by insert- 
ing a vacancy permit from May 20 to June 20, 1904—thirty days; 
the loss having occurred on the night of May 20, 1904. There 
was a proper permit from April 20 to May 20, 1904, and there is 
a controversy as to whether the fire did not in fact occur during 
the life of that permit, which we do not decide. The policy had 
a clause providing that “it shall be void if it [the building] be or 
become vacant or unoccupied and so remain for ten days”. It 
was issued on May 18, 1903, for three years. There had been 
four valid vacancy permits on it for thirty days each. The first 
was from the date of the policy, it having been insured while va- 
cant; the second from June 18, 1903; the third from November 
5, 1903; and the fourth from April 20, 1904. The insurance was 
taken with S. S. Steele & Co., agents of appellant. It was the 
custom with this firm of insurance agents, in reference to this 
and divers other policies of insurance appellee had on divers 
other structures, to obey his verbal request and issue vacancy 
permits, and take them, without submitting them to appellee, to 
the place where appellee kept his policies, and to which these in- 
surance agents had access, and to attach them to the policies 
without submitting them to appellee. This firm of insurance 
agents had authority from the company to give vacancy permits 
and to waive any charges for such permits. No charge was ever 
made against the appellee for such permits. On the contrary, it 
was customary for this firm of insurance agents, and other agents 
of the appellant, to make no charge for vacancy permits, unless 
the insurance company specially directed them to do so on re- 
ceipt of daily reports showing the issuance of them. The particu- 
lar building in question was sometimes vacant and sometimes 
occupied, and the custom being as we have stated, and while the 
written permit for thirty days from April 20 to May 20, 1904, was 
in force, this agency was requested by appellee, who was about to 
leave the state for a while for his health, to issue another vacancy 
permit at the expiration of that one, which was agreed to by one 
of the members of that agency. This, through inattention or 
oversight, was not done. Under this state of facts we hold that 
the court below properly granted the prayer of the bill. 
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Divers other contentions are argued with great force on both 
sides; but, inasmuch as our ruling on this question is decisive of 
the whole case, we do not enter on their discussion. 

Affirmed. 


SUPREME COURT OF ARKANSAS. 


DRIVER ET AL. 
v8. 


PLANTERS’ MUT. INS. ASS’N.* 


The policy provided that non-payment of a premium note should render 
it void. The note was sent to a bank for collection and the insured 
notified, but failed to pay it before the fire. 


Held, That an effort to pay the note after the fire was too late to save 
the forfeiture. 


Held, That evidence of a direction to the cashier to pay the note by the 
insured, from funds which he had on deposit, where no check was 
drawn nor payment credited on the books of the bank, and no inquiry 
for some time after was made by insured as to a compliance with 
his direction, was not evidence of payment. 


Appeal from Circuit Court, Mississippi County. Action by 
Jettie Driver and another against the Planters’ Mutual Insurance 
Association of Arkansas. Judgment for defendant, and plaintiffs 
appeal. 


W. J. Lams, for Appellants. 
J. W. & M. Houss, for Appellee. 


BATTLE, J. 

Planters’ Mutual Insurance Association of Arkansas insured 
certain property of Jettie Driver against fire, and received his 
note for $88 for the premium. The policy of insurance in refer- 
ence to the note provided: “If paid on or before maturity, all 
interest waived. Said amount being for cash premium on my 
insurance this day applied for, and it is further agreed, that if this 
note is not paid at maturity, the whole amount of assessment on 
said insurance shall be considered as earned, and the contract be 
null and void, so long as this note remains overdue and unpaid.” 
" * Decision rendered, March 83,1008. =~=~=~<“‘<‘<‘<‘~*S*“‘<StStSSTSTSS 
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The property insured was destroyed by fire. The question is, 
was the note paid? 

The note was sent to the bank at Osceola, Ark., about the lat- 
ter part of October, 1903, for collection. The insurance company 
and the bank notified Driver that the note was sent there. The 
proof on the part of Driver was that he went to Osceola after he 
had been notified and before the fire; that he “went to the bank 
and found no one there, but he met the cashier some two hundred 
yards from the bank and told him to pay the note, and he prom- 
ised to do so; that Driver had money on deposit in the bank 
sufficient to cover the note; that no check was drawn and no 
entries made on the books of the bank charging Driver with the 
amount of said note, and no credit given to the insurance com- 
pany until after the fire occurred. Several days, and perhaps sev- 
eral weeks, according to the contention of Driver, had intervened 
from the time he told the cashier to pay the note and the date of 
the fire, and he made no effort to see whether the note had really 
been paid or not until after the fire”. 

The money to the credit of Driver in the bank was never ap- 
plied to the payment of the note. The bank gave no credit to 
the insurance company on its books for the note, or charged 
Driver with the amount thereof, until after the fire, but until 
then treated it as unpaid and uncollected. There was no pay- 
ment: Hatch vs. Hutchinson, 64 Ark., 119; Sutherland vs. First 
National Bank of Ypsilanti, 31 Mich., 230; Hecksher & Co. vs. 
Shoemaker, 47 Pa., 249; Phillips vs. Mayer, 7 Cal., 81; Cava- 
naugh vs. Buehler, 120 Pa. St., 441, 453; Pease vs. Dibble, 57 Ga., 
446; Price vs. White, 70 Ga., 381; Kenny vs. Hazeltine, 6 
Humph. (Tenn.), 62. 

The effort to pay the note after the fire was too late to save the 
insurance. 

Judgment affirmed. 
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COURT OF APPEALS OF MARYLAND. 


HOME INS. CO. oF NEw York 
vs. 
M. SCHIFF’S SONS.* 


The policy provided that’ in case of disagreement two disinterested ap- 
praisers should be selected, and the two should select an umpire to 
whom differences should be submitted, and the award of any two 
should be final. After the loss an appraisal agreement was entered 
into which provided that the two persons already chosen, together 
with a third to be appointed by them, as required by the policy, and 
who should act as umpire on points of difference only, should ap- 
praise the property and determine the loss. 

Held, That under the policy provision the umpire was entitled to act only 
in case of disagreement, but if so called on was entitled to act as 
arbitrator and join with the other two in appraising the entire dam- 
ages. But this provision was superseded by the agreement under 
which the third party was entitled to act only as an umpire and to 
decide only on points of difference between the others. 

Held, That while an award in which all three had joined might be sus- 
tained, one which, after disagreement between the arbitrators, was 
signed only by one of them and the umpire was invalid. 


Appeal from Superior Court of Baltimore City. Action by M. 


Schiff’s Sons against the Home Insurance Company of New 
York. From a judgment for plaintiffs, defendant appeals. 

Argued before McSherry, C. J., and Briscoe, Boyd, Page, 
Schmucker, Pearce, Jones and Burke, JJ. 


Joun B. DEMING and GEORGE WHITELOCK, for Appellant. 
E. ALLAN SAUERWEIN and CHARLES W. HENISLER, for Af- 
pellees. 


SCHMUCKER, J. 

The appellees in this case sued the appellant in assumpsit, in 
the Superior Court of Baltimore City, to recover the loss by 
fire on certain merchandise and chattels covered by one of its 
policies of insurance. The appellant, as defendant below, filed the 
general issue pleas and also set up by an appropriate special plea 
that the amount of loss upon the insured property had been de- 
termined by an arbitration and award conducted in accordance 
with the terms of the policy, and that its liability was limited to 
the amount of the award. The appellees, as plaintiffs, joined 
issue on the general issue pleas and replied to the special plea 
"% Decision rendered, June16,1906..2#2£ ......+.:+.°.° °° 7 
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that appraisers and an umpire had been appointed pursuant to 
the provisions of the policy to determine the amount of the loss, 
but that, without default on the plaintiffs’ part, there had been no 
appraisal or award thereof in conformity with the provisions of 
the policv. The trial of the case resulted in a verdict and judg- 
ment for the plaintiffs for a larger sum than that found by the 
alleged award to be due. From that judgment the defendant 
took this appeal. 

No question of pleading, strictly speaking, is presented by the 
record. The happening of a loss by damage to the insured prop- 
erty within the terms of the policy is conceded, and only the ex- 
tent of the loss is in controversy. The contention of the appel- 
lant is that the award set up by its plea and produced in evidence 
conforms on its face to the terms of the submission and is there- 
fore conclusive of the amount of the loss, and that no extrinsic 
evidence of the extent of the loss or of other matters dehors the 
award is admissible to defeat it in the present action at law, but 
that it is impeachable, if at all, only in a separate suit in equity 
brought for that purpose. The appellees, on the contrary, insist 
that the award does not on its face conform to the submission, 
and that the question of its conformity in fact and substance to 
the submission was one for the jury, to whom the appellees weie 
entitled to have submitted, under proper instructions from the 
court, the evidence in the record which was admitted at the trial 
below tending to impeach the award and also the evidence tend- 
ing to show that the loss was greater than that found by the 
award. There is no allegation in the pleadings of fraud on the 
part of either of the appraisers or the umpire. The testimony, 
to which the defendant objected, tending to impeach the award 
or to show a loss greater than it gave to the plaintiffs, was al- 
lowed to go in subject to exception, and the question of its ad- 
missibility was raised by two motions to strike it out made at the 
close of the evidence. The only exceptions in the record are to 
the court’s refusal to grant those motions and to its rulings on 
the prayers. It appears from the record that the policy on which 
the suit was brought covered the appellees’ “stock of piece goods, 
ready-made clothing and tailors’ trimmings” to the extent of 
$1,500, and “paper patterns” to the extent of $500. It was in 
the New York standard form and contained the following pro- 
vision :— 

In the event of a disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two competent 
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and disinterested appraisers, the insured and the company 
each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately 
the sound value and damage, and, failing to agree, shall sub- 
mit their differences to the umpire; and the award in writing 
of any two shall determine the amount of such loss. The 
parties thereto shall pay the appraiser respectively chosen by 
them and shall bear equally the expense of the appraisal and 
umpire. 


The goods, etc., of the appellees were covered by other policies 
of insurance some of which included also the store furniture and 
fixtures. 

The fire causing the loss occurred on November 15, 1904, and 
the assured and the underwriters, being unable to agree as to the 
extent of the loss, provided for its ascertainment by appraisal 
under an agreement of which the following are material portions : 


Appraisal Agreement. It is hereby agreed by M. Schiff's 
Sons, of the first part, and the Home Insurance Company of 
New York, N. Y., and other insurance companies signing this 
agreement, each acting for itself and each a party of the second 
part, they having failed to agree as to the amount of loss and 
damage by fire, which occurred 15th day of November, 
1go4, sustained by the parties of the first part herein named, to 
the property described in the policies of insurance issued to 
said parties of the first part by the parties of the second part, 
that John S. Dingle and Charles A. Cooley, together with a 
third person to be first appointed by them as required by said 
policies of insurance, who shall act as umpire on matters of 
difference only, shall appraise and estimate the actual cash 
value of, and the loss and damage by fire to, the property de- 
scribed in said policies as follows: On stock of ready-made 
clothing, piece goods and tailors’ trimmings, and on store fur- 
niture and fixtures, contained on the first and second floors 
and in cellar of the four-story brick building, situate No. 121 
North Eutaw Street, and on first floor of building No. 123 ad- 
joining and communicating, Baltimore, Md. Building is other- 
wise occupied for the manufacture of ladies’ cloaks and suits. 
On patterns. 


The appraisers Dingle and Cooley duly qualified by taking the 
oath usual in such cases and selected as umpire Henry W. Straus, 
who qualified in the same way. The appraisers and umpire then 
went together to the insured’s premises on December 5, 1904, 
and spent three or four hours in an effort to make the appraise- 
ment. They separated about 4 o’clock in the afternoon without 
coming to a complete agreement; Dingle going to his home 
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and Cooley and Straus going to the office of the latter, where 
they made the following award, in the absence of Dingle :— 


Appraisers’ Award. Having carefully estimated and ap- 
praised the value of, and the loss and damage by fire to, the 
property described in the foregoing agreement, and in accord- 
ance with the terms and conditions of the policies of insurance 
therein referred to, we hereby certify the actual cash value oi 
said property to be ($8,435.33), eight thousand four hundred 
thirty-five *°/,,, dollars, and the loss and damages thereon to 
be ($2,025), two thousand and twenty-five dollars, divided as 
follows :— 

On stock 

On furniture and fixtures 
On patterns 

On clothing of others 


Witness our signatures hereto this 5th day of December, 
1904, at Baltimore. 
Sound value as follows :— 
Stock $7,070 33 
Furniture and fixtures 
Patterns 


Charles A. Cooley, 


Appraisers. 
Henry W. Straus, Umpire. 


The plaintiffs offered the testimony of a number of witnesses, 
which went in subject to exception, tending to prove that both 
the sound value of the insured property and the loss thereon by 
the fire were greatly in excess of the amounts stated in the award. 
John S. Dingle, the appraiser who had been nominated by the 
plaintiffs, testified on their behalf, subject to exception, touching 
the conduct and transactions of the appraisers and umpire in 
making the appraisal and award. His evidence, although not 
very positive or consistent, tended to prove that the two apprais- 
ers and the umpire went together to the plaintiffs’ premises, 
where the insured goods were, and examined the stock located 
on the second floor, consisting of clothing wholly or partly com- 
pleted, tailors’ trimmings and patterns, and came to a practical 
agreement as to the loss on all of it except the patterns; that 
they made no thorough or proper examination of the woolen 
piece goods which were located on the first floor, but they made 
ineffectual efforts to arbitrarily agree upon the amount of the 
loss on them before they separated; that he (Dingle), not having 
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intended to abandon the effort to reach an agreement went to 
the premises the next morning expecting the appraisement to 
be continued, but found no one except the watchman there, and 
that later in the day he was informed by Straus of the making 
of the award on the previous evening; that he refused to sign 
the award, although on cross-examination he admitted that, if 
his estimate on the loss of the woolen piece goods had been ac- 
quiesced in by Cooley and Straus, he would have signed it. 
Cooley, the other appraiser, and Straus, the umpire, both testi- 
fied on behalf of the defendant insurance company. Their testi- 
mony substantially agreed with that of Dingle, as to the trans- 
actions of the three at the attempted appraisement on December 
5, 1904, except that it strongly tended to prove that a thorough 
and complete examination of the woolen piece goods had been 
made on that occasion, and that a final agreement was then ar- 
rived at as to the loss upon all the articles covered by the defend- 
ant’s policy, except the woolen piece goods and the patterns. It 
further tended to prove that the amount of loss on the woolen 
piece goods and patterns was fixed by Straus as umpire after 
Dingle and Cooley had disagreed on it, and that the award was 
based upon and was intended to present both the loss agreed 
upon by the appraisers on all articles except the woolen piece 
goods and patterns and the loss fixed by the umpire on those two 
items. At the close of the evidence the plaintiffs offered five 
prayers, of which the court granted the fifth and rejected the 
others. The defendant also offered five prayers, of which the 
court granted the fourth with certain modifications and rejected 
the.others. We will now consider the propriety of the court’s 
action on the prayers and the motions to strike out the evidence 
which had been admitted subject to exception. 

The substantial controversy in the case being over the amount 
of the loss, we are met at the threshold of our inquiry by the 
question of the efficacy of the award which the defendant set up 
as a conclusive ascertainment of the extent of its liability. This 
question was raised below by the defendant’s second prayer, 
which asked the court to assert that the award was final and con- 
clusive upon the parties because it conformed on its face to the 
submission of November 30, 1904, and the court passed upon 
the question by rejecting the prayer. In order to ascertain 
whether the award on its face conforms to the submission, it is 
essential to first ascertain what those instruments in fact say. 


The submission mentioned in the prayer is the appraisal agree- 
Vou. XXXV.-52. 
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ment of November 30, 1904; but, as that agreement provides 
that the appraisal shall be made according to “the terms and pro- 
visions of the policy”, the true terms of the submission must be 
gathered from the agreement of November 3oth and the ap- 
praisal clause of the policy taken together. The appraisal clause 
of the policy stipulates that, in the event of a disagreement be- 
tween the parties as to the amount of a loss, it shall be ascer- 
tained by two appraisers; one to be chosen by each party, and 
the two to first select a third person, who is there designated an 
“umpire”. The appraisers are then together to estimate and 
appraise the loss, stating separately the sound value and damage, 
and, failing to agree, are to submit their differences to the um- 
pire. Then follows the provision that the written award of any 
two shall be final. The power to any two to make the award 
would, under the circumstances, almost certainly be exercised by 
one of the appraisers jointly with the so-called umpire, who, in 
order to enable him to properly discharge his duty, would be 
compelled to consider and pass upon the entire controversy; ior 
it cannot be supposed that he was intended to co-operate in ren- 
dering an award of matters of some of which he was ignorant. 
The third person to be chosen by the two appraisers under that 
clause of the policy must have been intended, if the appraisers 
failed to agree, to act in conjunction with them, and not to take 
the case out of their hands as an umpire would do and arrive at 
his conclusions alone. Such a person so chosen is in legal con- 
templation and effect a third arbitrator and not an umpire, even 
though he be designated an “umpire” in the submission: Morse 
on Arbitration & Award, p. 243; 3 Cye., 655; Mullins vs. Ar- 
nold, 4 Sneed (Tenn.), 262. In Mullins vs. Arnold, which was an 
action of debt on an award, the submission provided that in case 
the two arbitrators selected could not agree, they should “elect 
a third disinterested person as umpire, and in that case the deter- 
mination of the majority shall be the award”, and the court held 
that the third person elected by the two arbitrators must be re- 
garded as a third arbitrator, although he was erroneously called 
an umpire. The conditions under which a third person thus 
chosen would be an umpire were clearly distinguished from those 
under which he would be a third arbitrator by this court, in Rig- 
den ys. Martin, 6 Har. & J., 403. In that case the cause was re- 
ferred by an order of court to two arbitrators, who were, if they 
disagreed, to choose a third person, and they, or any two of 
them, after adjusting the dispute between the parties, were di- 
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rected to return their award in writing to the court. In the 
opinion the court there say: “The submission did not authorize 
an umpire to be appointed, for an umpire, technically speaking, 
when he takes charge of the case, takes it exclusively to himself 
and divests the original arbitrators of all power to proceed in it, 
and the award is to be made by him alone: 3 Bl. Com., 15. The 
submission in this case is different. If Collins and Jamison (the 
two arbitrators) could not agree, they were to choose a third per- 
son. Their power to proceed did not cease upon this appoint- 
ment, but they were to go on conjointly with him and, the award 
of all three or any two of them was to be binding on the parties.” 

If, therefore, in the present case, the appraisal clause of the 
policy had constituted the entire submission, an award made by 
two of three persons chosen under the provisions of that clause 
would, if otherwise regular, have conformed to the submission, 
and the question of its exemption for that reason from impeach- 
ment by extrinsic evidence would have been presented for our 
decision by the record before us. But the parties to this suit did 
not, after the fire occurred, and they failed to agree upon the loss, 
proceed to appoint appraisers under the appraisal clause of the 
policy to ascertain the amount of the loss in conformity with its 
provisions. ‘They entered into the new appraisal agreement of 
November 30, 1904, which modifies the terms of the policy in 
the important respect that it limits the authority of the umpire, 
to be selected by appraisers, by declaring distinctly that he “shall 
act as umpire on matters of difference only”, and is silent as to 
any authority on his part to unite in an award of the whole con- 
troversy in case of a disagreement by the arbitrators as to only 
a portion of it, and is also silent as to the power of any two of 
the three to render an award. It is true that this agreement pro- 
vides generally that the appraisement is to be made in accord- 
ance with the terms and conditions of the policy, but the state- 
ment that the umpire to be chosen by the appraisers shall act on 
matters of difference only contains a specific definition of his 
character and duties which must be held to control the general 
expressions found elsewhere in the agreement, and to exclude 
the theory that he is to act as to any other than matters of differ- 
ence. We are therefore compelled to hold that Straus, when he 
was chosen as umpire by the two appraisers, was thereby invested 
with the power and authority only of an “umpire”, in the strict 
sense of that term, and was authorized to act upon and decide 
only the matters on which appraisers failed to agree. He was 
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not authorized to act with them as a third appraiser, or to form 
one of a majority of the three to render an award of the entire 
loss; it appearing irom the evidence that the two appraisers had 
agreed as to the loss on all of the articles covered by the policy 
except the woolen goods and patterns. ‘The award therefore 
jointly made by the appraiser Cooley and the umpire Straus is 
not on its face in conformity to the submission, and the court 
below committed no error in rejecting the defendant’s second 
prayer and its motion to strike out the testimony tending to im- 
peach the award. 

In Hartford Fire Ins. Co. et al. vs. Bonner Mer. Co. (C. C., 
44 Fed., 151), which was affirmed by the United States Circuit 
Court of Appeals of the Ninth Circuit, in 5 C. C. A., 524, the ap- 
praisal clause in the large number of policies involved in that 
case provided that the two appraisers, in case they failed to agree, 
should select a third person “to act as umpire and decide be- 
tween the others in matters of difference only”, and further pro- 
vided that any two of the three could make the award. The um- 
pire and one of the appraisers made an award of the entire loss 
after the two appraisers had altogether failed to come to an 
agreement. It was held in that case, which was a suit in equity to 
set aside the award, that, although the third person chosen by 
the appraisers must, under the terms of the submission, be re- 
garded as an “umpire” in the strict sense, and not a third arbi- 
trator, the award was valid, as it contained his determination of 
the loss after there had been a total disagreement of the apprais- 
ers, and that his decision thus made was not avoided because one 
of the appraisers had joined in the award. It was there further 
held that the parties to the case might have intended to accept 
the award of the umpire only on condition that it met the ap- 
proval of one of the appraisers. The Hartford Fire Ins. Co. Case 
differs from the one at bar in that the report of the former case 
distinctly shows that the award there made was in fact the de- 
cision by the umpire of the whole controversy, the appraisers hav- 
ing entirely disagreed; whereas, in the present case, it affirma- 
tively appears from the evidence introduced by the defendant 
that the appraisers agreed upon the loss on all but two of the 
insured articles, so that it was only as to those two articles that 
the umpire had any power to act. Even if, therefore, we assume 
that the appraisal agreement of November 30, 1904, which con- 
stitutes the latest expression of the intention of the parties before 
us, contemplated that one of the appraisers should unite with 
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the umpire in his award of the matters as to which the two ap- 
praisers had disagreed, the award before us does not on its face 
conform to the submission. In the first place it includes the loss 
as well on the articles on which there was no disagreement as 
those on which the appraisers disagreed, without accurately 
separating the several amounts; and, in the second place, even 
if it did correctly segregate the losses, it would be, quoad the 
losses on which the appraisers had agreed, the award of but one 
of the three, as by the terms of the submission the umpire’s au- 
thority to act is definitely restricted to the matters of disagree- 
ment. The award does not on its face segregate the loss on the 
woolen goods from that on the portion of the stock of tailors’ 
trimmings, etc., but states in one item the gross loss on “stock”. 

The defendant introduced evidence at the trial of the case tend- 
ing to prove that the award in fact embodied all of the findings of 
the appraisers of the matters on which they agreed and-those by 
the umpire of the matters on which the appraisers failed to agree, 
even though it did not accurately segregate the separate findings 
on its face. But, if the fact thus sought to be proven be admitted, 
the award would fail to conform to the submission, for it would 
still be, quoad the losses agreed on by the appraisers, the award 
of but one appraiser. If all three had signed the award, the court, 
in exercise of its settled policy of favorably expounding awards, 
might have held that neither the joinder of the umpire as to the 
items agreed on by the appraisers nor the joinder of the ap- 
praisers as to the items decided by the umpire would have invali- 
dated the award. Or two concurrent awards might have been 
made, one by the two appraisers of the items on which they 
agreed, and the other by the umpire of the items on which the 
appraisers disagreed and the-entire loss ascertained in that man- 
ner as was done in Finney vs. Miller, 1 Bailey (S. C.), 81. But 
there is no warrantable process of construction by which, under 
the submission in this case, an award of the items of loss agreed 
on by the appraisers, when made by only one of them, can be 
cured by the joinder therein of the umpire who was expressly 
restrained by the submission from acting in reference to matters 
on which the appraisers agreed. Having come to the conclusion 
that the award does not either on its face or in fact conform to 
the terms of the submission, and is therefore invalid, it becomes 
unnecessary for us to notice the other prayers of the appellant, 
all of which assume that the award is valid on its face or when 
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supported by the evidence. It is sufficient to say that the ruling 
thereon affords no ground for a reversal of the judgment. 

The only objection urged by the appellant to the one prayer 
(the fifth) of the plaintiff which was granted is that it allows inter- 
est, in the event of a verdict for the plaintiff, on the amount of 
the loss from the expiration of sixty days after such time as the 
jury find the plaintiffs complied with the provisions of the policy 
respecting the furnishing of proof of loss. This feature of the 
prayer is objected to on the ground that it does not accord with 
the provisions of the policy in reference to the time when the loss 
is to be payable. The record shows that the policy provides that, 
when an appraisal has been required, the award of the appraisers 
must be furnished to the company before the loss becomes pay- 
able; but, in view of what we have said of the invalidity of the 
award before us and its failure to affect the appellees’ right of re- 
covery, there was no reversible error in granting that prayer. 
The recent cases of Caledonian Ins. Co. vs. Traub, which was 
three times before us (in 80 Md., 214; 83 Md., 524, and 86 Md., 85), 
and the Connecticut Ins. Co. vs. Cohen (97 Md., 294) were much 
discussed on the briefs of counsel and at the hearing of the pres- 
ent appeal; but neither of those cases was decided upon the 
question of the power of an umpire, whose function and authority 
was expressly limited by the submission to matters of difference 
only, to form one of two persons to make an award of matters in 
reference to which the appraisers had not differed. In Cohen’s 
Case no award at all was before the court as the appraisers never 
got so far as to agree upon an umpire. In Traub’s Case there 
was an award made by one appraiser and the umpire, which the 
court held invalid, because of the withdrawal of the other ap- 
praiser without any apparent good reason before the appraise- 
ment had been completed. In that case, however, the court said 
on page 531 of 83 Md., that “the umpire had no authority to act, 
except where they (the appraisers) differed in their estimates”. 
The cases of Traub and Cohen have an important bearing upon 
the one now under consideration, in that it was held in both of 
them that the insured was not prevented from recovering on his 
policy, for a loss sustained thereunder, by the failure of an at- 
tempt to adjust the loss by appraisement, if his own conduct in 
that connection was free from fault. In Traub’s Case the court 
said, on page 533 of 83 Md.: “Ifthe appraisement failed without 
the fault of the insured, the failure would not be any impediment 
to their right of recovery if they could maintain their suit on 
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other ground.” When the same case came before this court 
again in 86 Md., 86, the law of the case was held to have been 
fully discussed and finally settled on the former appeals. In 
Cohen’s Case, where the appraisers failed to agree upon an um- 
pire, without any fault or connivance on the part of the assured, 
the legal proposition just quoted from Traub’s Case was relied 
on, and the relation of the failure of an attempted adjustment 
by appraisement, of a loss under a policy of insurance, to the 
right of the insured to recover in an action against the under- 
writer was fully discussed, and the conclusion again announced 
that the failure of an appraisement through the conduct of the 
appraisers, without the fault of the insured, interposes no impedi- 
ment to his right to recover on his policy. 

As there is no evidence in the present case tending to connect 
the assured with the failure of the appraisement, or to show a 
want of good faith on their part, the failure of the appraisement 
interposed no obstacle to their right to recover the full amount 
of their loss. The learned judge below therefore committed no 
error in refusing the motion to strike out the evidence, which had 
been admitted subject to exception, tending to show an actual 
loss by the fire greater than the amount stated in the invalid 
award, 

Finding no error in the rulings of the court below, we will 
affirm the judgment appealed from. 

Judgment affirmed, with costs. 
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SUPREME COURT OF MINNESOTA. 


WILD RICE LUMBER CO. 
v8. 
ROYAL INS. CO. or LIVERPOOL, ET AL.* 


The form of fire insurance policy prescribed by chapter 175, p. 417, Gen. 
Laws 1895, as amended by chapter 254, p. 468, Gen. Laws 1897, con- 
tains the only terms and conditions which can be incorporated in a 
contract of fire insurance. Only the changes which are specifically 
authorized by section 53, c. 254, p. 468, Gen. Laws 1897, may be made 
in the statutory form. 


Section 52, c. 175, p. 417, Gen. Laws 1895, does not authorize the parties 
to modify or add to the statutory form. Its purpose is to require that 
all the conditions of the insurance shall appear in one written instru- 
ment. 


A fire insurance company has no authority to attach to the standard form 
of policy a clause by which the insured warrants the maintenance of a 
designated clear space about the insured premises. 

Such a “space clause”, attached as a rider, is void in so far as the war- 
ranty is concerned; but, as the statute expressly authorizes an insur- 
ance company to print or use in its policies forms of description and 
specification of the property insured, the so-called “space clause’ 
may contain effective language limiting the general descriptive 
language of the policy. 

Appeal from District Court, Norman County. Action by the 
Wild Rice Lumber Company against the Royal Insurance Com- 
pany of Liverpool and others. Judgment for plaintiff for less 
than the amount claimed. From the judgment, both parties ap- 


peal. 


Joun Linp and A. UELAND, for Plaintiff. 
M. H. Boure.LeE and N. H. Cuase, for Defendants. 


ELLiorT, J. 

The Wild Rice Lumber Company was the proprietor of a saw- 
mill and lumber yard situated in the village of Ada. During 
the year 1904 certain insurance companies issued policies agree- 
ing to indemnify the lumber company from loss by fire upon the 
lumber described therein. The policies were all in the form pre- 
scribed by chapter 175, p. 417, Gen. Laws 1895, as amended by 
chapter 254, p. 468, Gen. Laws 1897. So far as at present ma- 
terial, the policies were identical in form and contained the fol- 


lowing description of the property insured :— 


* Decision rendered, Aug. 10, 1906. Syllabus by the Court. 
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On lumber (pickets, posts, timber, lath and shingles, if any) 
owned by Wild Rice Lumber Company or held in trust or on 
commission, or sold, but not delivered, piled on blocks [num- 
bers here inserted], and in streets and alleys adjacent to or 
connecting with said blocks, in Ada, Minn. 


Each policy also contained the following statement, known as 
the “space clause” :— 

In consideration of the issuance of this policy and the basis 
upon which the rate of premium is fixed, the assured warrants 
and agrees that a continuous clear space of two hundred feet 
shall hereafter be maintained between the property hereby in- 
sured and any woodworking or manufacturing establishment, 
and that said space shall not be used for handling or piling 
lumber thereon for temporary purposes, tramways upon which 
lumber is not piled, alone excepted. But this warranty shall 
not be construed to prohibit loading or unloading within, nor 
the transportation of lumber or timber products across such 
clear space; it being specially understood and agreed by the 
assured that any violation of this warranty shall render this 
policy null and void. 


The sawmill was situated partly on block 42 and partly on a 
street adjacent to this block in the village of Ada. From this 
mill was constructed a chute or incline eight feet long, which was 
spiked to the mill building and led to and was permanently fas- 
tened to a platform built of lumber. Along the centre of this 
platform, from end .to end, was constructed a permanent roller 
tramway. The platform extended in a straight line away from 
the mill to a point 212 feet from the mill. One half of the plat- 
form was on block 42 and a street adjoining this block ; the other 
half was on a street which adjoins block 42 and also adjoins block 
34 in the village of Ada. On August 15, 1904, there was a loss by 
fire on lumber belonging to the Wild Rice Lumber Company to 
the amount of $4,064. Of this amount, $3,818 was on lumber 
which was located less than 200 feet from the sawmill. The 
Home Insurance Company paid its pro rata share of the loss, 
but all the other companies denied liability on the grounds (1) 
that the lumber destroyed was not covered by the policy, and (2) 
that the policy had ceased to be in force at the time of the fire 
because of a breach of the warranties contained in the space 
clause. All the companies were joined as defendants in an action 
to recover the full amount of the loss. The trial court found that 
the policies were in force, that the manner in which the space 
between the yard and the mill was used was known to the com- 
pany before the policy was issued, that the right to claim a 
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breach of warranty had been waived, and that the policies did 
not cover lumber located less than 200 feet from the mill. Judg- 
ment was ordered for the plaintiff for $233.94, being the value of 
the lumber which was beyond the 200-foot limit. From this 
judgment, the plaintiff and defendants appealed. 

The plaintiff contends that the court erred in finding (a) that 
the lumber destroyed which at the time of the fire, was situated 
less than 200 feet from the sawmill was not covered by the policy, 
and (b) that only the lumber destroyed which was situated more 
than 200 feet from the sawmill was covered by the policy. The 
defendants assign error on the finding (1) that any of the prop- 
erty destroyed was covered by the policy, and (2) that there had 
been a waiver of the right to claim a breach of warranty. The 
questions raised by both appeals are all determined by the solu- 
tion of two questions, the validity of the space clause and the 
proper construction of the provisions of the policy which de- 
scribe the property insured. 

1. If the insurance companies had no right under the statute 
to require the insured to warrant the maintenance of a continu- 
ous clear space of 200 feet between the insured property and the 
mill numerous subsidiary questions raised and elaborately ar- 
gued by counsel are eliminated. The lumber company contends 
that the provision injects forbidden conditions into the standard 
policy and the insurance companies that it merely determines one 
of the “conditions of insurance” authorized by section 52, c. 175, 
p. 417, Gen. Laws 1895, and is also expressly authorized by sec- 
tion I, subd. 2, c. 254, p. 468, Gen. Laws 1897. A glance at the 
history of the standard form of policy makes it very clear that 
the Legislature of this state intended to deprive fire insurance 
companies of the right to add to or change the terms and condi- 
tions of the prescribed form. ‘The right to make such changes 
and additions is one of the principal distinguishing characteris- 
tics of the two classes of standard forms. The Massachusetts 
and New York standard policies went into effect about the same 
time and have formed the models for the legislation in other 
states. Both states were seeking uniformity of insurance con- 
tracts, but Massachusetts did not attempt to deprive the parties 
of the liberty of making their own contracts. It merely adopted 
a model which the parties were at liberty to modify at will. But 
New York went further and determined the form which all must 
use with the privilege of adopting certain prescribed clauses to 
cover particular conditions. ‘The Minnesota act of 1889 imposed 
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upon the Insurance Commissioner the duty of preparing a stand- 
ard form of policy which should be obligatory after that year. 
The New York form was prepared and went into use but the 
act was declared unconstitutional because it attempted to dele- 
gate legislative powers to the Insurance Commissioner. In 1895 
the Legislature adopted the Massachusetts form with such modi- 
fications as were necessary to avoid conflict with the valued 
policy law. Section 53 provided that 


A company may write upon the margin or across the face of 
the policy, or write or print in type not smaller than long 
primer upon separate slips or riders to be attached thereto 
provisions adding to or modifying those contained in the 
standard form. 


The insurance companies then adopted a general rider which 
embraced substantially all the provisions of the New York form. 
But the Legislature of 1897, amending section 53, c. 175, p. 417, 
Gen. Laws 1895, in express terms prohibited the making of any 
changes except such as were specifically enumerated in the stat- 
ute. The conclusion is inevitable that the Legislature intended 
to deprive the parties of the right to make insurance contracts in 
any form except as prescribed by the statute. The statute (sec- 
tion 53, c. 254, p. 468, Gen. Laws 1897) provides that :— 


No fire insurance company shall issue fire insurance policies 
on property in this state other than those of the standard form 
herein set forth, except as follows; to wit: First. A company 
may print on or in its policies its name, location and date of 
incorporation, the amount of its paid-up capital stock, the 
names of its officers and agents, the number and date of the 
policy, and if it is issued through an agent, the words, “this 
policy shall not be valid until countersigned by the duly author- 
ized agent of the company at —”. Second. A company 
may print or use in its policies printed forms of description and 
specification of the property insured, including permits for 
the use of electricity, gasoline or the storage of other hazard- 
ous or dangerous material or product, also for repairs or im- 
provements for the operation or ceasing to operate and for 
the maintenance of sprinkling or other improvements. Third. 
A company insuring against damage by lightning may print in 
the clause enumerating the perils insured against, the addi- 
tional words: “Also any damage by lightning whether fire 
ensues or not” and in the clause providing for apportionment 
of loss in case of other insurance the words, “whether by fire, 
lightning or both’. Fourth. A company incorporated or 
formed in the state may print in its policies any provisions 
which it is authorized or required by law to insert therein; and 
any company not incorporated or formed in this state may, 
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with the approval of the Insurance Commissioner, so print any 
provision required by its charter or deed of settlement or by 
the laws of its own state or country, not contrary to the laws 
of this state. Fifth. The blanks in said standard form may be 
filled in print or in writing. Sixth. A company may print upon 
policies issued in compliance with the preceding provisions of 
this section, the words “Minnesota Standard Policy’. Sev- 
enth. No provision shall be attached to or included in said 
policy limiting the amount to be paid in case of total loss on 
buildings to less than the amount of insurance on the same. 


The prescribed form with the changes thus authorized is the 
oniy form of fire insurance contract authorized by the laws of the 
state. 

ut the insurance companies contend that the space clause is 
in common use and is authorized by the language of section 52, 
c. 175, p. 417, Gen. Laws 1895. The authorities cited are, with 
the exception of one from an intermediate New York court, 
from states which have no standard form, and common use can, 
of course, confer no rights in the face of the statute. The act of 
1895, as we have seen, permitted the contract to be modified by 
riders, subject to the prohibitions contained in section 25 (page 
401); but it required the policy to contain the entire contract. 
Section 52 provided that “the conditions of insurance shall be 
stated in full and neither the application of the insured nor the 
by-laws of the company shall be considered as warranty except 
they be incorporated in full in the policy:” Coleman vs. Retail 
L. Ins. Ass’n, 77 Minn., 31, 79 N. W., 588; Kollitz vs. Eq. Mut. 
L. Ins. Co., 92 Minn., 234. This section was not repealed by the 
amendment of 1897, but it cannot be used to restrict the express 
requirement of the amendatory act. Under the act of 1895, the 
conditions of insurance were required to be stated in full in the 
policy and this included such as were prescribed by the statutory 
form and also such additions and modifications as were made by 
the parties. Changes and additions are now forbidden except as 
specifically permitted, but the policy must still contain all the 
conditions of insurance. Nor is the space clause authorized by 
subdivision 2 of section 53 as amended. To hold that its provi- 
sions are included within “the other improvements” there re- 
ferred to would be to give the words a strained and unnatural 
construction. 

2. The parties were not authorized to insert in the policy a 
provision not contained in the statutory form or expressly au- 
thorized by the statute, whereby the insured warranted the main- 
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tenance of certain conditions about the premises. But there 
seems to be no reason why reference may not be made to the 
added clause for the description and identification of the prop- 
erty which was intended to be insured. The policy must contain 
a complete description of the property and the statute author- 
izes the company to print on its policy forms of description and 
specification of the property insured. In connection with prop- 
erty of this character, location may be an essential element of 
description. By reference to the space clause we find that the 
subject-matter of the general clause— 

Lumber * * * piled in blocks * * * and in streets and 

alleys adjacent to or connected with said blocks in Ada 
—Is limited to the lumber which is piled upon that part of the 
blocks which is more than 200 feet from any woodworking or 
manufacturing establishment. This was undoubtedly the inten- 
tion of the parties. Without the limitation the general language 
of the descriptive part of the policy would cover lumber situated 
in the mill itself. The mill was on block 42 and part of an adja- 
cent street. One policy for illustration, by the general clause 
covered lumber piled on blocks I1, 42 and 43, and in streets and 
alleys adjacent to or connected with such blocks. The rate upon 
lumber in the mill or within 200 feet of the mill was $9.50 per 
$100, while upon lumber piled more than 200 feet from the mill 
it was only $2.85, the rate paid by the plaintiff. The clause re- 
cites that 

In consideration of the issuance of this policy, and the basis 
upon which the rate of premium is fixed, the insured warrants 


to keep a clear space of 200 feet between the property hereby 
insured 


And any manufacturing establishment. The warranty may be 
held ineffective, but the language clearly shows that the parties 
did not understand that lumber piled within 200 feet of the mill 
was insured. The insured, under the decision of the trial court, 
got exactly what it paid for. 

The judgment of the trial court is affirmed on both appeals. 
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SUPREME COURT OF TENNESSEE. 


INSURANCE CO. OF TENNESSEE 
v8. 


WALLER.* 


The policy provided that it should be void if the interest of insured be 
other than sole and unconditional owner, or if the insured building 
be on ground not owned by insured in fee simple. Prior to the issue 
of the policy the insured owning the ground in fee had conveyed the 
property by deed absolute to a relative for a recited consideration, in 
order to defraud creditors, with a parol agreement that he should 
hold it for the use of insured and should convey title as the insured 
might direct. No consideration was actually paid. The relative af- 
terward conveyed similarly to the wife, with a like parol agreement, 
no actual consideration having been paid. Afterward, but before the 
date of the policy, the wife, under her parol agreement to convey, 
reconveyed to her husband in fee for a nominal recited consideration, 
none being actually paid; the deed, though signed and acknowledged 
by her, not containing her name in the operative part of it. 


Held, That the parol trust agreements were not within the statute of 
frauds, and are enforcible except as against rights of creditors. 


Held, That the omission of the grantor’s name in the operative part did 
not invalidate a deed otherwise formally sufficient. 


Held, That where the property was held in trust the conveyance by the 
wife was not invalid because the husband did not join. 


Heid, That the fact that the property had been conveyed in trust to de- 
fraud creditors did not affect the title of insured so as to defeat the 
policy. 

Error to Cireyit Court, Davidson County. Action by R. W. 

Waller against the Insurance Company of Tennessee. From a 

judgment for plaintiff, defendant brings error. 


J. W. Bonner and C. C. Mooney, for Plaintiff in Error. 
J. S. Prncuer, for Defendant in Error. 


SHIELDS, J. 
This action was brought by R. W. Waller in the Circuit Court 
of Davidson County to recover upon a policy of fire insurance 
issued to him October 8, 1901, for $1,000, upon certain property 
situated in the city of Nashville. The policy contains a stipula- 
tion that it shall be void 


'f the interest of the insured be other than unconditional sole 
owner of it, or if the subject of the insurance be a building on 
ground not owned by the insured in fee simple. 


% Decision rendered, Aug. 1, 1906. 
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The defendant pleaded the general issue of not guilty and spe- 
cial pleas, averring that the plaintiff was not the unconditional 
and sole owner of the property and that he was not seised in fee 
of the ground upon which the buildings destroyed were situated. 
The issues joined were submitted to a jury, and there was verdict 
and judgment in favor of the plaintiff, Waller. The insurance 
company brings the case to this court, and assigns as error, 
among other things, that there is no evidence to sustain the ver- 
dict. This contention is based upon the assumption that there is 
no evidence in the record to show that the plaintiff, at the time 
that the property was insured and destroyed, was the uncondi- 
tional and sole owner of it, and none that he owned in fee simple 
the ground upon which the buildings insured and destroyed 
stood. 

The facts in relation to the title of the property insured and 
destroyed, and the ground upon which it stood, are these: R. W. 
Waller, the plaintiff, owning the lots in question in fee simple, on 
March 13, 1894, for the purpose of hindering, delaying and de- 
frauding his creditors, conveyed them by deed, with full cove- 
nants of warranty, for a recited consideration of $3,000, to his 
kinsman, W. H. Hyde, with a contemporaneous parol agreement 
and understanding that the latter should hold them for his use 
and convey the title as he should direct. No consideration was in 
fact paid. 

W. H. Hyde being about to marry, and Waller fearing some 
complication, procured him to convey the property by deed, ab- 
solute upon its face, with full covenants of warranty, to Mrs. Ma- 
dora Waller, wife of R. W. Waller for a recited consideration of 
$3,500 in hand paid; she agreeing at the time ‘to hold it in all 
respects as it was held by Hyde. No consideration was paid by 
Mrs. Waller. 

Afterward, December 7, 1898, Mrs. Madora Waller, for a re- 
cited consideration of $5, but in fact without any other than her 
agreement to hold the property for the use of her husband and 
convey it as he should direct, undertook to reconvey it to him 
by an instrument in these words :— 


For and in consideration, of the sum of $5.00, and other 
good and sufficient consideration, have bargained and sold by 
these presents do transfer and convey unto the R. W. Waller, 
his heirs and assigns, a certain tract or parcel of land in 
avidson County, state of Tennessee; as follows: Lots Nos. 
3 and 4 in John Lunsden’s 3rd addition, as per plan in book 
57, page 106, of the R. O. D. C. Said lots front 150 feet on the 
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south side of Mill Street, and run back between parallel lines 
135 feet to an alley. To have and to hold the said tract or 
parcel of land, with the appurtenances, estate, title and interest 
thereto belonging, to the said R. W. Waller, his heirs and as- 
signs forever. And I do covenant with the said R. W. Waller 
that I am lawfully seised and possessed of said lands in fee sim- 
ple, have a good right to convey it, and the same is unincum- 
bered. And I do further covenant and bind myself, my heirs 
and representatives, to forever warrant and defend the title to 
said lands against the lawful claims of all persons whomsoever. 
Witness my hand, this 14th day of September, 1808. 


[Signed] Madora Waller. 


An acknowledgment and privy examination appear to this 
deed in these words :— 

State of Tennessee, Davidson County. Personally appeared 
before me, W. F. Davis, a notary public in and for said county 
and state, the within-named bargainor, Mrs. Madora Waller, 
with whom I am personally acquainted, and who acknowledged 
that she executed the within instrument for the purpose there- 
in contained. And Mrs. Madora Waller, wife of the said R. W. 
Waller, having personally appeared before me privately and 
apart from her husband, the said Mrs. Madora Waller ac- 
knowledged the execution of said deed to have been done by 
her freely, voluntarily and understandingly, without compul- 
sion or restraint from her said husband, and for the purposes 
therein expressed. Witness my hand and official seal at Nash- 
ville, Tenn., this 7th of December, 1898. W. F. Davis, Notary 
Public. 

The contention of R. W. Waller, upon these facts, is that a 
parol trust was created in his favor by the agreement of :W. H. 
Hyde and Mrs.-Madora Waller, respectively, when the convey- 
ances were made to them, to hold the property for him and sub- 
ject to his direction, valid and enforceable, and that the instru- 
ment above set out, executed and acknowledged by Mrs. Waller, 
was a valid execution of the trust and revested him with the 
absolute and unconditional fee-simple title to the property ; that, 
if the instrument executed by Mrs. Waller was for any reason 
inefficient to revest the title of the property in him, then she held 
it in trust for him, and in equity could be compelled to convey it 
to him; and that such equitable title filled the requirements ot 
the policy as to ownership and title. 

While that of the insurance company is that the parol trust 
created in favor of R. W. Waller is within the statute of frauds 
and perjuries, and void; that, if it were valid, it is unexecuted, 
the deed signed by Mrs. Waller being void, because her nanfe 
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does not appear in the body and operative part of it, and her 
husband did not join in its execution, and unenforceable, because 
made for the purpose of defrauding the creditors of R. W. Wal- 
ler, and consequently there is a total failure to prove a title of 
any kind. 

We are of opinion that a valid express trust, involving real 
estate, enforceable in equity, can be created by parol, and that, 
other questions out of the way, such a trust was created by the 
agreements made by W. H. Hyde and Mrs. Madora Waller, at 
the time the property in question was conveyed to them, re- 
spectively, that they held it in trust for R. W. Waller, to be con- 
veyed upon his request as he should direct. 

It is now well settled law in Tennessee that a contemporaneous 
parol agreement, made at the time of the execution and delivery 
of a conveyance of real estate, absolute upon its face, that the 
vendee will hold the property conveyed in trust for a certain per- 
son, is not within the statute of frauds, and, aside from the rights 
of creditors of the original vendor and innocent purchasers from 
the vendee, vests in the beneficiary of the trust a valid equitable 
title to the property conveyed, which a court of equity will en- 
force. We need only refer to the recent cases in which the rea- 
sons for the rule are fully and clearly stated. They are Thomp- 
son vs. Thompson (Tenn. Ch. App.), 54 S. W., 145; Renshaw vs. 
First Nat. Bank (Tenn. Ch. App.), 63 S. W., 205, 206; Woodfin 
vs. Marks, 104 Tenn., 519, 520; Mee vs. Mee, 113 Tenn., 455. 

It being settled that Mrs. Madora Waller, under the convey- 
ance made to her by W. H. Hyde, and the contemporaneous 
agreement made with him and her husband, R. W. Waller, the 
next question for determination is whether or not this trust was 
executed, as contended by the defendant in error, so as to vest 
the sole and unconditional fee simple title to the property in him. 
This depends on the sufficiency of the deed executed and deliv- 
ered by Mrs. Waller to her husband. It is attacked on two 
grounds. It is said it is void and ineffective as a conveyance, be- 
cause her name does not appear in the operative part of it. This 
omission, in this case, is not a fatal defect. It sufficiently appears 
from the whole instrument that it is the contract and deed of 
Mrs. Madora Waller, and clearly expresses her intention to con- 
vey the property described in fee to R. W. Waller. It is sub- 
stantially in the form prescribed by Code 1858, § 2013 (Shannon’s 
Code, § 3680), for forms of conveyances of real estate. The only 


apparent defect in it, is that in the second line, after the expres- 
VoL. XXXV.—53. 
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sion of the consideration, the pronoun “I” is omitted; but this 
is evidently a clerical error, and is supplied by the context and 
subsequent recitals and parts of the deed. This pronoun appears 
in the covenants, and the signature of Mrs. Waller at the bottom 
of the deed, showing that it was her intention to contract and 
convey in all things as set forth in the instrument thus signed 
and executed by her. The deed is executed by her alone, and 
the contract contained in it should not be attributed to any other 
person. 

The case of Kelton vs. Brown (Tenn. Ch. App., 39 S. W., 543) 
is much in point. The conveying part and covenants of the deed 
in question in that case were in these words :— 

For and in consideration of the sum of $200, cash in hand 
paid, I have this day bargained and sold, and do hereby trans- 
fer and convey, unto W. J. Kelton, his heirs and assigns, for- 
ever, a certain lot, 

Etc., describing the property; and: “Now, we do covenant 
with the said W. J. Kelton that we are lawfully seised of said 
property and have a good right to convey it, and that the same 
is unincumbered. We further covenant that we will forever war- 
rant and defend the title to said house and lot against the lawful 
claims of all persons whomsoever.” The court held that the use 
of the personal pronoun “I”, in the first part of the conveyance, 
instead of “we”, was a patent inadvertence, and that the use of 
the plural “we”, in the covenants followed by the execution of the 
instrument by the wife along with the husband, was sufficient to 
show the purpose of the parties and the intention of the wife to 
join in the conveyance of the property. 

This is not in conflict with the case of Berrigan vs. Fleming, 
2 Lea, 274. In that case there was nothing whatever in any part 
of the deed indicating the intention of the wife to join in it. It 
was wholly the deed of the husband. There was no reference to 
the wife in the body of the deed, and her name only appeared as 
a signature to it, and in the privy examination. The deed in 
question is solely the deed of Mrs. Waller. No other name ap- 
pears in it or to it, and every intendment is that it is her contract 
and deed. 

The other objection to the deed is that R. W. Waller did not 
join his wife in its execution. It is insisted that a married woman 
cannot convey real estate, other than her separate estate, with- 
out the joinder of her husband, and that, for the non-joinder of 
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the husband in this case, this conveyance is void and is ineffectual 
to vest title in the property insured to the conveyee. 

The rule invoked is the law applicable to conveyances made by 
married women of lands held by them in their own right and as 
a general estate. By the common law, married women could 
only convey their lands by fine and common recovery. They first 
were authorized to convey by deed, with privy examination 
jointly with their husbands by an act passed by North Carolina 
in 1715, which came to us with other statutes of that colony and 
state, and, after several amendments. by our General Assembly, 
was carried into our Code (section 2076), and is now the law in 
this state. 

The power of married women to convey their general estate in 
lands by deed is vested in them by this statute only when their 
husbands join in the execution of the deed, or, in other words, 
their incapacity to convey real estate so held by them is removed, 
so as to enable them to convey by joint deed of the husband and 
wife, with proper privy examination of the latter, and otherwise 
it remains as at common law, and in order to effect a valid con- 
vevance of the title of a married woman to her general estate 
the statute must be strictly pursued. This is all that is held in 
the cases cited and relied upon by counsel for plaintiff in error 
to sustain his contention that the deed of Mrs. Waller to her 
husband is void, because she alone executed it, the chief of which 
are Cope vs. Meeks, 3 Head, 387; Gillespie vs. Worford, 2 Cold., 
639; Moseby vs. Partee, 5 Heisk., 26-36; Giffin vs. Giffin (Tenn. 
Ch. App.), 37 S. W., 710; Ellis vs. Pearson, 104 Tenn., 591. 

This rule and these cases, however, have no bearing upon the 
case at bar. Mrs. Waller did not hold and convey the property 
insured in her own right, but as trustee for her husband. By the 
common law, married women had the capacity and the power to 
take and hold lands as trustee and to execute the duties and 
powers of the trust, including that of conveying the trust prop- 
erty by deed, without the concurrence and joinder of their hus- 
bands in all things as could a feme sole. The reasons upon which 
the common-law rule, withholding from a married woman the 
power to convey her general estate was founded, and for the 
provision of the statute requiring the concurrence of her hus- 
band in her conveyance, which are that the husband may be 
present to protect his wife from imposition, and his*marital rights 
in the property conveyed, and to prevent domestic disturbances, 
do not apply to cases where she is acting as trustee, for, as a rule, 
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a trustee has no beneficial interest in the trust, and there is 
therefore no interest for the husband to protect; but we do not 
mean to hold that a married woman cannot now accept and 
execute a trust in which she is interested. The authorities fully 
support these conclusions. 

Mr. Bishop, in his work on Married Women (volume 1, § 700), 
says: “Since the wife has the capacity to receive an estate, real 
or personal, she may receive it as trustee for use of a third per- 
son’ —citing Gridley vs. Wynant, 23 How. (U. S.), 500; Springer 
vs. Berry, 47 Me., 330-338; Sawyer’s Appeal, 16 N. H., 459; 2 
Kent’s Com., 151; Barneby vs. Griffin, 3 Ves., 266. 

He further says (volume 2, §§ 115-118): ‘We saw in the first 
volume that a wife may be a trustee even where she is under ail 
the incapacities of the law. A fortiori, she may be under the 
statutes which free her more or less from the disabilities of 
coverture and confer on her the power to hold property like a 
feme sole to her own use. As a husband may, and often does, 
hold property the true owner of which is his wife, and the wife 
sometimes holds property the true owner of which is her hus- 
band, this doctrine of resulting trust finds a not infrequent ex- 
emplification in the marriage relation. And it is in essence and 
principle precisely the same between husband and wife as be- 
tween any other persons.” 

Mr. Perry, in his work on Trusts (volume 1, § 48), says :— 

“Married women may become trustees by deed, gift, bequest, 
appointment, or by operation of law. If an estate comes to a 
married woman in any way, charged with a trust, her coverture 
cannot be pleaded in bar of the trust, and a court of equity will 
enforce its execution; and when the legal title to lands in trust 
was cast by descent upon a married woman, and the law required 
that a deed executed by her should be acknowledged as executed 
voluntarily, and she refused so to acknowledge it, the court com- 
pelled her by decree. But specific performance will not be en- 
forced by a feme covert trustee for sale upon her contract as 
trustee to convey. There is no less judgment and discretion 
in the woman after marriage than before. Sir John Trevor 
thought she rather improved by her husband’s teaching. The 
reasons of her disabilities are founded upon her own interests, or 
her husband’s, or both, or, rather, upon the broader policy of 
the law, which for the purpose of domestic peace and happiness 
merges the proprietary interests of the wife during coverture in 
her husband, and will not permit her to hold interest separate 
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from and independent of, and possibly antagonistic to, him. But 
the policy of the law has, however, been very much modified by 
legislation in later years. But, where such interests are not con- 
cerned, she possesses the same legal capacity as if she were sui 
juris. Thus she may execute any kind of power, whether simply 
collateral, appendant, or in gross; and it is immaterial whether 
it is given her while sole or married. 

“In equity the absolute interest in the trust fund is vested in 
the cestui que trust. The trustee is a mere instrument, and any 
power or authority in the trustee must have the character of a 
power simply collateral. Therefore there is nothing, as respects 
legal capacity, to prevent married women from administering a 
discretionary trust. But she cannot create a trust in her absolute 
property, except by joining her husband in conveying it, or in 
executing a declaration of trust.” 

In section 50 the author points out certain inconveniences 
which may arise in the execution of a trust by a married woman, 
on account of her inability to execute bonds and do certain other 
things, and then (section 51) says: “Subject to these inconveni- 
ences, a married woman can always be a trustee; and she may 
even be a trustee for her husband, as well as her husband for her, 
and courts will find means to enforce the trusts.” 

In Moore vs. Cottingham (go Ind., 242) the wife, in the execu- 
tion of a parol trust in favor of her husband, conveyed the prop- 
erty for his use, without his joinder, and the conveyance was held 
valid. In that case it is said: “Had she been the beneficial 
owner of the land, the deed would have been worthless, as a 
married woman has no power to convey her lands, unless the 
husband joins in the conveyance. This rule, however, does not 
apply to lands held by her as trustee, but by express terms of the 
statute applies to lands of the wife; that is, those of which she is 
the beneficial owner. As to those held by her as trustee, she is 
under no legal disability, but possesses the same capacity as 
though she were a feme sole. This must be the rule, as it is well 
settled that a married woman may be a trustee, even for her 
husband, and she may be compelled to execute her trusts. * * * 
This must in the very nature of things be so, especially in view 
of the fact that the husband was himself the cestui que trust. Ii, 
then, the wife could have been required to convey the land in 
execution of the trusts, it must follow that her conveyance of it, 
voluntarily made, amounts to a complete execution of the same. 
The husband could not have been required to unite in the deed, 
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and therefore the deed of the wife was sufficient. It therefore 


appears to us that the trust, found by the court to exist, may be 
proved to show that the deed made was in execution of such 
trust, and that it was sufficient for such purpose.” 

In Harden vs. Darwin (66 Atl., 55), a well-considered case, it 
is said :— 

“The principle is well settled, without conflict among the au- 
thorities, that a married woman could at common law act as 
trustee, not being incapacitated to do so by the fact of coverture: 
1 Bishop, Mar. Women, 700; 2 Bishop, Mar. Women, 115; 1 
Perry on Trusts, 48-49; Hill on Trustees, 48; Lewin on Trusts 
and Trustees, 34-35. And the principle is, in a measure, strength- 
ened by the policy of modern legislation, which has established 
a system of ‘married women’s laws’, encouraging the tenure of 
femes covert of separate estates in their own name and for their 
own benefit, and conferring on them the right to sue and be 
sued alone in certain cases, and authorizing them to devise or 
bequeath such property as if they were femes sole: Const. 1875 
art. 10, §§ 6,7; Code 1876, §§ 2704-2713, 2892. 

“The wife’s power as trustee over such property as she may 
hold in trust seems also to be well settled. Chancellor Kent says: 
‘She may transfer a trust estate, by lease and release, as a feme 
sole:’ 2 Kent’s Com., 151. It is added in Bishop on Married 
Women (700), that ‘she may execute a power of attorney to con- 
vey such an estate, and a conveyance under it will be good. She 
may likewise bring suits as trustee, which has been allowed where 
her husband joined as plaintiff with her’. 

“In Gridley vs. Wynant (23 How., U. S., 500) it was said by 
Campbell, J.: ‘There is no incapacity in a married woman to 
become a trustee and to exercise the legal judgment and discre- 
tion belonging to that character. A trustee, in equity, is re- 
garded in the light of an instrument, or agent, for the cestui que 
trust, and the authority confided to him is in the nature of a 
power. It has long been settled that a married woman may exe- 
cute a power without the co-operation of her husband.’ And it 
has never been doubted, we may add, that she may act as agent, 
either for her husband or a stranger, and that coverture takes 
from her no capacity in this respect: 1 Bishop on Married 
Women, 701; Lang vs. Waters, 47 Ala., 624. And where there 
is an agreement, express or implied, on the wife’s part to convey 
to the husband on request by him, there is a clear resulting trust: 
2 Story’s Eq. Jur. (12th Ed.), 1201c, note 1; 2 Bishop on Mar. 
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Women, 124; Cotton vs. Wood, 25 Iowa, 43; also Cairns vs. 
Colburn, 104 Mass., 274; Whitten vs. Whitten, 3 Cush. (Mass.), 
191, 197; Fox vs. Doherty, 30 Iowa, 334.” 

There is no statute in Tennessee changing the common law 
on this subject. Those of North Carolina and Tennessee, to 
which we have referred, were not intended to restrict the capa- 
city and powers of married women, but to enlarge them, and they 
apply only to conveyances of lands held by femes covert in their 
own right. 

A married woman in Tennessee, when not restricted by the 
muniments of title under which she holds, may also convey lands 
held by her as a separate estate without the joinder of her hus- 
band: Barnum vs. LeMaster, 110 Tenn., 640; Vick vs. Gower, 
92 Tenn., 391; Dewey vs. Goodman, 107 Tenn., 253. This, how- 
ever, does not affect this case. 

We are therefore of the opinion that in this state a married 
woman may accept, hold and execute a trust relating to real es- 
tate, and that she has the power, in the execution of the trust, to 
convey real estate without the concurrence of her husband or 
his joinder in the conveyance made by her, and that this rule ex- 
tends to trusts in which the husband of the trustee is the bene- 
ficiary, and to conveyances made in its execution directly to him. 

It is also contended by the plaintiff in error that, since the de- 
fendant in error concedes the parol trust created in his favor to 
have been tainted with fraud, it is void, and this court will not 
enforce it. This would be a very serious question, and we think 
a fatal one to the case of the defendant in error, but for the fact 
that the trust has been executed by the conveyance made to him 
by Mrs. Waller, and there is now no effort in this case to enforce 
it. The defendant in error now has both the legal and equitable 
title to the property in question, and the previous fraud will not 
bar him from a recovery upon a contract in relation to it, or for 
trespass committed upon it: Buttlar vs. Buttlar (N. J. Ch.), 56 
Atl., 722; Bolton vs. Pitney, 46 N. J. Eq., 610. 

It results, therefore, that there is evidence in the record tend- 
ing to show, and we think sufficient for that purpose, that the 
defendant in error was the sole and absolute owner of the houses 
insured and destroyed, and that he was seised in fee of the lots 
upon which they were erected, as covenanted in the policy, and 
therefore this assignment of error must be overruled. 

Other assignments of error were disposed of in an oral opinion. 
Judgment affirmed. 
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When an applicant for insurance pays the first premium to the agent, the 
contract is consummated when the company accepts the application, 
executes a policy and deposits it in the mail directed to its agent for 
delivery to the applicant. 

An agent is presumed to be acting within the scope of his authority. 


The agent of a foreign insurance company who was authorized to solicit 
insurance in this state had authority by force of section 88, c. 175, 
p. 437, Gen. Laws 1895, to collect the first premium. 

An agent of a foreign life insurance company authorized by chapter 173, 
p. 392, Gen. Laws 1895, to solicit insurance and collect the first pre- 
mium, has apparent authority to take a promissory note for the first 
premiuni. 

Unless the applicant for insurance has knowledge of express limitations 
upon the authority of the agent the acceptance by the agent of a note 
in payment of the first premium is binding upon the company. 


Appeal from District Court, Swift County. Action by Nellie 
J. Kilborn against the Prudential Insurance Company. Judg- 


ment for defendant, and plaintiff appeals. 


F. P. OLNEY, for Appellant. 
Gro. W. CHAmpPLin, for Respondent. 


Euuiort, J. 

This was an action to recover upon a policy of life insurance. 
The case was tried by the court without a jury and judgment 
ordered for the defendant. From this judgment the plaintiff 
appeals. 

It appears from the stipulation of facts that during the time re- 
ferred to the defendant was a corporation organized under the 
laws of the state of New Jersey for the purpose of writing con- 
tracts of insurance and was duly authorized to write such con- 
tracts of insurance within the state of Minnesota. Timberlake 
& Coan were the general state agents of the defendant for the 
state of Minnesota, for the soliciting of insurance and the de- 
livery of policies, and Albert Knudtson was a soliciting agent for 
the company. On the 19th day of December, 1904, Clint Nixon 
made an application for insurance in the defendant company and 


a Decision rendered, Aug. 3, 1906. Syllabus by the Court. 
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delivered it to said Knudtson. Nixon was also examined by a 
medical examiner and the examiner’s report was attached to the 
application. At the time the application was made, Nixon ex- 
ecuted and delivered to Knudtson two promissory notes for the 
aggregate sum of $61.36; one for $30.66 payable in one month, 
and the other for the same amount payable in six months from 
date. The notes were payable to Knudtson and drew interest 
after maturity only. It is stipulated that no part of the first pre- 
mium for said insurance was ever paid or. tendered by said Nixon 
or any other person in his behalf unless the execution and deliv- 
erv of these notes constituted payment. Knudtson, on the day 
the application was made and the notes given, forwarded the 
application with the medical examiner’s report attached thereto, 
to Timberlake & Coan in Minneapolis. It was received by them 
on December 21, 1904, and at once forwarded by mail to the 
defendant at its home office in Newark, N. J. On December 23, 
1904, the company executed a policy of insurance upon the ap- 
plication and mailed the same to Timberlake & Coan in Minne- 
apolis, for delivery to Nixon. It was received by them on De- 
cember 26, 1904. On December 24, 1904, Nixon was shot, and 
died at the village of Kirkoven. Timberlake & Coan learned of 
his death on December 26, 1904, and thereupon returned the 
policy to the company at Newark, N. J. On December 26, 1904, 
Knudtson delivered the two notes to Timberlake & Coan, who, 
until that time, had no knowledge of their execution. They 
marked the notes void, and canceled and forwarded them on 
January 12, 1905, by mail to the plaintiff at her supposed ad- 
dress in St. Cloud, Minn. The letter was received and returned 
to Timberlake & Coan, who made other attempts to learn the 
whereabouts of the plaintiff, but were unsuccessful. No attempt 
was made to collect the notes, and nothing was ever paid thereon. 
Demand was made by the plaintiff for the usual blanks upon 
which to make the proof of death. The company refused to fur- 
nish such blanks for the reason as given that “no premium was 
ever paid upon this application, and therefore no liability exists”. 
It is further admitted that plaintiff had an insurable interest in 
Nixon’s life, and that Nixon was in good health up to the time he 
was killed. The court found upon these stipulated facts that the 
first annual premium required by the application was never paid, 
and that the policy was never delivered. 

1. We think that the only serious question of the case is 
whether the premium was paid by the delivery of the notes in 
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question. The application which was forwarded to the com- 
pany stated that $61.32 had been paid in advance upon account. 
The policy was executed by the defendant with the understanding 
that the premium had been paid to the agent, and that the insured 
was therefore entitled to the immediate delivery of the policy. 
It is very well settled that where nothing remains to be done by 
the insured, the mailing of the policy duly executed to the insured 
or to an agent of the company for delivery to the insured con- 
stitutes a delivery: Yonge vs. Equitable Life Assur. Soc. (C. C.), 
30 Fed., 902; Mutual Res. Fund Life Ass’n vs. Farmer (Ark.), 
47 S. W., 850; Hallock vs. Comm. Ins. Co., 26 N. J. Law, 268; 
N. Y. Life Ins. Co. vs. Babcock (Ga.), 30 S. E., 273; Hartford, 
etc., Ins. Co. vs. Lasher Stocking Co., 66 Vt., 439; Dailey vs. 
Ass’n, 102 Mich., 289. The contract is complete when the appli- 
cation is accepted, and the acceptance signified by mailing the 
policy: Tayloe vs. Mer., etc., Ins. Co., 9 How. (U. S.), 390; 
Heiman vs. Phoenix Ins. Co., 17 Minn., 153; Article, 16 Western 
Jurist, p. 337. 

2. The policy contains no provision that the first premiums 
shall be paid in cash only. Premiums are made payable at the 
home office in Newark, N. J. or to an agent of the company on or 
before due in exchange for official receipts signed by the presi- 
dent and secretary, and countersigned by an authorized agent 
of the company. This provision manifestly has no application to 
the first premium, and if it had it would not be controlling, as 
the policy was issued with knowledge that the first premium had 
already been paid to the agent of the company who at the time 
could not have had possession of the policy or an official receipt. 
The application upon which the policy was issued recited that the 
applicant had paid already in advance on account, $61.32. ‘I'he 
company, therefore, knew that the agent had received the first 
premium, and, after issuing the policy with this information, it 
could not be heard to deny the authority of the agent who re- 
ceived the premium, had it been paid in cash. There is also a 
provision in the policy to the effect that no agent has power to 
extend the time of paying the first premium, but the insured 
never saw the policy and provisions in it of which he had no 
knowledge could have no application to matters which occurred 
before the policy was issued: Kausal vs. Minn., etc., Ins. Co., 31 
Minn., 17; Cont. Ins. Co. vs. Ruckman, 127 IIl., 364. It must 
also be remembered that there is no evidence in the record of 
any express limitations upon the authority of Knudtson or as to 
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the manner in which he is to collect the premium. The agent as- 
sumed to have authority to accept the notes and there is a pre- 
sumption that a person known to be an agent is acting within the 
scope of his authority: Inglish vs. Ayers, 79 Mich., 516; Aus- 
trian, etc., Co. vs. Springer, 94 Mich., 343; Bessemer Land & 
Imp. Co. vs. Campbell, 121 Ala., 50. It follows that if the deliv- 
ery of the promissory notes to Knudtson constituted payment of 
the first premium the policy was in force when the insured died, 
and the plaintiff is entitled to recover. 

3. The question is as to the authority of Knudtson. Where 
an insurance policy provides that it shall not be effective until 
the first premium is paid, it does not take effect even although 
delivered until this provision is complied with. But the manner 
in which payment is made is immaterial if it is at the time ac- 
ceptable to the company. Hence, where the policy is silent as to 
the mode of payment, and the statute does not require it to be 
paid in cash (as in State vs. Moore, 48 Neb., 870), and the com- 
pany or its duly authorized agents delivers the policy and accepts 
the applicant’s notes for the first premium, it is presumed that 
the notes are accepted as payment: Union Central Life Ins. Co. 
vs. Taggart, 55 Minn., 95; Stewart vs. Union Mut. Ins. Co., 155 
N. Y., 257; Stepp vs. Nat. Life, etc., Ass’n, 37 S. C., 417; Ins. 
Co. vs. Miller, 12 Wall. (U. S.), 302. In May on Ins. (§ 134) it is 
said: “Where the agent is authorized to accept the payment of 
premiums, he may exercise his discretion as to the mode of pay- 
ment.” See, also, Richard, Ins., § 93. The authorities very 
generally hold that an agent who is authorized to make contracts 
of insurance and deliver policies has implied authority to accept 
notes for the first premium: Tooker vs. Sec. Trust Co., 26 App. 
Div., 372, 49 N. Y. Supp., 814; Id., 165 N. Y., 608; Mut. Life Ins. 
Co. vs. Logan, 31 C. C. A., 172; Newark Machine Co. vs. Ken- 
ton Ins. Co. (Ohio), 35 N. E., 1060; 1 Joyce, Ins., § 77, and 
cases there cited. But this authority is sometimes denied to sub- 
agents of the general agents, and to what are known as special 
or soliciting agents: Penn. Casu. Co. vs. Bacon, 67 C, C. A., 497; 
Ins. Co. vs. Willets, 24 Mich., 268. But in Nat. Life Ins. Co. vs. 
Twiddell (Ky., 58 S. W., 699) it was held that a local agent and 
solicitor had authority to accept notes. In Life Ins. Co. vs. 
McGowan (18 Kan., 300) the authority was conceded to an agent 
whose business it was to “solicit insurance and receive the first 
premium”. Chief Justice Horton said: “An agent of an insur- 
ance company whose business it is to solicit applications for in- 
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surance and receive the first premiums has the right to waive the 
condition requiring the payment in money and to accept a prom- 
issory note of the applicant or from a third party in lieu thereof :” 
Mut. Life Ins. Co. vs. Allen, 113 Ill. App., 89. See, also, Miss. 
Valley Life Ins. Co. vs. Neyland, 9 Bush. (Ky.), 430. In Mich. 
Mut. Life Ins. Co. vs. Hall (60 Ill. App., 169) it was held that a 
local agent of a life insurance company might accept from an 
applicant for insurance a note for the first premium, although 
the policy required the payment to be made in cash, and the rules 
of the company of which the applicant had no knowledge for- 
bade the agent to accept notes. In Carson vs. Jersey City, etc., 
Co. (43 N. J. Law, 300) it was held that the premium was paid 
when the agent accepted the applicant’s note and discounted it, 
thus receiving the cash. There are also authorities which hold 
that the premium may be paid by offsetting a debt owed by the 
agent to the insured, but this doctrine is of doubtful soundness. 
It is universally conceded, however, that the agent may make his 
own terms with the insured so far as that part of the premium 
which he is entitled to retain as his commission is concerned; 
John Hancock Ins. Co. vs. Schlink, 175 IIl., 284. And see Hoff- 
man vs. Ins. Co., 92 U. S., 161. In Godfrey vs. N. Y. Life Ins. 
Co. (70 Minn., 224) it appeared that Godfrey made an application 
to one of defendant’s agents for life insurance, and delivered to 
the agent her promissory note for the amount of the first pre- 
mium. The agent never accounted to the company for the note, 
but transferred it to Sandford, who was a good-faith purchaser 
for value. The policy was never delivered, and Godfrey brought 
suit against the insurance company to recover the amount oi 
the note which she had been required to pay to Sandford. It ap- 
peared that the agent had been in the habit of taking such notes 
and discounting them at a certain hank. This was known to the 
general agent of the company, and it was held that, under the 
circumstances, notwithstanding written instructions to the con- 
trary, the insurance company was bound by the act of the agent 
in accepting the note. This could only be upon the theory that 
the general agent had authority to represent the company and 
waive any provision requiring cash, or that the company through 
its general agent having a knowledge of the custom had acqui- 
esced therein, and was therefore estopped to deny the authority 
of the agent. The designation of agents as “general”, “special”, 
“local” and “soliciting” agents in a rough way serves to indicate 
their powers, but it is of little importance as between the princi- 
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pal and persons who deal with the agent. It is commonly said 
that a general agent is one who has power to transact all the busi- 
ness of his principal of a particular kind, or in a particular place 
and a special agent is one who is authorized to act only in a 
specific transaction. Lord Ellenborough, Whitehead vs.- Trick- 
ett, 15 East, 400; Story, Agency, § 17; Mechem, Agency, § 6; 
Clark & Skiles, Agency, § 193. The mere fact that an agent’s 
authority is limited to a particular business does not make his 
agency special, if the authority is general and gives him power 
to perform all acts necessary for the transaction of that business 
and he is so held out to the world: Crain vs. First Nat. Bank, 
114 Ill., 519. Locality or extent of territory is not the test of 
general or special agency: Butler vs. Maples, 9 Wall. (U. S.), 
706; Continental Ins. Co. vs. Ruckman, 127 III., 364. 

Upon these authorities it may well be held that Knudtson was 
a general agent for the transaction of certain specified portions 
of his principal’s business. The stipulation of facts upon which 
the findings of the trial court rest are somewhat meager and 
eliminate many of the features ordinarily found in these cases. 
Thus it does not appear whether Knudtson’s authority was lim- 
ited by any contract between him and the company or by any 
special instructions. Nor is there any evidence to show whether 
he had been in the habit of accepting notes for premiums. We 
are informed that Timberlake & Coan were the general state 
agents with authority to solicit insurance and deliver policies, 
and that Knudtson was a soliciting agent. We are left to infer 
his powers from this designation of his agency. But the author- 
ity of Knudtson is determined by the statute regardless of any 
contract between him and the company. He was acting for the 
company in the negotiation of a contract of insurance, and at that 
time section 88, c. 175, p. 437, Gen. Laws 1895, provided that “‘an 
insurance agent who acts for a person other than himself in ne- 
gotiating a contract of insurance by an insurance company shall 
for the purpose of receiving the premium therefor be held to be 
the company’s agent whatever conditions or stipulations may be 
contained in the policy or contract”: Rev. Laws 1905, § 1716, 
strengthens and enlarges this language by providing that “every 
insurance agent or broker who acts for another in negotiating a 
contract of insurance for an insurance company shall be held to 
be the company’s agent for the purpose of collecting, or securing 
the premiums therefor whatever conditions or stipulations may 
be contained in the contract or policy.” Knudtson was thus, 
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by force of the statute, the agent of the defendant company for 
soliciting the insurance and collecting the premium. It will be 
noted that the Revised Statutes entered the limits of the agent’s 
authority by authorizing him to secure as well as collect the pre- 
miums. Section 89, p. 437, c. 175, Gen. Laws 1895, provided that 
no officer or agent of foreign insurance companies should make 
or procure to be made or act or aid in any manner in the negotia- 
tion of any insurance with such companies, until he had secured 
from the insurance commissioner of the state a certificate of au- 
thority so to do. It was also provided that 
While such certificate remains in force the company shall 
be bound by the acts of a person named therein within his ap- 
parent authority as its acknowledged agent. 

Soliciting agents of foreign insurance companies are selected 
by the companies, and each agent is required to obtain the certifi- 
cate from the Insurance Commissioner. It must be presumed 
that Knudtson held such a certificate as otherwise he would be 
guilty of a misdemeanor. He was therefore the agent of the in- 
surance company for the purpose of soliciting insurance and 
collecting the premium, and the company is bound by all his acts 
which were within the.scope of the apparent authority conferred 
upon him. 

By creating an agency the principal bestows ypon the agent a 
certain character, and his authority in a given case is an attribute 
of this character. If the principal by his express acts or as the 
lawful and legal result of his words or conduct, impresses upon 
the agent the character of one authorized to speak or act for him 
in a given capacity, the authority results as a necessary attribute 
of the character and the principal will not be heard to assert as 
against third persons who have relied thereon in good faith, that 
he did not intend to confer so much authority or that he had 
given the agent express instructions not to exercise it. The 
principal has the right to impose lawful restrictions and limita- 
tions upon the agent and they are binding and conclusive upon 
all who have knowledge of them provided the principal has done 
nothing inconsistent by which such limitations are nullified. 
When an agent is appointed for a particular purpose and au- 
thorized to do certain acts the liability of the principal for such 
acts depends upon (1) the power actually conferred; (2) the 
power reasonably necessary for the execution of those actually 
conferred; (3) the powers annexed by custom or usage; and 
(4) the powers in addition thereto which the principal by his 
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words or conduct leads third persons reasonably to believe that 
the agent possesses. ‘The second and third of these elements may 
be referred either to the doctrine of implied authority or to es- 
toppel. Implied authority is actual authority. It arises out of 
the authority expressly conferred. A principal will be presumed 
to have conferred all auxiliary authority reasonably necessary to 
make the express authority effective. But it may be necessary 
at times to invoke the doctrine of estoppel to prevent the princi- 
pal from showing that the fact is contrary to this reasonable pre- 
sumption: Huffcut Agency, $ 52. The fourth element rests en- 
tirely upon the doctrine of estoppel. The principal has held the 
agent out as one having the authority which to a reasonably 
prudent person he appears to have. We are here dealing with 
matters as they appear, not necessarily as they are in fact. The 
point of view is that of the third person who is dealing with the 
agent. The principal being responsible for the conditions must 
bear the risks which attach thereto. Having made it appear that 
his agent has authority, the law raises a bar which prevents him 
from proving that appearance is not reality. The estoppel then 
arises out of the act of holding the agent out with what appears 
to be authority to do certain acts, and it is not necessary to show 
that the principal had knowledge of the fact that the agent was 
actually exercising authority beyond the scope of his actual au- 
thority. Of course the principal cannot be estopped unless he 
permitted the agent to assume the authority or placed him in the 
situation from which the authority became apparent. But when, 
by his voluntary act, he has placed his agent in such a situation 
that a person of ordinary prudence, conversant with business 
usage is justified in assuming that the agent has authority to 
perform a particular act in a particular manner on behalf of his 
principal, he is estopped to deny the authority as against a third 
person who in good faith relies upon such appearance: Johnston 
vs. Mil., ete., Co., 46 Neb., 480; Johnson vs. Hurley, 115 Mo., 
513. 

A person of ordinary prudence and knowledge of the usages 
of the life insurance business, who is solicited by an agent who 
has authority to collect the first premium, may fairly and reason- 
ably rely upon the assertion of the agent that he has authority to 
give a short credit for the first premium. Especially is this true 
when the application which he signs does not state that the first 
premium is to be paid in cash. It is a matter of common knowl- 
edge that this is one of the methods by which such agents pro- 
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cure business. The applicant has the right to believe that the 
insurance company will not send to him an agent who will assume 
authority which he does not properly possess, and thus lead him 
to believe that he is insured when he is not insured. The com- 
pany selects its agents, and cannot be permitted to throw the 
entire responsibility for their misconduct upon a person who 
deals with them in good faith. The fact that the face of the notes 
given to Knudtson amounted to slightly less than the sum due 
for ‘the first premium, is not important. It will be presumed 
that the difference was waived: Thum vs. Wolslenholme, 21 
Utah, 446; Triple Link Ins. Co. vs. Williams, 121 Ala., 138. In 
Jackson vs. Mut. Ben. Life Ins. Co. (79 Minn., 43) it is said that 
the insured never understood that he gave the notes in payment 
for the premium. It also appeared that the receipt delivered to 
the insured in return for his notes contained on its face a state- 
ment which limited the authority of the agent. The decision 
must rest upon its own facts, which are essentially different from 
those at bar. 

The judgment is reversed, with directions to the trial court to 
enter judgment in favor of the plaintiff upon the facts as stipu- 
lated by the parties. 
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SUPREME COURT OF ARKANSAS. 


PEOPLE’S FIRE INS. ASS’N 
v8. 
DULLY GORHAM & CO.* 


The policy required that the insured should keep a set of books that 
would furnish a complete record of the business, including purchases, 
sales and shipments from the date of the inventory, which should also 
be kept, and all securely locked in a fireproof safe at night. The 
statute provided that a substantial compliance only with the terms of 
the policy was necessary for recovery. 

Held, That where books containing an account of goods purchased and 
sold were produced which showed the amount lost by fire there was 
sufficient compliance with the policy. 


Appeal from Circuit Court, Hempstead County. Action by 
Dully Gorham & Co. against the People’s Fire Insurance Asso- 
ciation. From a judgment for plaintiff, defendant appeals. 


DAN. W. JonEs, for Appellant. 
Jose & EAKIN, for Appellee. 


BATTLE, J. 

Dully Gorham & Co. owned a stock of merchandise on which 
they held a policy of fire insurance, which was executed to them 
by “the People’s Fire Insurance Association of Arkansas”. Dur- 
ing the life of the policy, on the 22d day of January, 1904, the 
stock was destroyed by fire, and this action was brought by the 
insured against the insurer to recover the promised indemnity of 
$1,200. The plaintiff, in a trial before a jury, recovered a ver- 
dict and judgment against the defendant for $1,166; and the 
defendant appealed. 

Appellant’s defenses against the action were, substantially, as 
follows :— 

First. Appellees, in their application for insurance, which was 
made a part of the policy sued on, warranted that the stock of 
merchandise insured was a “new stock”, and of the cash value of 
$1,600 whereas it was the remnant of an old stock, and was not 
at the time of the application worth more than $400. 

Second. It alleged that appellees executed to it for the pre- 
mium they agreed to pay for the insurance of the stock of mer- 
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chandise “their two several promissory notes, due and payable, 
respectively, thirty and sixty days after date, each, for the sum 
of $16.50; that both of said notes were due and payable before 
the bringing of this action, and appellees had wholly failed, neg- 
lected and refused to pay either of them; by reason whereof said 
policy by the express terms thereof became void before the 
bringing of this action”. 

Third. That appellees promised and agreed to keep all of their 
books and invoices in an iron safe at night or in some place se- 
cure against fire, so that in case of fire they might be submitted 
to adjusters; but appellees did not keep their books and in- 
voices, by reason whereof a part of the invoices were destroyed 
by the fire which consumed the merchandise, and the policy 
became void. 

First. After a careful examination of the policy and the appli- 
cation made a part of it, we fail to find a representation or war- 
ranty that the merchandise insured was a “new stock”. We find 
in the application the following question and answer: ‘When 
was it last taken? Answer: New stock.” But this is not suf- 
ficient. 

The evidence adduced at the trial was sufficient to show that 
the merchandise, at the time of the application for insurance and 
of the fire, was worth $1,600. 

Second. The second defense was based on the following pro- 
vision in the policy :— 

No suit or action on the policy for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing require- 
ments. 

We fail to find that the payment of the notes for the premium 
was any part of the “foregoing requirements”. And if it was, 
appellant expressly waived it by agreement upon record, in con- 
sideration of the continuance of the action from one to the suc- 
ceeding term of court. 

Third. The third defense was based upon the following pro- 
visions in the policy :— 

(2) The assured shall keep a set of books which shall clearly 
and plainly present a complete record of business transacted 
in reference to the property herein mentioned, including all 
purchases, sales and shipments both for cash and credit, from 


date of the inventory provided for in the preceding section and 
during the life of this policy, or this policy shall be null and 


void. 
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(3) The assured shall keep such books and inventory, and 
also the last preceding inventory, if such has been taken, and 
also all books kept in his business since the date of such last 
preceding inventory, securely locked in a fireproof safe at 
night, and at all times when the building mentioned in this 
policy is not actually open for business, or shall keep such 
books and inventories in some secure place not exposed to a 
fire which would destroy the aforesaid building, and after a 
fire, shall produce all such books and inventories, and deliver 
the same to this association for examination, or this policy 
shall be null and void, and no suit or action shall be main- 
tained thereon for any such loss. It being agreed that the re- 
ceipt of such books and inventories and the examination of 
the same shall not be an admission of any liability under this 
policy nor waiver of any defense to the same. 


A statute of this state provides 

That in all actions against any fire insurance company, indi- 

vidual or corporation, for any claim accruing or arising upon 

or growing out of any policy upon personal property issued 

by any such company, individual or corporation, proof of a 

substantial compliance with the terms, conditions and war- 

ranties of such policy, upon the part of the assured, or party, 
individual, person or corporation to whom it may have been 
issued, or their assigns, shall be deemed sufficient, and en- 
title the plaintiff to recover in any such action.—[Kirby’s Dig., 

§ 4375- 

The evidence adduced at the trial tended to show that appellees 
kept a merchandise account, which showed the amount of goods 
purchased by them, and an account of cash sales, which showed 
the goods sold, and the latter deducted from the former showed 
the amount destroyed by the fire. The books containing these 
accounts were produced in court. The evidence, however, 
showed that an invoice book was burned, it being on a shelf in 
the store at the time of the fire. But the proof, nevertheless, 
showed a substantial compliance with the conditions of the 
policy, and, under the statute, is sufficient to sustain the verdict. 

Judgment affirmed. 
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SUPREME COURT OF WASHINGTON. 


HARRIMAN 
ve. 


NEW YORK LIFE INS. CO.* 


The solicitor orally agreed with the applicant that the policy should be 
binding when a part of the premium was paid in cash. This was not 
done until the insured was mortally ill, when it was paid by third 
parties in contemplation of his death, which occurred three days later. 


Held, That there was no binding contract, regardless of the agent’s au- 
thority to enter into such an agreement. 


Appeal from Superior Court, King County, Action by Henry 
R. Harriman against the New York Life Insurance Company. 
From a judgment in favor of defendant, plaintiff appeals. 


BENSON, HALL & HIGGINS and WALTER M. FRENCH, for Ap- 
pellant. 
H. T. GRANGER, for Respondent. 


FULLERTON, J. 

The appellant, as administrator of the estate of Philip N. Har- 
riman, brought this action to recover on what is claimed to be an 
oral contract of life insurance. In his complaint, the administrator 
alleged, in substance, that one Griffith, a soliciting agent of the 
respondent, procured from Philip N. Harriman an application for 
a life insurance policy of $5,000, agreeing with him, in considera- 
tion of a note which he took from him in payment of the first 
premium, that he would be insured in the respondent company 
from and after the time the medical examiner of the company 
should pass favorably upon his application, and further alleging 
facts showing a compliance with the condition of the contract. 
Issue was taken on the allegation of the complaint, and a trial 
entered upon, which proceeded to the close of the appellant’s 
case. The court thereupon, on motion of the respondent, non- 
suited the appellant, and later entered a judgment dismissing the 
action and awarding the respondent its costs. 

The trial court ruled that the evidence adduced by the plaintiff 
failed to prove the contract alleged or any contract sufficient to 
bind the respondent, and the evidence, we think, justifies this 
conclusion. The agent soliciting the insurance, the witness on 
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whom the appellant relied, testified that the contract as actually 
made was to the effect that the contract of insurance was not to 
become obligatory on the respondent until a part of the insur- 
ance premium should be paid in cash, which was not done until 
some three days prior to the applicant’s death, and while he was 
suffering from his last illness; it being in fact paid then by third 
persons evidently in contemplation of his dissolution. Under 
these circumstances we think the court rightly held there was no 
binding contract, even if it be conceded that the evidence shows 
authority on the part of the soliciting agent to make the contract 
he attempted to make, a question not necessary to be determined. 

The judgment appealed from is affirmed. 

Mount, C. J., and Crow and Rudkin, JJ., concur. 


SUPREME COURT OF MISSISSIPPI. 


BOYD 
v8. 


FIDELITY MUT. LIFE INS. CO.* 


A demurrer will not be sustained to a complaint that the insured was in- 
duced to take out the policy by the representations of an agent au- 
thorized by the company that thirty days of grace would be allowed 
in the payment of premium, and that the death occurred within such 
period of grace. 


Appeal from Circuit Court, Lincoln County. Action by Sa- 
lena Boyd against the Fidelity Mutual Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. 

Appeal from the judgment of the Circuit Court sustaining a 
demurrer to the declaration filed in the court below by the appel- 
lant. The declaration, after setting forth the representation of 
the agent of the appellee that thirty days’ grace would be al- 
lowed on the payment of all premiums, and the reliance of the 
insured on such representations, alleges the payment of the first 
annual premium, and the death of the insured after the expira- 
tion of one year, but within thirteen months from the date of 
" % Decision rendered, July 2,1906.. 2222 SS 
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the payment of said premium. The demurrer was sustained, on 
the ground that the second annual premium had not been paid 
when due. 


P. Z. JONES, for Appellant. 
T. Brapy, Jr., for Appellee. 


WHITFIELD, C. J. 

The declaration in this case avers as follows: “That on June 
24, 1904, the date of the payment of the first annual premium, the 
agent of the defendant company solicited the said William H. 
Boyd to insure his life in the defendant company, and as an in- 
ducement to taking the insurance pressed upon the said William 
H. Boyd the fact that thirty days of grace were allowed by the 
company on the payment of all premiums due said company. 
That the said agent was authorized by the defendant company to 
make this representation, and to hold out as special inducement 
to persons solicited by said agent to take insurance in said com- 
pany the fact that said company allowed thirty days of grace in 
the payment of all premiums, and iurnished to said agent in- 
struction books and other literature authorizing him to hold out 
this special feature as an advantage to policyholders in said com- 
pany, and the agent in making the representations above men- 
tioned was acting within the scope of his employment and au- 
thority.” With this averment that the company itself authorized 
these representations to be made, and that the policy was taken 
out on the faith of them, it is too obvious for discussion that no 
demurrer should have been interposed, but that the case is one 
for evidence. 


The judgment is reversed, the demurrer is overruled, and the 
cause remanded. 





1906.] Letherer vs. United States Health & Accident Ins. Co. 855 


SUPREME COURT OF MICHIGAN. 


LETHERER 
v8. 


UNITED STATES HEALTH & ACC. INS. CO.* 


The benefits of an accident policy were limited to injuries which totally 
disable the insured from performing the duties of his occupation, im- 
mediately following their receipt. 

Held,. That where, after the receipt of the injury the insured was able to 
continue his occupation as before for over a week, and for several 
days afterward was able to do more or less work, no liability attached 
under the policy. 


Error to Circuit Court, Lenawee County. Action by John F. 
Letherer against the United States Health & Accident Insur- 
ance Company. There was a judgment for plaintiff, and defend- 
ant brings error. 


THEODORE M. JosLin, for Appellant. 
SMITH, BALDWIN & ALEXANDER, for Appellee. 


MONTGOMERY, J. 

The plaintiff held a policy in the defendant company providing 
indemnity for loss of time 

Resulting from bodily injuries caused solely and exclusively by 
external, violent and accidental means * * * which shall 
independently of all other causes and immediately following 
the receipt thereof wholly and continuously disable and pre- 
vent the assured from performing any and all duties pertaining 
to any business or occupation. 

This action was brought to recover indemnity for loss of time 
resulting from an injury received by falling and striking his 
testicles against a scantling. This injury occurred on the 2d day 
of October. The undisputed testimony shows that plaintiff was 
employed in conducting a cider mill; that he did the firing, ran 
the engine and did other work about the mill; that after receiv- 
ing the injury complained of he continued in his employment 
until the 9th of October when he left, after having a disagree- 
ment with his employer. _In answer to the question, “Under 
what circumstances did you work”, plaintiff answered, “Well, 
with a lot of pain, and it was hard work for me to work, but I 
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don’t give up very easy”. He was asked, “Were you able to do 
a full day’s work”’, and answered, “Well, in some cases I was and 
in some I wasn’t”. The employer was not apprised of the fact 
that plaintiff had received any injury. After leaving his em- 
ployment at the cider mill plaintiff went up to Pittsford to his 
sister’s, and stayed until the next morning and returned to 
Adrian, and worked two or three days for a Mr. Earl in building 
a summer kitchen. He testifies that he told Mr. Earl of his in- 
jury, and did not charge him full pay. He then went back to 
his sister’s and dug potatoes two or three days and gave up work. 
The circuit judge submitted to the jury the question of fact as 
to whether the plaintiff was immediately and wholly disabled and 
prevented from pursuing his employment within the meaning of 
the policy. The jury found for plaintiff, and defendant brings 
error. 

The plaintiff relied upon Turner vs. Casualty Co. (112 Mich., 
425), and Hohn vs. Casualty Co. (115 Mich., 79) as sustaining 
the holding of the circuit judge. In Turner’s Case the injury 
consisted of a dislocation of the shoulder. Plaintiff testified that 
the fall disabled his arm for ten weeks and that during that time 
he did no business at all; that he could not dress himself with- 
out help; that he had a man to do his business for him; that he 
went to the office every day for a short time but was unable to 
do any kind of work. It was held that under this testimony it 
was a question for the jury as to whether he was wholly disabled. 
In Hohn’s Case plaintiff was a barber. He was injured on Fri- 
day. On Saturday he went to his shop late and did some work, 
but not nearly as much as he would have done if well. He rested 
on Sunday. On Monday he again went to his shop, and at- 
tempted to work, but suffered such pain that he fainted away; a 
physician was called and plaintiff was taken home in a carriage. 
He continued to visit his shop during the week, suffering pain all 
the while, and occasionally working a little, but was unable to 
perform all the duties of his business because of the pain he suf- 
fered. It was held to be a question for the jury. The case per- 
haps goes as far as any which can be cited in plaintiff's support. 
It is near the border line, and yet we think it is easily distin- 
guished from the present. In that case there was no time in 
which the plaintiff actually performed all the duties pertaining 
to his business. While attempting to do so he was so far over- 
come by pain that he had to call a physician to his place of busi- 
ness. It might well be said that here was a demonstrated inef- 
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fectual attempt to work. In the present case the plaintiff in fact 
for one week after suffering the injury actually performed all 
the duties of his employment. It would be in contradiction of 
his own testimony to say that during this time he was not only 
disabled from, but prevented from, performing those duties. If 
he was able to perform all the work connected with his employ- 
ment for a week he was not immediately disabled: Ins. Ass’n vs. 
Jones, 60 Ill. App., 106; Williams vs. Ass’n, 91 Ga., 698. 

The circuit judge should have directed a verdict for defendant. 
Judgment reversed, and no new trial ordered. 


SUPREME COURT OF MISSISSIPPI. 


NEW YORK LIFE INS. CO. 
vs. 


McINTOSH.* 


The claimant averred that her husband had relied upon a letter from the 
agent stating that the company had reconsidered the application and 
would issue the policy on the plan applied for. The policy was, in 
fact, sent to the agent, but not delivered on account of the sickness 
of the applicant. 


Held, That the company was estopped to deny the issuance of the policy. 


Appeal from Chancery Court, Harrison County. Suit by Mary 
McIntosh, executrix, against the New York Life Insurance Com- 
pany. Decree for plaintiff, and defendant appeals. 

After the reversal of this case on the former trial (New York 
Life Ins. Co. vs. McIntosh) the plaintiff filed an amended bill 
setting up estoppel on the part of the defendant to deny the 
issuance of an insurance policy to the husband of complainant. 
Complainant avers that her husband relied upon a certain letter 
written by one Elson, an agent of defendant, and, thus relying 
on said letter, considered his life insured with defendant com- 
pany. The letter is as follows: “Meridian, Miss., February 16, 
1904. R. McIntosh, Esq., Gulfport, Miss—My Dear Sir: I 


* Decision rendered, July 2, 1906. The facts are sufficiently stated in the syllabus.—Ep. 
Ins. LAW JOURNAL. 








858 Insurance Law Journal. [Oct., 


have just been advised that the company have reconsidered your 
application and will issue policy covering full amount from the 
start on plan applied for. As soon as policy arrives I will send 
to you. With regards, I am yours, J. Elson.” To the amend- 
ment to the bill defendant interposed a demurrer, which demur- 
rer was overruled, and from the action of the court in overruling 
the demurrer the defendant appeals. 


Forp & Wuirs, RIck & MONTGOMERY, and JAMES H. Mc- 
InTOSH, for Appellant. 
HARPER & HARPER, for Appellee. 


WHITFIELD, C. J. 
The amended bill sufficiently sets up facts constituting an es- 
toppel, if true; and, as the demurrer admits their truth, it was 
properly overruled. 
The decree is affirmed, and the cause remanded, with leave to 
answer within thirty days from the filing of the mandate in the 
court below. 


LOWER COURT DECISION. 


BENEVOLENT SOCIETY—SUBSEQUENT BY-LAW. 


Supreme Court of New Jersey. 


STATE Ex REL. STRANG 
v8. 
CAMDEN LODGE, A. O. U. W. oF NEW JERSEY, ET AL.* 


Where an application for a benefit certificate in a fraternal association 
contained an agreement by the applicant that compliance on his pari 
“with all the laws, regulations and requirements which are or may 
be hereafter enacted by said order is the express condition upon 
which I am te be entitled to participate in the beneficiary fund and 
have and enjoy all the other benefits and privileges of said order”, a 
law of the order subsequently adopted that “any member of the order 
who shall after August 1, 1898, enter the business of selling by retail 
intoxicating liquors as a beverage shall be expelled from the order”, 
and making provision for suspension from rights in the beneficiary 
fund, and rendering the certificate null and void, is valid and binding 
upon one who has obtained a benefit certificate under such an ap- 
plication. 


% Decision rendered, June 12, 1906. Syllabus by the Court. 
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Application by the state, on the relation of George Strang, for 
writ of mandamus to Camden Lodge, A. O. U. W. of New Jer- 
sey, and others. 

Argued November term, 1906, before Fort, Garretson and 
Reed, JJ. 


HOWARD Carrow, for Relator. 
J. I. BLAIR REILLY and WILLIAM A. BARKALOw, for Respond- 
ents. 


GARRETSON, J. 
This is an application for a writ of mandamus commanding 
and enjoining Camden Lodge, Ancient Order of United Work- 
men of New Jersey, to restore the relator to membership in the 
lodge and to compel them to accept his monthly dues and assess- 
ments. The Ancient Order of United Workmen is a fraternal 
beneficial association. Camden Lodge is a subordinate lodge 
under the jurisdiction of the Grand Lodge of New Jersey, and 
subject to its laws, rules and regulations. The Grand Lodge of 
New Jersey is subordinate to and under the jurisdiction of the 
Supreme Lodge, and subject to its laws, rules and regulations. 
April 20, 1881, the relator applied to Camden Lodge for a de- 

gree, and in his application agreed that compliance on his part 
With all the laws, regulations and requirements which are or 
may be hereafter enacted by said order is the express condition 
upon which I am to be entitled to participate in the beneficiary 


fund and have and enjoy all the other benefits and privileges of 
said order. 


April 25, 1881, a beneficiary certificate was issued to relator 
entitling him to participate in the beneficiary fund of the order 
to the amount of $2,000, payable to his wife at his death. The 
certificate contained these words: “This certificate is issued 
upon the express condition that said George Strang shall, in 
every particular while a member of said order, comply with all 
the laws, rules and requirements of said order.” The following 
general law of the order was adopted in 1898, by the Grand 
Lodge of New Jersey and has been in effect ever since: “Any 
member of the order who shall after August 1, 1898, enter into 
the business of selling by retail intoxicating liquors as a beverage 
shall be expelled from the order. Provided that any member 
of the order who shall after August 1, 1898, have entered or who 
shall hereafter enter into the business or occupation of selling 
by retail intoxicating liquors as a beverage shall stand suspended 
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from any and all rights to participate in the beneficiary fund of 
the order and his beneficiary certificate shall become null and 
void from and after the date of his so engaging in said occupa- 
tion and no action of the lodge of which he is a member or of 
the Grand Lodge or any office thereof shall be necessary or a 
condition precedent to such suspension. In case any assessment 
shall be received from a member who has thus engaged in such 
occupation after August 1, 1898, the receipt thereof shall not con- 
tinue the beneficiary certificate of such member in force nor shall 
it be a waiver of his so engaging in such occupation.” This has 
also been a law of the Supreme Lodge since 1898. The relator 
engaged in the business or occupation of selling by retail intoxi- 
cating liquors as a beverage in January, 1905, and has continued 
in that business ever since. The relator paid his assessments up 
to the month of May, 1905. In the month of May, 1905, there 
became due an assessment of $3.84 which the relator offered to 
the financier of Camden Lodge, which the financier declined and 
refused to accept. The lodge has never taken any action to sus- 
pend the relator as a member of the lodge except that the 
financier announced at the first meeting in June that the relator 
was suspended because he had entered into the business of sell- 
ing by retail intoxicating liquors as a beverage. The law of the 
lodge seems to be self-executing, and that a member who en- 
gages in the prohibited business, if subject to the law, becomes 
eo instante suspended and the certificate becomes forfeited, and 
is not continued by the receipt of subsequent assessments, nor is 
such receipt a waiver of his engaging in such occupation. 

The relator contended that he was not bound by this law of the 
society as to the business of retail liquor dealer because it was 
an unreasonable limitation upon relator’s vested property rights, 
and was not such a regulation or requirement as was contem- 
plated in his written application for membership. O’Neill vs. 
Legion of Honor (70 N. J. Law, 410, in this court) was upon de- 
murrer to pleas in a suit to recover damages for declaring void 
a benefit certificate issued to the plaintiff. In that case the Le- 
gion of Honor had issued a benefit certificate agreeing to pay to 
the beneficiary $5,000 upon compliance with all the by-laws of the 
order then existing or thereafter adopted. Subsequent to issuing 
the certificate the order amended its by-laws so as to deciare that 
$2,000 should be the highest amount paid on the death of a mem- 
ber upon any certificate theretofore or thereafter issued, and the 
court in that case held that the stipulation in the certificate to be 
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bound by aiter adopted by-laws must be construed as referring 
only to reasonable by-laws and amendments adopted in further- 
ance of the contract, and not to such as would overthrow it or 
materially alter its terms. 

There is some contrariety of opinion upon the effect of after- 
enacted by-laws but the weight of authority seems to be that 
such by-laws are to be given effect if reasonable and do not in- 
terfere with vested rights. In Moerschbaecher vs. Supreme 
Council Royal Lodge (188 IIl., 9) the by-laws of a fraternal bene- 
fit association prohibited in 1890 any member engaging in the 
saloon business, and provided that one so doing should be given 
written notice that a continuation thereof would forfeit his bene- 
ficial rights, and that if he persisted therein he should be declared 
suspended in open council. In that year decedent joined and in 
his application stipulated that he would comply with all the by- 
laws, etc., of the association then in force or afterward adopted. 
In 1891, decedent became a saloon keeper and, in 1893, the asso- 
ciation passed a by-law providing that any member engaged in 
that business should forfeit from that date his beneficial interest, 
and no benefits should be paid to his beneficiaries on account of 
his death occurring while pursuing such occupation. Decedent 
remained a saloon keeper and in 1895 died. Held, That his bene- 
ficiaries could not recover—though no proceedings had been 
taken against him since the by-law of 1893, with which he stipu- 
lated to comply and which repealed the requirement of proceed- 
ings, imposed no new ground of forfeiture but merely regulated 
the procedure against a member violating the existing prohibi- 
tions. In State ex rel. Schrempp vs. Grand Lodge A. O. U. W. 
of Missouri (70 Mo. App., 456) Schrempp made application Janu- 
ary 20, 1879, to the defendant association f@f membership, agree- 
ing that compliance on his part with all the laws, regulations and 
requirements which are or may be hereafter enacted by the said 
order is the express condition upon which he was to be entitled 
to participation in the beneficiary fund, and a certificate was is- 
sued. He was expelled September 30, 1895, and his benefit cer- 
tificate canceled. The charge against him was that he was a 
saloon keeper and bartender. He confessed the charge, but de- 
nied the right of the lodge to expel him for this reason. 
Schrempp began business of saloon keeper in 1891, and con- 
tinued in it, and was so engaged at the time of his expulsion. In 
1880 the Grand Lodge inserted in a certificate of medical exami- 
nation which an applicant for membership was required to file 
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with his application for membership a provision prohibiting a 
saloon keeper from becoming a member of the order. This was 
regarded as a recognized law of the order. It was held that the 
right to amend its by-laws was necessarily inherent in such a 
corporation and its members might reasonably expect that they 
would be amended; that he had agreed in advance that reason- 
able changes in the by-laws might be made; that the law was in 
force when he went into the saloon business; that the by-law 
was reasonably legal, and that therefore the member was bound 
by it. In Loeffler vs. Modern Woodmen of America (Wis., 75 
N. W., 1012), on November 25, 1889, the defendant issued to the 
plaintiff a benefit certificate liable to a forfeiture if plaintiff should 
not comply with such by-laws or rules as were or might be 
adopted. When the certificate was issued the plaintiff was en- 
gaged in the clothing business and at that time there was a by-law 
to the effect that persons engaged in business as wholesalers 
and manufacturers of liquor, saloon keepers and saloon bartend- 
ers should not be admitted as members, but providing that such 
by-law should not be construed to invalidate certificates issued 
prior to December 1, 1888. January 1, 1892, plaintiff engaged in 
the business of a wholesaler of liquors, as a stockholder, officer 
and salesman of a corporation engaged in selling intoxicating 
liquors at wholesale, and so continued until the time of the triai 
of the action. November 15, 1892, this by-law was amended so 
as to read in effect that persons engaged in certain businesses and 
employments should not be admitted as members of the fra- 
ternity; among these were wholesalers or manufacturers, those 
engaged in the business of saloon keepers and saloon bartenders ; 
that if after a person had become a member of the fraternity he 
should engage in stith employments or occupations his certificate 
should be forfeited. The court held that by the express terms of 
the contract the plaintiff was bound by the after-enacted by-laws. 
In Langnecker vs. Trustees of Grand Lodge (111 Wis., 279) an 
after-enacted by-law was held effective under the following facts: 
In October, 1881, a beneficial certificate was issued to Richter, 
being a saloon keeper. In his application he agreed to comply 
with all the laws, regulations, etc., of the defendant then exist- 
ing or thereafter made. In 1883 a by-law was adopted that if any 
member thereof should engage in the saloon business after Au- 
gust 1, 1893, he should be expelled from the order. Richter 
ceased to be a saloon keeper in 1885, but re-entered the business 
in 1894, and died in 1897. Gilmore vs. Knights of Columbus 
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(Conn.), 58 Atl., 223. Gilmore became a member in 1899. His 
application contained an agreement to be bound by all by-laws, 
etc., then in force or which might thereafter be adopted. When 
Gilmore joined, the by-laws refused membership to those follow- 
ing certain occupations known as extra hazardous; among these 
was that of freight brakeman, but that of switchmen was not 
among them. In 1890 the by-laws were so amended as to put 
switches on the list. Gilmore was killed in 1901 while acting 
either as freight brakeman or switchman, and it was held that 
the subsequently enacted by-law was binding upon him. Other 
cases holding after-enacted by-laws effective are Pain vs. So- 
ciété St. Jean Baptiste, 172 Mass., 319; Fullinwider vs. Sup. 
Council Royal League (Ill.), 54 N. E., 485; Messer vs. A. O. of 
U. W. (Mass.), 62 N. E., 252. 

The by-law was self-executing and declares what the effect of 
its violation shall be upon the beneficiary certificate. It says 
that any member who shall thereafter enter the liquor business 
“shall stand suspended from any and all rights to participate in 
the beneficiary fund of the order, and his beneficiary certificate 
shall become null and void from and after the date of his so 
engaging in said occupation, and no action of the lodge of which 
he is a member or of the Grand Lodge or any officer thereof 
shall be necessary or a condition precedent to such suspension”. 
The relator was not entitled to any notice or hearing to terminate 
the beneficiary certificate: Langnecker vs. Trustees Grand 
Lodge A. O. U. W., supra, and cases cited. 

The application for a mandamus will be denied, with costs. 
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Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


Locus oF ACTION. 


In the case of Nixon & Danforth vs. Piedmont Mutual Insur- 
ance Co., decided by the Supreme Court of South Carolina, June 
30, 1906, it was held that under the statutes of that state a do- 
mestic company must be sued in the county where it is located, 
and an answer on the merits in a suit brought elsewhere does 
not waive the right to a change of venue where the jurisdiction 
is defective as to the subject matter and not simply the person. 


BENEVOLENT SOCIETY—BENEFICIARIES. 


In the case of Dennis vs. Modern Brotherhood of America, de- 
cided by Kansas City (Mo.) Court of Appeals, June 18, 1906, it 
was held that, as to who may be beneficiaries, a benevolent soci- 
ety of another state is controlled by the statutes of the state in 
which its business is being done, and not by those of its own 
state. Where in such other state suicide is, by statute, made no 
defense to a claim, the statute will control in the case of claims 
arising in such state. 


RECOVERY FROM CARRIER. 


In the case of Bradley vs. Lehigh Valley R. Co., decided by 
the District Court, S$. D. New York, March 8, 1906, it was held 
that a cargo insurer, under a policy which provides that the in- 
surance shall not inure to the benefit of any carrier, and shall be 
null and void to the extent of any amount recoverable by the 
insured from any carrier, who has advanced to the insured the 
amount of a loss as a loan and taken an assignment of a claim for 
the loss against the carrier, may recover thereon, notwithstand- 
ing a provision of the bill of lading that the carrier shall have the 
benefit of any insurance effected by the owner. 
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SUPREME COURT OF MISSOURI. 


DIVISION No. 2. 


KELLER 
v8. 


HOME LIFE INS. CO.* 


The statutory provision that no misrepresentation in the application shail 
be deemed material or render the policy void unless it contributed to 
the event on which the policy becomes payable, and the question is 
for the jury, prevents the avoidance of the policy by showing misrep- 
resentations made which were not material. 


The applicability of such provision cannot be disputed by a party obtain- 
ing an instruction based on it. 


Under such statute, statements to a medical examiner are not made war- 
ranties by a policy provision to that effect. 


A statute permitting an assessment of an additional ro per cent on the 
amount of loss and a reasonable attorney’s fee as damages in case of 
vexatious refusal to pay a claim, is not unconstitutional. 


Held, In this case, that a finding of vexatious delay was justified and that 
the question as to whether the misrepresentations contributed to the 
loss was for the jury. 


Appeal from Circuit Court, Cape Girardeau County. Action 
by Mary M. Keller against the Home Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


Statement of facts by Fox, J. 


This cause is brought to this court by appeal on the part of 
the defendant from a judgment of the Cape Girardeau County 
Circuit Court in favor of the plaintiff for the sum of $2,475. This 
was a suit by plaintiff, who is the widow of August W. Keller, de- 
ceased, against the defendant, an insurance company of New 
York, an old line company, upon a policy dated October 30, 1899, 
for $2,000. ‘The sufficiency of the petition stating the cause of 
action is not challenged, but it is conceded by appellant that the 
petition is in the usual form in cases of this character. The main 
contentions in this cause arise upon the defenses set up in the 
answer and the evidence introduced upon such defenses, and 
the instructions given by the court applicable to such evidence; 
therefore, to fully appreciate this controversy it is important to 
state at least the substance of the defenses interposed by the an- 


* Decision rendered, July 3, 1906. 
VoL. XXXV.—55. 
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swer. The answer contained three counts. The first count was 
an admission of the character and business of defendant as 
charged in the petition, coupled with a general denial. The sec- 
ond count set out at length the facts leading up to the issuance 
of the policy, set out fully the application of assured to defendant 
upon which the policy was issued, also set out fully the declara- 
tions of Keller to the company’s medical examiner, and charged 
that by the terms of the policy the said written application of 
assured, together: with his answers and his declarations to the 
medical examiner of defendant, were a part of the policy and con- 
stituted the basis upon which said policy was issued. The count 
of the answer charged that assured’s answers to questions pro- 
pounded to him in these two papers were replete with false state- 
ments and misrepresentations concerning the condition of his 
health, his history, his habits and his treatment by other physi- 
cians, etc., and charged that assured did not make these misrepre- 
sentations innocently, but knowingly, and with the specific intent 
to deceive the company; that they did deceive the company into 
issuing the policy in suit; and that but for said false representa- 
tions and answers said policy would never have been issued. 
This count of the answer also charged that in the said applica- 
tion, so made, as well as in his said declarations to the medicai 
examiner, Keller, over his own signature, expressly warranted in 
his own behalf and on behalf of all persons who might claim any 
interest in said policy, that ail of his said answers to said ques- 
tions therein were true, full and complete. The second count 
further charged that these said misrepresentations, false anc 
fraudulent in character, were warranties and were about matters 
which contributed directly to the death of Keller; that the first 
annual premium had been tendered in return to plaintiff before 
suit was brought, and it was accompanied with a deposit in court 
of the premium and the accumulated interest on it. This count 
specifically charged that Keller was a consumptive long before 
he applied for this insurance; that he had been treated for it, 
was advised that he had it, and that he died with that disease. 
The third count in the answer charged that the statute, which 
provides for a 10 per cent penalty for a vexatious defense to a 
suit upon an insurance policy, was void and of no effect as contra- 
vening the Fourteenth Amendment of the Constitution of the 
United States, and section 30, art. 2 of the Constitution of Mis- 
souri. The replication was a general denial. 

The testimony upon the trial of this cause on the part of the 
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plaintiff tended to substantially prove the following state of facts: 
That August W. Keller was a farmer about thirty-eight years of 
age, owning and operating a large farm, of which about one hun- 
dred and twenty-five acres were cleared, and doing the greater 
part of the work himself. In the fall of 1899 he was hunted up by 
Baird Paletee, the agent of the defendant insurance company, 
and prevailed upon to take out a policy of insurance on his life. 
On the 18th day of September, 1899, he made application on a 
blank furnished by the agent, and on the same day was examined 
by Dr. A. L. Franklin, the medical examiner for the company. 
In connection with the medical examination he was required to 
sign a paper entitled “Declarations Made to the Medical Exam- 
iner of the Home Life Insurance Company”. The medical re- 
port being favorable, a policy for $2,000, payable to Mary M. 
Keller, wife of the insured, was issued and delivered October 30, 
189g. During the same fall, after the date of his application for 
insurance, Keller put in forty or forty-five acres of wheat, doing 
most of the work himself and attended to all his farming opera- 
tions. In December he took pneumonia, and from this on con- 
tinued in bad health until he died in the following June of quick 
or galloping consumption an after effect of the pneumonia. Dr. 
A. L. Franklin, who was still the medical examiner of the de- 
fendant, attended him while he had pneumonia, and he treated 
him for some time thereafter, and in testifying in this cause at- 
tributes the quick consumption to this disease. The report of 
Dr. Franklin, the medical examiner of the defendant, was intro- 
duced in evidence, in which the following questions and answers 
appeared :— 

How long have you known him? Seven years. Does his 
facial aspect indicate health and vigor? Yes. Is there any- 
thing unfavorable in his general appearance? No. Figure— 
state whether it is erect or stooping? Erect. Is the res- 
piratory murmur clear and distinct over the lungs? Yes. Do 
auscultation and percussion show an entire absence of any 
signs of past or present disease of respiratory organs? Yes. 
State the rate and other qualities of the pulse? Seventy-two, 
full and regular. Is it irregular, or intermittent? No. Are 
the sounds and rhythm of the heart regular and normal? Yes. 
Is there any evidence of undue strength or weakness of the 
heart action? No. Are there any indications of disease of 
the heart or blood vessels? No. Is the apex beat in the usual 


place? Yes. Is there any evidence of derangement of func- 
tion of the stomach or other abdominal organs? No. 
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It was further shown in evidence that after the death of plain- 
tiffs husband the defendant, without awaiting formal proof of 
death or any action on the part of beneficiary, sent a messenger 
down into the country to Mrs. Keller’s home with directions to 
tender her $79.72, the amount of the premium paid by her hus- 
band, and to deliver to her a letter from the company denying 
liability under the policy. The plaintiff, the widow of the de- 
ceased, August W. Keller, refused this tender. The claim for 
this insurance was placed in the hands of Wilson Cramer, an at- 
torney at law, and he notified the proper agents of the company 
of such fact, and requested of them to know as to whether or not 
they would pay such policy or refuse to pay it. The response to 
this inquiry by the attorney was that for good reasons the com- 
pany would refuse to pay the policy and referred Mr. Cramer to 
their attorney, Mr. T. D. Hines, of Jackson, Mo., for further in- 
formation. The policy of insurance issued by the defendant on 
October 30, 1899, on the life of August W. Keller, for $2,000, on 
which this suit is based, was introduced in evidence. We deem 
it unnecessary to reproduce such policy, as there is no contro- 
versy as to its contents, and such portions of it as have applica- 
tion to the controverted questions involved in this suit will be 
given due consideration during the course of this opinion. The 
policy contained this clause :— 

In consideration of the statements and agreements made in 
the application for this policy, which are hereby made a part 
of this contract. 

A copy of the application was written upon the back of the 
policy, and this language used in such application :— 

| warrant, on behalf of myself and of any person who shall 
have or claim any interest in any policy issued under this ap- 
plication, that all the foregoing statements and answers are 
true, full and complete, whether written in my own hand or 
not, and are offered to the company, together with those con- 
tained in the declarations of the Home Life Insurance Com- 
pany’s medical examiner, as a consideration for, and as the 
basis of, the contract with said company under any policy is- 
sued under this application. 

The defendant offered in evidence the declarations made by 
August W. Keller to the medical examiner, which were signed 
by August W. Keller, and witnessed by A. L. Franklin, the medi- 
cal examiner. It is unnecessary to reproduce all of the questions 
and answers contained in such declarations, but it is sufficient to 
refer to those which are applicable to the defenses set up in the 
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answer; that is, to such questions and answers as have reference 
to any lung trouble prior to the issuance of this policy. Such 
questions and answers were as follows :— 


Are you in perfect health so far as you know and believe? 
A. Yes. Has any physician ever given an unfavorable opinion 
on your life? A. No. Have you ever had, or have you ever 
been subject to, spitting or coughing? A. No. Of blood? 
A. No. Chronic hoarseness? A. No. Chronic cough? A. 
No. Difficulty of breathing? A. No. Have you ever had any 
serious illness, disease or injury, not named above? A. No. 
Has change of climate for your health ever been made or ad- 
vised? A. No. Do you ever drink wine, spirits or malt 
liquors? A. No. If so, which of these and to what extent? 
A. No. Has there ever been in your family, among your par- 
ents, brothers or sisters, uncles or aunts, any consumption, 
etc.? If so, state particulars? A. No. Is your wife, or other 
members of your household tuberculous? A. No. What is 
the name and residence of your physician? A. Dr. A. L. 
Franklin, Dutchtown, Mo. When and for what have his 
services been sought? A. For my family. What other physi- 
cians have you consulted? A. None. 


Drs. Blomeyer and Kiehne, physicians residing in Cape Girar- 
deau County, Mo., both testified in behalf of the defendant. Dr. 
Blomeyer’s testimony may thus be briefly stated: That on the 
7th of April, 1899, Keller came to the doctor’s office and was 
examined and treated by the doctor for consumption; that he 
advised Keller what was the matter with him, saying, “In my 
opinion you have incipient tuberculosis, which you know means 
consumption”; that he continued to treat Keller through the 
months of April and May and up to June 3d, and Keller was on 
each visit advised by the doctor that he was in the first stages of 
consumption. The doctor also advised him to change climate; 
that Keller then had chronic hoarseness and a chronic cough, 
difficulty of breathing, hectic fever and a cavity in the right lung. 
Dr. Blomeyer testified that Keller’s disease had a tendency to 
progress; that Keller on his last visit on June 3d said he would 
consult Dr. William Kiehne. Dr. Kiehne testified that on June 
6th Keller came to his office for examination and treatment; that 
he saw Keller again on June toth and 17th; that he came to the 
conclusion that Keller had consumption and told Keller so; that 
he was Keller’s family physician for four years, and had treated 
Keller himself before that ; that when Keller came to him in June 
Keller had a continuous cough, was hoarse, had difficulty of 
breathing, and hectic fever. Neither of these physicians had 
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made a microscopical examination of the sputum of Keller; but 
both, upon independent examinations, had diagnosed Keller’s 
disease to be tuberculosis of the lungs. The deposition of Dr. 
Frank W. Chapin, who was defendant’s physician and medical 
director, was also read in evidence, as well as that of Mr. St. 
John, vice-president of defendant company. Their testimony 
was substantially this: That they assumed that Keller’s answers 
in his application for insurance were true, and, had they known 
that Keller had a bad personal history or bad family history, or 
that he had been treated for consumption, and had suppressed 
the information, and had been subject to spitting and coughing, 
or had been subject to chronic cough, they would have declined 
to take the risk. 

This is a sufficient indication of the facts elicited upon the trial 
in order to determine the legal propositions involved. 

At the close of the evidence the court instructed the jury as 
follows at the request of the plaintiff: ‘“(1) The court instructs 
the jury that by the policy of insurance offered in evidence de- 
fendant promised and agreed to pay $2,000 to Mary M. Keller, 
if living, immediately upon receipt and approval of proof of 
death of the said August W. Keller, provided the policy was then 
in force; that ii you shall find from the evidence that the said 
August W. Keller died on the 15th of June, 1900, and that plain- 
tiff, Mary M. Keller, is his widow, and shall further find that 
proof of death was furnished to defendant, or that defendant, 
after the death of said Keller, offered to return to plaintiff the 
premium or advance payment made to it by him for said policy, 
and refuse to pay plaintiff the amount specified in said policy, 
then plaintiff is entitled to recover the amount of said policy, 
with 6 per cent interest from the time of such refusal to pay, un- 
less you shall find from the evidence that the execution of said 
policy was procured by said August W. Keller by misrepresenta- 
tions made by him to defendant or its agent of matters which 
actually contributed to cause his death. And the court further 
instructs you that no misrepresentations in securing said policy 
of insurance are material or sufficient to avoid said policy, unless 
it shall be shown by the evidence that the matters misrepresented 
actually contributed to produce the death of said Keller. (2) 
And the court further instructs the jury that if you shall find 
from the evidence that the defendant before the institution of 
this suit refused to pay plaintiff the amount of said policy, and 
shall further find from all the facts and circumstances shown by 
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the evidence that its refusal to pay was vexatious—that is, with- 
out reasonable cause—then you may allow her, in addition to 
the amount of the policy and interest, a sum not exceeding 10 
per cent of the amount of the policy, and should return a verdict 
for that aggregate sum, if you find the issues for the plaintiff.” 
To the giving of the aforesaid instructions the defendant at the 
time objected and excepted. 

At the request of the defendant the court instructed the jury 
as follows :— 

“(1) The court instructs the jury that the written application of 
August W. Keller, together with his written declarations to the 
defendant’s medical examiner, are a part of the policy sued on. 
(2) The court instructs the jury, if you believe and find from the 
evidence that in his application for the policy or contract in suit 
the deceased, August W. Keller, in answer to questions, stated 
to defendant’s medical examiner that he had never been subject 
to asthma, or to spitting or coughing, or to spitting or coughing 
of blood, or to chronic hoarseness, or to chronic cough, or to 
difficulty of breathing, or been subject to malaria; that he did 
not drink wine, spirits or malt liquors, except a drink of beer once 
a week and that he had never used them to excess; and you 
further find from the evidence that any one or all of said answers 
were untrue and that defendant relied upon their truth in issuing 
the policy in suit and that any one or all the matters which were 
misrepresented, should you find any of them to have been mis- 
represented, contributed actually to the death of assured, then 
your verdict will be for defendant, notwithstanding you may find 
that such false representations, if any, were innocently made.” 

The court refused the following instructions asked by defend- 
ant: “(1) Now, at the close of all the evidence, the court in- 
structs the jury that under the pleadings and the evidence your 
verdict must be for defendant. (2) The court instructs the jury 
that if you believe and find from the evidence that, in his applica- 
tion for the policy or contract in suit, deceased, August W. Kel- 
ler, in answer to questions, stated to the medical examiner of 
defendant that he did not drink wine, spirits or malt liquors, and 
had never used them freely or to excess; that he was in perfect 
health so far as he then knew and believed; that no physician had 
given him an unfavorable opinion on his life; that he had never 
been subject to asthma or to spitting or coughing, or to spitting 
or coughing of blood, or to chronic hoarseness, or to chronic 
cough, or to difficulty of breathing, or had never been subject to 
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malaria; that he had consulted no physician other than Dr. A. 
L. Franklin, of Dutchtown, Mo., and him only for his family ; 
that he did not drink wine, spirits or malt liquors, except a drink 
of beer once a week, and that he never used them freely or to 
excess; and you further find and believe from the evidence that 
all or any of the statements so made were false and were known 
by said August W. Keller to be false at the time of making them, 
and that they were made for the purpose of obtaining the policy 
in suit, and that defendant company relied upon the truth of such 
allegations in issuing the policy in suit; then, in that event, your 
verdict must be for the defendant, and this notwithstanding you 
may find and believe from the evidence that none of the matter 
embraced in such false answer or answers, contributed directly to 
his death. In other words, you are instructed that the applicant 
warranted his answers in his application to be true, and if you 
find any of them were untrue, and that applicant knew them to 
be untrue at the time of making them, and that they were relied 
upon by defendant in issuing the policy, such false representa- 
tions were fraudulent and render the policy in suit void. (3) The 
court instructs the jury that under the evidence and pleadings 
you will disregard the claim made by plaintiff for 10 per cent 
damages.” To which ruling of the court in refusing the last 
three instructions defendant at the time objected and excepted. 

The cause was submitted to the jury upon the evidence and 
instructions as heretofore indicated, and they found the issues 
for the plaintiff and assessed her damages in the sum of $2,475. 
A timely motion for new trial was filed and by the court over- 
ruled. Judgment was entered in accordance with the verdict, 
and from this judgment the defendant in due time and proper 
form prosecuted its appeal to this court, and the record is now 
before us for review. 


W. H. MILuer and T. D. Hings, for Appellant. 
WILson CRAMER, for Respondent. 


Fox, J. (after stating the facts). 

The record in this cause disclosed the assignment of numer- 
ous complaints of error committed by the trial court, but it is 
apparent from the brief of learned counsel for appellant that 
the contentions in respect to such errors are mainly directed to 
the giving, at the request of plaintiff, of erroneous instructions, 
and the refusal, at the request of defendant, to give proper in- 
structions. The complaints of appellant may thus be briefly 
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stated: (1) That instruction No. 1, given by the court at the 
request of plaintiff, was erroneous, and that the court committed 
error in its refusal of instruction No. 2, requested by defendant. 
(2) That instruction No. 2, given by the court at the request of 
plaintiff, was improper and erroneously declared the law. (3) 
That the court improperly refused instruction No. 3, requested 
by defendant. (4) That the court erroneously refused to give 
the peremptory instruction in the nature of a demurrer to the 
evidence, requested by defendant. We will treat of these com- 
plaints of appellant in the order as above indicated. 

1. Instruction No. 1, the correctness of which is challenged by 


appellant, is predicated upon section 7890, Rev. St. 1899, which 
provides that 


No misrepresentation made in obtaining or securing a policy 
of insurance on the life or lives of any person or persons, citi- 
zens of this state, shall be deemed material, or render the 
policy void, unless the matter misrepresented shall have actu- 
ally contributed to the contingency or event on which the 
policy is to become due and payable, and whether it so con- 
tributed in any case shall be a question for the jury. 


That section has been in judgment before this court in numer- 
ous cases, and its force and effect have been fully recognized; 
hence it must be treated as a valid, subsisting statute, applicable 
to the subject it was designed to cover: Jacobs vs. Life Ass’n, 
146 Mo., 523: Aloe vs. Fidelity Life Ass’n, 164 Mo., 675; Schuer- 
mann vs. Ins. Co., 165 Mo., 641; Jenkins vs. Ins. Co., 171 Mo., 
383; Williams vs. Ins. Co., 189 Mo., 70. This section, in the 
cases cited, received at the hands of the court most careful con- 
sideration, and the reasons for its enactment are clearly stated 
in Schuermann vs. Ins. Co., supra, wherein it is said: “The act 
in question was in no sense intended as a general restraint upon 
the power of courts of equity by proper proceedings to relieve 
against actual fraud, perpetrated or attempted against insurance 
companies doing business in this state by parties seeking insur- 
ance; but its manifest aim and object was to check and prevent 
the wrongs and injustice that too frequently befell the relatives 
and friends of the insured after their death, resulting from the 
erowing evil practiced by life insurance companies of calling for 
answers to all manner of immaterial questions from the applica- 
tion for insurance bearing in the remotest degree, if at all, upon 
the risk to be assumed, and then by general provision, incor- 
porated in the policy to be issued, declaring that if any one of the 
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answers be untrue, or not as stated, it should avoid the policy, 
which condition, without legislative aid, the courts were com- 
pelled to enforce without regard to whether the particular an- 
swer that was shown to be untrue was material to the risk or 
not, or whether the untrue answer was the result of an innocent 
mistake or an intentional wrong.” 

Appellant is in no position in this cause to challenge the ap- 
plicability of section 7890, for the reason that it requested and 
obtained instruction No. 2, which is clearly predicated upon the 
provisions of this section. This must be treated as a clear recog- 
nition by appellant of the applicability of the provisions of sec- 
tion 7890 to the facts in this case. However, it is insisted by 
appellant that the declarations to the medical examiner, which 
are contained in the application for insurance, by the insured, 
should be treated as warranties under the provisions of the 
policy, and it is contended that the failure of such warranties 
avoids the policy, and the instruction was erroneous in treating 
such warranties as mere representations. We are unable to give 
our assent to this insistence. In the very recent case of Jenkins 
vs. Ins. Co., supra, Burgess, J., speaking for this court, left no 
doubt as to the views of the court upon this proposition, and in 
plain terms announced that there was no reason for making a 
distinction between warranties and representations. In discus- 
sing this subject it was said: “It is indisputable that before the 
passage of the act in question, and up to the time of the decision 
in Jacobs vs. Life Ass'n, supra, it was always held by the Supreme 
Court that there was a very material distinction between war- 
ranties and representations, and where a policy was applied for 
and the applicant warranted some matter, however immaterial 
to the risk, and whether or not the assured died of any disease 
warranted against, if the warranties were shown to be untrue, the 
policy was held to be void: Loehner vs. Home Mut. Ins. Co., 17 
Mo., 247; Mers vs. Franklin Ins. Co., 68 Mo., 127; Aloe vs. 
Mut. Reserve Life Ass’n, 147 Mo., 561. But they were by that 
case placed upon the same footing, and rightly held to be em- 
braced within the provisions of section 7890, supra. There is no 
more reason why a warranty not material to the risk should viti- 
ate a policy than there is that a misrepresentation as to a non- 
material fact should do so. In speaking of this statute in the 
Schuermann Case, supra, it is said: ‘As said before, life insur- 
ance companies in this state, prior to the adoption of section 
7890, could, and by a practice almost universal did, insert in their 
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policies a stipulation to the effect that any untrue statement or 
answer made by the applicant for insurance (regardless of its 
materiality or regardless of the intent of the applicant in making 
the same) should avoid the policy, and too frequently, when de- 
mands were made upon them for the obligations of the policies, 
the companies availed themselves of these harsh provisions with- 
out a return by them of the money which they had obtained 
irom the insured in his lifetime, and when the untrue statements 
made had little if any effect upon the risk undertaken by the in- 
surer. This doctrine of warranties in the extent to which it had 
grown and was applied was something peculiar to insurance 
companies, and was therefore thought the subject of special legis- 
lation in a law which properly undertook to affect insurance 
companies alone in that particular. By a long and hurtful prac- 
tice of a given policy peculiarly their own, insurance companies 
had stamped themselves as a class to which alone legislation 
might properly address itself in that regard.’ ” 

Following the rules so clearly announced in that case, and in 
view of the fact that appellant, by its instruction No. 2, fully 
recognized that the provisions of section 7890 were applicable 
to the representations in this case, it must be held that there was 
no error in giving instruction No. 1, at the request of the plain- 
tiff, and refusing instruction No. 2, requested by defendant. 

2. It is next earnestly contended and ably argued that instruc- 
tion No. 2, given at the request of plaintiff, was erroneous. This 
instruction complained of is predicated upon section 8012, Rev. 
St. 1899, which provides :— 

In any action against any insurance company to recover the 
amount of any loss under a policy of fire, life, marine or other 
insurance, if it appears from the evidence that such a company 
vexatiously refused to pay such loss, the court or jury may, in 
addition to the amount thereof and interest, allow the plaintiff 
damages not exceeding Io per cent on the amount of the loss, 
and a reasonable attorney’s fee; and the court shall enter judg- 
ment for the aggregate sum found in the verdict. 

The contention of appellant respecting the error complained of 
in the giving of instruction No. 2 is based upon two theories: 
First, that the section is unconstitutional; second, that there was 
no evidence upon which to predicate such an instruction. 

As sustaining the contention that section 8012 is unconstitu- 
tional, our attention is directed to Paddock vs. R. R. Co., 155 
Mo., 524; and Thompson vs. Traders’ Ins. Co., 169 Mo., 12. It 
will be Observed that the Paddock Case is based upon the ruling 
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of the Supreme Court of the United States in Railway Co. vs. 
Ellis (165 U. S., 150); and in the case of Thompson vs. Traders’ 
Ins. Co. it was held that the Constitution and laws of Missouri 
had no application to the facts in that case, for the reason that 
the property insured was located in the state of Kansas. The con- 
tract was entered into in that state, the property was destroyed 
in that state, the cause of action accrued in that state, and the 
parties to the proceeding were residents of the state of Kansas. 
However, the court did refer to the case of Railway Co. vs. Ellis, 
and said that as long as that case was not overruled it was the 
duty of this court to follow it. The Ellis Case has not been over- 
ruled, but the Supreme Court of the United States has held valia 
and constitutional a statutory provision relating to the prompt 
payment of the amount of death losses designated in insurance 
policies very similar to the provisions of the section now in judg- 
ment before us. In Fidelity Mut. Life Ass’n vs. Mettler (185 
U. S., 308) the constitutionality of a statute of the state of Texas 
was involved. It provided as follows: “In all cases where a loss 
occurs, and the life or health insurance company liable therefor 
shall fail to pay the same within the time specified in the policy, 
after demand made therefor, such company shall be liable to pay 
the holder of such policy, in addition to the amount of the loss, 
I2 per cent damages on account of such loss, together with al! 
reasonable attorney’s fees for the prosecution and collection oi 
such loss.” In that case it was earnestly and ably argued that the 
Ellis Case was a controlling authority in support of the conten- 
tion that the statute above indicated was unconstitutional, and 
was decisive of the question. However, the Supreme Court of 
the United States, speaking through Mr. Chief Justice Fuller, 
ruled otherwise, and, after reviewing all the authorities, held that 
the Supreme Court of Texas, as well as the Court of Appeals oi 
that state, properly distinguished the Ellis Case, and it was ex- 
pressly ruled that the statute of Texas applicable to this subject 
was constitutional. In Iowa Life Ins. Co. vs. Lewis (187 U. S., 
335) the constitutionality of the Texas statute was again chal- 
lenged, notwithstanding the recent ruling of that court in the 
case of Life Ass’n vs. Mettler, supra. The court disposed of this 
effort to have the question reconsidered by simply saying in sub- 
stance that it was entirely satisfied with the Mettler Case and the 
reasons assigned for the conclusions announced. It will be noted 
that both the Ellis and Mettler cases involved the constitution- 
ality of the Texas statute, and Mr. Justice Brewer, who wrote 
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the opinion in the Ellis Case, concurred with Chief Justice Fuller 
in the judgment in the Mettler Case. The lawmaking power, in 
the enactment of the Texas statute, as well as the Missouri Gen- 
eral Assembly, in the enactment of the statute in the case at bar, 
doubtless, as was said in the Mettler Case, “had in mind also the 
necessity of the prompt payment of the insurance money, in very 
many cases, in order to provide the means of living of which the 
beneficiaries had been deprived by the death of the insured”. 
We are of the opinion that the Mettler Case clearly and correctly 
announced the true rule applicable to the Texas statute, and, 
the rules announced in that case being equally applicable to the 
Missouri statute treating of the same subject, it becomes our 
duty to follow that case; hence it must be held that section 8012 
is a valid and subsisting law, and may be enforced by the courts 
of this state, and there was no error in giving instruction No. 2 
on that ground. 

It is, however, insisted that there was no testimony upon which 
to base such instruction. The question of vexatious delay on the 
part of the defendant in paying this death claim was one of fact 
to be determined by the jury. It was said by this court in Brown 
vs. Ry. Ass’n Assur. Co. (45 Mo., loc. cit., 227), that “the whole 
question of vexatious refusal or delay is a matter of fact to be 
determined by the jury. They must make up their verdict on 
this issue by a general survey of all the facts and circumstances 
in the case; and if, upon a full consideration, they conclude that 
the refusal was unjustifiable and vexatious, the law authorizes 
them to assess the damages. The statute will not admit of the 
construction contended for by the counsel for the plaintiff in er- 
ror, that before damages are allowed it must be explicitly proved 
by the plaintiff that the delay or refusal was vexatious”. In our 
opinion the record discloses sufficient evidence to warrant the 
court in submitting the question of vexatious delay in the pay- 
ment of this claim to the jury, and we shall not undertake to 
usurp the province of the jury and retry such question upon this 
appeal. 

3. Instruction No. 3, requested by defendant, was properly 
refused by the court. It substantially told the jury to ignore the 
claim of plaintiff for damages by reason of vexatious refusal to 
pay the death claim, the recovery of which was sought by this 
action. Section 8012, which provides for the recovery of such 
damages has been heretofore fully discussed and it is sufficient to 
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say that there was no error in the action of the court in its re- 
fusal of this instruction. 

4. This brings us to the final contention of appellant that the 
evidence in this cause is insufficient to support a recovery and 
that the court erred in its refusal of the peremptory instruction 
requested by defendant declared that under the pleadings and 
evidence in this cause plaintiff is not entitled to recover. Upon 
this contention appellant earnestly insists that the statements of 
August W. Keller to the medical examiner of defendant that he 
had not been treated by any other physician, when in fact the 
testimony of the physicians shows that this statement was un- 
true, should avoid this policy, and the court should have so de- 
clared to the jury. Defendant is in no position to complain that 
the question as to whether the insured had ever been treated by 
another physician prior to the time he made his declarations to 
the medical examiner was not submitted to the jury, for there 
was no request made to submit that question. Instruction No. 2, 
given at the request of defendant, includes numerous declarations 
of the assured charged in the answer to be false, and submits to 
the jury those questions; but we nowhere find that defendant 
requested the submission of the question upon which he now 
bases his complaint. Our attention is directed to the case of Aloe 
vs. Ins. Co. (147 Mo., 561), as supporting this contention. An 
analysis of that case will demonstrate that it has no application 
to the case at bar. In that case the business of the defendant was 
limited to insurance on the assessment plan. The policy in the 
case at bar is conceded to be an old-line policy. It was expressly 
ruled in that case, the court speaking through Burgess, J., thai 
section 5849, Rev. St. 1899, which is substantially the same as 
section 7890, Rev. St. 1899, had no application to insurance poli- 
cies on the assessment plan. It therefore follows that the rep- 
resentations of which appellant now complains, that the insured 
had been treated by other physicians, is covered by section 7890, 
and unless the matter misrepresented shall have actually con- 
tributed to the contingency or event on which the policy is to 
become due and payable, and whether it so contributed was a 
question for the jury. While the diseases for which the insured 
sought other physicians for treatment, may have contributed to 
his death; yet we are unable to understand how a false state- 
ment as to the mere fact as to whether he had consulted or had 
been treated by other physicians, could do so. This is a civil 
case, and if appellant desired to have the question of the truth or 
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falsity of the statements, made by the assured, that he had not 
consulted or been treated by any other physician, submitted to 
the jury, it was clearly its duty to make such request. We have 
read in detail the evidence in this cause, as disclosed by the rec- 
ord, and in our opinion it was a case for the jury. The jury had 
the doctors who testified in this cause before them at the trial, 
and it was specially the province of the jury to determine their 
credibility, and the weight to be attached to their testimony. Dr. 
Franklin was the medical examiner and agent of the defendant. 
He examined plaintiff's husband for insurance and made report 
to the defendant. He was physically sound then. He testified 
that Mr. Keller died of quick consumption, which was the result 
of pneumonia, contracted after the issuance of the policy. If the 
jury believed his testimony, then there is nothing remarkable in 
the finding of the jury that the matter misrepresented by the 
insured did not contribute to his death. It may be conceded that 
the physicians testifying for the defendant are gentlemen of high 
standing in their profession, and doubtless they are, and that the 
jury were bound to believe their testimony (which under the 
well-settled rules of practice they were not bound to believe), yet 
it was a question for the jury to answer as to whether the matter 
misrepresented contributed to the death of the insured. 

The defendant in this cause as was ruled in Schuermann vs. 
Ins. Co., supra, might have maintained a proceeding in equity 
prior to the death of August W. Keller to annul the contract of 
insurance, on the ground of false and fraudulent statements 
charged in the answer; but after the policy had been duly issued, 
and all liability under it had matured on account of a contingency 
therein provided against, it is clear that the question of false and 
fraudulent representations in securing such policy in an action 
to recover the amount of the death claim must be governed by 
the provisions of section 7890, and, as to whether the misrep- 
resented matters in the application for insurance contributed to 
the happening of the contingency insured against, are questions 
of fact to be determined by the jury to whom such facts are sub- 
mitted. The defendant in this cause had the sole power of select- 
ing its medical examiner. It selected Dr. Franklin. He made 
the examination of Mr. Keller, reporting the same to the defend- 
ant. It at least placed sufficient reliance upon such report to 
enter into the contract of insurance. The testimony of Dr. 
Franklin, together with his report of the examination of the in- 
sured, and other facts and circumstances developed at the trial, 
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clearly authorized the trial court to submit this cause to the jury, 
and we know of no rule which would warrant the ignoring of the 
testimony of defendant’s own medical examiner and taking the 
case from the jury, simply on the ground that defendant now 
seeks the opinion of other physicians, and whose testimony tends 
to establish misrepresentations alleged in the answer as to cer- 
tain matters in his application for insurance. It was doubtless 
the dominating thought in the legislative mind, by the enactment 
of section 7890, to meet and cover just such cases of the nature 
and character here presented. 

We have indicated our views upon the legal propositions dis- 
closed by the record. The issues of fact in this cause were fully 
and fairly covered by the instructions of the court, and, finding 
no reversible error, the judgment of the trial court should be 
affirmed ; and it is so ordered. 

3urgess, P. J., and Gantt, J., concur. 


UNITED STATES CIRCUIT COURT UF APPEALS. 


EIGHTH CIRCUIT. 


UNITED STATES FIDELITY & GUARANTY CO. 
vs. 
DES MOINES NAT. BANK oF DEs Mornss, lowa.* 


In an action upon a bond whereby a guaranty company agrees to make 
good and reimburse to an employer any pecuniary loss sustained by 
him through the personal dishonesty or culpable negligence of an 
employee in connection with the duties of his employment, and 
wherein “culpable negligence” is defined to mean “failure to exercise 
that degree of care and caution which men of ordinary prudence and 
intelligence usually exercise in regard to their own affairs’, it is 
error to instruct the jury that the degree of care and caution, failure 
to exercise which on the part of the employee will render the guar- 
anty company liable for a resultant loss, is ‘‘the very highest, you 
might almost say the highest possible’, “the very highest”, and ‘an 
extraordinary and a very high degree’”’. 


An inference of fact cannot be legitimately drawn from a rebuttable pre- 
sumption but only from premises which are certain, 


A theory cannot be said to be established by circumstantial evidence, 
even in a civil action, unless the facts relied upon are of such a nature, 
and are so related to each other, that it is the only conclusion that 
can fairly or reasonably be drawn from them. If the facts are con- 
sistent with either of two opposing theories, they prove neither. 





% Decision rendered, March 16, 1906. Syllabus by the Court. 
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Negligence is actionable only when loss or injury proximately results 
therefrom, and to be thus proximate the loss or injury must be a 
natural and probable consequence which ought to have been foreseen 
or reasonably anticipated in the light of the attendant circumstances. 


In Error to the Circuit Court of the United States for the 
Southern District of Iowa. 


J. L. PARRISH (R. L. Parrish and C. C. Dowell, on the brief), 
for Plaintiff in Error. 

CHARLES L. POWELL (W. L. Read, on the brief), for Defend- 
ant in Error. 


VAN DEVANTER, C. J. 

The Des Moines National Bank of Des Moines, Iowa, recov- 
ered in the Circuit Court against the United States Fidelity & 
Guaranty Company, a Maryland corporation, a verdict and judg- 
ment in the sum of $5,000, with interest, upon a bond whereby, 
subject to the conditions therein contained, the guaranty com- 
pany agreed to make good and reimburse to the bank any 
pecuniary loss sustained by it through “the personal dishonesty 
or culpable negligence” of Elton C. Kelley, its receiving teller, in 
connection with the duties pertaining to that position, “and for 
which the employee shall be legally liable to the employer”. To 
secure a reversal of that judgment the guaranty company sued 
out this writ of error. 

One of the conditions of the bond was this :— 

The company shall not be liable hereunder for any loss occa- 
sioned by mistake, accident, error of judgment on the part of 
any employee, or any robbery, unless by or with the conniv- 
ance or culpable negligence of the employee; and “culpable 
negligence”, as used in this bond, shall be taken and held to 
mean failure to exercise that degree of care and caution which 
men of ordinary prudence and intelligence usually exercise in 
regard to their own affairs. 

In different portions of the court’s charge to the jury the de- 
gree of care and caution, failure to exercise which constitutes 
culpable negligence within the meaning of the bond, was declared 
to be “the very highest, you might almost say the highest possi- 
ble’, “the very highest”, and “an extraordinary and a very high 
degree”. This was excepted to at the time and is assigned as 
error. The exception was well taken. The terms of the contract, 
which were perfectly plain, did not call for the exercise by the 
employee of the very highest or an extraordinary degree of care 


and caution, but only such as men of ordinary prudence and in- 
VoL. XXXV.—56. 
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telligence usually exercise in regard to their own affairs. That 
the two things are not substantially the same, but essentially dif- 
ferent, and that the charge conveyed to the jury an enlarged idea 
of the right of the bank and of the obligation of the guaranty 
company, are self-evident propositions. 

Error is also assigned upon the court’s refusal, at the conclu- 
sion of the evidence, to direct a verdict for the guaranty com- 
pany; the contention being that there was no evidence that Kel- 
ley was personally dishonest, or that the loss sustained by the 
bank was occasioned by his negligence, and was one for which he 
was legally liable to his employer. The evidence was without con- 
flict and may be summarized as follows :— 

Kelley was the receiving teller of the bank, Collins was its pay- 
ing teller, and Zwart was its cashier. It was part of Kelley's 
duties as receiving teller to take the place and to perform the 
duties of the paying teller during the temporary absences of the 
latter. Collins was absent on his annual vacation from Saturday 
evening, August 9th, until Monday morning, August 25, 1902, 
and his place was filled by Kelley from Monday morning, Au- 
gust 11th, until Saturday evening, August 23d. As temporary 
paying teller, Kelley was chiefly engaged during business hours 
in paying out money on checks. His place of work was sepa- 
rated from other portions of the bank by wire partitions and iron 
frames forming a sort of cage, which was distant about thirty feet 
from the general vault in which were kept the books, files and 
papers of the bank, and a safe for the safe keeping of the cash. 
Three or four other employees worked at stations between the 
paying teller’s cage and the vault. The safe had two compart- 
ments; one called the “reserve chest”, in which was kept the re- 
serve cash not ordinarily required for immediate use, and an- 
other in which was kept what was termed the “counter cash”. By 
the custom of the bank the counter cash was taken by the paying 
teller from the safe to his cage in the morning of each business 
day and was returned in the evening, but the reserve cash re- 
mained in the safe during business hours as well as at other times. 
As occasion required, the counter cash was replenished from the 
reserve cash, and, when the amount of the former became too 
large, it was reduced by transferring part of it to the latter. The 
outer door of the safe was equipped with a fime lock and the re- 
serve chest was equipped with a separate lock. The combination 
to the latter was in the possession of the president, Zwart, and 
Collins, but was not given to Kelley. The president and Col- 
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lins were absent during Kelley’s service as paying teller, and 
when it was necessary for him to have access to the reserve cash, 
which was almost of daily occurrence, Zwart, who was then the 
managing officer of the bank, would unlock the reserve chest and 
leave it in that condition for the remainder of the day. In this 
way the reserve cash was made also accessible to the other em- 
ployees—and there were several of them—who had frequent oc- 
casion to go into the vault for books, files and papers. When 
Kelley was at lunch during the noon hour his place was filled by 
another employee. At the close of business hours, whatever 
money had been taken in by other employees during the day was 
turned over to Kelley as part of the counter cash, and it was then 
part of his duties to count the counter cash, to place it in the 
proper compartment of the safe, to count the money in the re- 
serve chest, and to make appropriate entries upon his books of 
the amount and character of the cash on hand. He would then 
lock the reserve chest—which he could do, although he did not 
have the combination—and would also set the time lock on the 
outer door of the safe. When he assumed the duties of paying 
teller, the money in the reserve chest, as also the counter cash, 
was counted by him or in his presence, and was found to corre- 
spond in amount and character with what was called for by the 
books. During his service in that station he regularly per- 
formed its duties, save that, although instructed so to do, he did 
not make a daily count of the money in the reserve chest. In- 
stead of that he kept an account of the original amount in that 
chest and of all amounts taken therefrom or placed therein by 
him, and at the close of each business day used the amount shown 
by that account to be in the reserve cash in balancing his books. 
On Saturday evening, August 23d, after counting the counter 
cash and placing it in the safe as usual, he locked the safe, en- 
tered in his books the amount and character of the cash on hand, 
and left on a vacation, as had been before arranged. On Monday 
morning, August 25, Collins resumed his station as paying teller, 
and, on counting the money in the safe, found that the counter 
cash corresponded with the books and with Kelley’s entries, but 
found that there was $5,000 less paper currency in the reserve 
cash than was called for by the books and by the account kept 
by Kelley. Kelley returned and assisted in the investigation 
which followed. There were no errors in bookkeeping which ac- 
counted for the loss. It was actual. Zwart, Kelley and the em- 
ployee who filled the latter’s place during the noon hour each 
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testified that he did not take the money. When or how the loss 
occurred, or what became of the money, was not more definitely 
shown than has been stated. In that connection it is well to 
refer to the following testimony, even though it involves some 
repetition :— 

Reynolds, the president of the bank, says :— 

“This shortage was discovered on the 25th of August, 1902. 
I did not return until two or three days afterward. When I did 
return Kelley was there. Considerable examination was made 
of the books of the bank with reference to this shortage. We all 
had more or less to do with the same. It run through a. period of 
perhaps a month. Mr. Kelley participated in the examination. 
He was given every opportunity to make an examination. [ 
assisted some in it. No discovery was ever made of what became 
of the money, nor has it ever been paid back to the bank by any 
one. * * * In this investigation there was nothing to indicate 
what did become of the money. We did not discover anything. 
Q. There was nothing to indicate that Mr. Kelley got the money 
more than any one else? A. We do not know what became of it. 
In this vault in which this safe was located was contained all the 
other paraphernalia, business files, letter files, books, and other 
things, books of collection and everything that was used there 
from day to day and hour to hour, except what might be stored 
away for safe keeping. * * * Q. Now, these various clerks 
and bookkeepers and tellers you refer to had occasion to, and did 
continuously, go in and out of this vault here in which this safe 
was contained? A. Oh, yes; they were going in and out for 
anything they wanted. Q. They went in after their books, col- 
lections, and any papers that they wanted to use in the bank? A. 
Yes, sir; they would go into the vault and get it. OQ. They went 
back and forth past the door of the safe, did they not? A. Yes, 
sir; * * * J did not find anything in making this examination 
as to the shortage, except we found that the shortage was lo- 
cated in his (Kelley’s) department by his own books. The other 
employees who had access to the vault did not keep anything in 
the safe, and had no right under their employment to go into this 
safe.” 

Zwart, the cashier, says :— 

“No one except the paying teller, or the one acting as paying 
teller, had any business in that safe in the ordinary conduct of the 
business of the bank. The duties of the other employees did not 
permit or require them ever to go to that safe for anything. 
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I took off the combination so that he (Kelley) or any 
one else could open the reserve chest, and then I went back and 
told him it was open, and after that, when he had occasion to go 
back at any time and get money, he went back and got it during 
that day, unless he locked it again. I do not know whether he 
would lock it again until night. He would have to take the cash 
out of the reserve chest to count it—that was my instructions to 
him—at the close of business each day, and he certainly could not 
count it if he did not have access to it. Q. So that it was your 
expectation after you opened it in the morning it would remain 
open during the day? A. That must have been actually the case. 
Q. Do you know that was being done? A. It had to be that way. 
' These various employees who were working there had 
free access to that safe. They passed right by this door by [of] 
the reserve chest as they passed in and out. Any one of them 
might have opened that door to the reserve chest after I left it 
in the morning if they knew how. There was nothing to do but 
to throw the bolts, swing the handle and pull the door open. I 
think any ordinary bank clerk would know enough to do that. 

I always found the combination on when I was called 
upon to open it in the morning. * * * He (Kelley) had to call 
on me because I had the combination. He did not. It was then 
his duty after I had unlocked the reserve chest, to take out from 
time to time such money out of the reserve chest as he might 
need in the conduct of his business as paying teller. His position 
was in the paying teller’s cage paying money out to different 
parties, and he simply, when he got short of money, went back 
to the vault and got it out of the reserve chest.” 

Owen, the general bookkeeper, whose desk was nearest to the 
vault door, says :— 

“IT worked with my back to the vault, two or three feet further 
east than the door. I did not intend to keep watch of the em- 
ployees who went in and out of the vault. I did not pay any at- 
tention to the employees.” 

Kelley says :-— 

“My present occupation is that of teller in the Iowa National 
Bank. I am twenty-eight years of age. I have been working 
for banks here in Des Moines for about eight years. * * * 
When I went back to*get money out of this reserve chest during 
these days, I always found it closed. The combination is what 
they turn on the last number. All you have to do is to turn just 


a trifle and it would open itself. It was so that any one could 
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open it. That is the condition in which I found it each day when 
I went back to get money out of the reserve chest. If I took any 
out I would make the proper entry on the book. The same way, 
if I had too much on hand and put it in the reserve chest, I would 
add to it. * * * At the close of business each day I used the 
total I had on that book to balance by. * * * Everybody had 
access to that safe; that is, it was always left in such condition 
that anybody that wanted to could open it. The outside safe was 
open, as I said before, but the reserve chest was left in such a 
condition that anybody could open it readily. The other em- 
ployees in the bank had access to the vault and passed in and out. 
They had always done that during all the time I had been there. 
They passed right by the door of this safe in which the money 
was kept.” 

The only evidence that it was known at any time before the 
discovery of the loss that Kelley was not making a daily count of 
the reserve cash was this: Zwart, the cashier, testified :— 

“I do not know how the question came up, but he told me he 
did not count the money in the reserve chest at the close of busi- 
ness each day, but he showed me the book in which he kept track 
of the amount he put into that department, and the amount he 
took out. I told him that it was not a safe way to balance the 
cash at night; that he must inventory that cash at night when he 
balanced. I told him this as soon as I discovered that he was 
keeping this memorandum instead of making this count, which 
was the second or third day that he was acting in Collins’s ab- 
sence. I do not know whether he continued to count the cash 
after that. * * * I supposed all the time he was counting the 
cash at night.” 

And Wellslager, a bookkeeper, testified :— 

“T overheard Mr. Zwart make some remark to Kelley, while 
Kelley was acting as paying teller in Mr. Collins’s absence on 
vacation, about counting his cash every evening. He told him 
to count his cash each night. I do not know how the conversa- 
tion came up. All I know about it is there was something said, 
and I overheard Zwart tell Kelley to count it every evening in- 
stead of keeping a notebook memorandum. That was the first 
or second day that Kelley began to perform these duties.” 

The view in which the learned judge wh6 presided at the trial 
denied the guaranty company’s request for an instructed verdict, 
and submitted the case to the jury, is shown by his charge, in 
which it was said :— 
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“Now, whether the money was there upon Saturday evening 
(August 23d) the evidence, of course, does not show. The evi- 
dence does not show when that $5,000 disappeared, and the evi- 
dence does not show who took the $5,000. The evidence does 
not show whether it was stolen or whether it disappeared through 
some act of carelessness in the shipment of money, or something 
of that kind; that is very largely a matter of conjecture, how it 
got out of there. But it disappeared, and the bank was and is 
short $5,000 from this reserve fund. * * * Now, while there 
is no proof that Mr. Kelley stole this money, and it is not claimed 
that he did, by counsel for plaintiff, you have a right to consider 
the facts that either somebody stole this money, or else it was 
gotten away with by the negligence of some one in sending it or 
shipping the money out to some other bank, or somehow or 
other, and the recipient of the money not making the mistake 
known. * * * Now, it has been argued that, because he did 
not count the money on each evening, it cannot be said that the 
loss resulted from that. In one sense that is true, but in another 
sense that is very material. If he had counted the money every 
evening, as instructed and directed by his superior officer; 
namely, the cashier, Mr. Zwart, the loss of the money would have 
been earlier ascertained. * * * But the money was counted 
in there when Mr. Kelley relieved Mr. Collins from the duties of 
that place. $5,000 of the money was gone when Mr. Collins came 
back to take his place. Therefore, you are warranted, not neces- 
sarily so, but you would be warranted in reaching the conclusion, 
that, while the method or cause of this loss is not shown, you 
would be warranted in finding that this money was lost by his 
negligence, by his blamable negligence, by his failure to exercise 
the degree of care that you would expect of me or anybody else 
intrusted with that amount of money. * * * The plaintiff bank 
has the burden of proof to show this negligence, or culpable neg- 
ligence, as expressed in the policy, as charged in the petition; 
but, while that is true, and when the facts are all made known 
you have a right to infer from all of these circumstances, that in 
some way or other, without disclosing the particular way, that 
this money was lost through his negligence; and the fact that 
other employees could go in and out of there, and that they could 
have taken it of itself throws but very little light upon it. * * * 
This money was put there in Mr. Kelley’s possession, debited to 
him on the books, showing he was in the care and control of it.” 

Thus the charge proceeded, upon the view that, while the mat 
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ter of when and how the loss occurred and what became of the 
money, was not shown but left to conjecture, Kelley’s relation to 
the money, his control over it, and his custody of it, were such that 
the jury would be justified in inferring that the loss, because not 
shown to be otherwise, was in some way or other the result of 
culpable negligence on his part. Essentially the same idea is 
expressed by counsel for the bank, when they say :-— 

“We contend that by the manner of procedure in this bank, and 
the system of accounting in vogue in this bank, we have shown 
conclusively that Kelley got the money and can’t tell what be- 
came of it, and so his bond is liable unless they show what be- 
came of it.” 

We cannot concur in that view. It presupposes that the re- 
serve cash was within the control and custody of Kelley, and 
applies to him the rule applicable to a bailee or other custodian 
whose situation is such that a loss, if not otherwise explained, 
warrants the inference that it was due to his negligence or dis 
honesty. Kelley occupied no such relation to this money. He 
could take from it to replenish the counter cash and add to it 
from the latter, and it was his duty to count it at the close of bus1- 
ness each day, and then to lock the safe; but, in other respects, it 
was not within his control or custody. It was the cashier, and 
not Kelley, who carried the combination to the lock, who could 
say whether the reserve chest should be kept locked or unlocked 
during business hours, and who could otherwise take measures 
for the safety of the money. When Kelley was attending to his 
important duties in the paying teller’s cage, as was required 
most of the time, the reserve chest and its contents were beyond 
the range of his observation, the chest was unlocked, and its con- 
tents were easily accessible to other employees, over whom he 
had no control, and who were passing in and out of the vault, and 
sometimes out of the bank, without any immediate supervision of 
their movements. True they had no right to disturb the money, 
but that was not an assurance that none of them would yield to 
the temptation which the situation presented; nor does the pre- 
sumption of innocence, which would protect them from the 
charge of theft in the absence of satisfactory evidence thereoi, 
warrant the inference that Kelley was either negligent or dishon- 
est: Smith vs. First National Bank, 99 Mass., 605. Such an 
inference cannot be legitimately drawn from a rebuttable pre- 
sumption, but only from premises which are certain: United 
States vs. Ross, 92 U. S., 281; Manning vs. Ins. Co., 100 U. 5., 
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693; Looney vs. Metropolitan R. R. Co. (U. S.), 26 Sup. Ct., 303; 
Globe Accident Ins. Co. vs. Gerisch, 163 IIl., 625; Chicago, etc., 
Ry. Co. vs. Rhoades, 64 Kan., 553. 

Passing, for the moment, the fact that Kelley neglected to 
make a daily count of the money in the reserve chest, it is plain 
that the evidence beari1ig upon the cause or occasion of the loss 
was altogether circumstantial, and was as consistent with the 
theory that the loss was occasioned solely by the personal dis- 
honesty of one of the other employees, to whom the money in 
its exposed condition was easily accessible, as with the theory 
that it was occasioned by the personal dishonesty or culpable 
negligence of Kelley. Which theory was correct was left to mere 
conjecture. The bank had the burden of proof, and, as it failed 
to produce any evidence reasonably tending to establish the lat- 
ter theory to the exclusion of the other, the guaranty company 
was entitled to a directed verdict in its favor: Asbach vs. Chi- 
cago, etc., Ry. Co., 74 lowa, 248; Smith vs. First National Bank, 
99 Mass., 605; Crafts vs. Boston, 109 Mass., 519; Morley vs. 
Eastern Express Co., 116 Mass., 97; Searles vs. Manhattan Ry. 
Co., 101 N. Y., 661; Ruppert vs. Brooklyn Heights R. R. Co., 
154 N. Y., 90; Chicago, etc., Ry. Co. vs. Rhoades, 64 Kan., 553. 
As was well said by the Supreme Court of Iowa in Asbach vs. 
Chicago, ete., Ry. Co. — 

“A theory cannot be said to be established by circumstantial 
evidence, even ir a civil action, unless the facts relied upon are of 
such a nature, and are so related to each other, that it is the only 
conclusion that can fairly or reasonably be drawn from them. It 
is not sufficient that they be consistent merely, with that theory, 
for that may be true, and yet they may have no tendency to 
prove the theory.” 

The case of Smith vs. First National Bank is well in point. It 
was an action to recover the value of bonds deposited with the 
bank for safe keeping and alleged to have been lost through its 
negligence. There was no evidence of negligence, except that 
which resulted by inference from the fact of loss, and the sur- 
rounding circumstances were such as to leave it equally open to 
inference that the bonds had been stolen by one of several per- 
sons who had access to the vault in which the bonds were kept. 
For a loss in the latter mode the bank was not responsible. The 
court, after observing that the plaintiff had the burden of proof, 
and that its evidence failed to exclude the possibility of loss by 
other means than negligence of the defendant, and left the case 
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to be decided by mere inference, without any facts to determine 
which inference was correct, said :— 

“There being several inferences deducible from the iacts, the 
plaintiff has not maintained the proposition upon which alone he 
would be entitled to recover. There is strictly no evidence to 
warrant a jury in finding that the loss was occasioned by negli- 
gence and not by theft. When the evidence tends equally to sus- 
tain either of two inconsistent propositions, neither of them can 
be said to have been established by legitimate proof. A verdict in 
favor of the party bound to maintain one of those propositions 
against the other is essentially wrong.” 

It remains to be considered whether, under the evidence, Kel- 
ley’s failure to make a daily count of the money in the reserve 
chest could have been properly found to have been a proximate 
cause or occasion of the loss. Two propositions are submitted 
on behalf of the bank in that connection: One, that knowledge 
on the part of another employee, having access to the reserve 
chest, that a daily count of its contents was not being made, and 
therefore that a loss would not be promptly discovered, may have 
encouraged him to abstract the money when otherwise he would 
not have done so; and, the other, that, if a daily count had been 
made, the loss would have been disclosed at the close of business 
on the day in which it occurred, and this might have led to a dis- 
covery of the cause or occasion of the loss and to the recovery of 
the money. Neither proposition has any support in the evidence. 
Both are conjectural. There was no evidence of any general 
knowledge among the other employees that the reserve casli 
was not being regularly counted or of the abstraction of the 
money by one who had knowledge of that fact. When the loss 
occurred, whether on the first, the last, or some intervening dav 
of Kelley’s service, was not known, and the evidence was devoid 
of any suggestion that an earlier discovery of the loss would 
have led to a recovery of the money. In truth, there was no at- 
tempt to show any causal connection between the failure to 
regularly count the reserve cash and the loss which the bank sus- 
tained, and certainly there was no such necessary or natural con- 
nection between them as would reasonably warrant any inference 
upon the subject. 

Negligence is actionable only when loss or injury proximately 
results therefrom, and to be thus proximate the loss or injury 
must be a natural and probable consequence which ought to have 
been foreseen or reasonably anticipated in the light of the at- 
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tendant -circumstances: Milwaukee, etc., Railway Co. vs. Kel- 
logg, 94°U. S., 460, 475; Scheffer vs. Railroad Co., 105 U. S., 249, 
252; St. Louis, etc., Ry. Co. vs: Commercial Ins. Co., 139 U. S., 
223, 237; Chicago, etc., Ry. Co. vs. Elliott, 5 C. C. A., 347; 
Cole vs. German Savings & Loan Society, 59 C. C. A., 593; 
Western Union Telegraph Co. vs. Schriver (C. C. A.), 141 Fed., 
538; Dubuque Wood & Coal Ass’n vs. Dubuque, 30 Iowa, 176, 
183; Handelun vs. Burlington, etc., Ry. Co., 72 Iowa, 709. 

Careful consideration of the evidence and of the arguments of 
counsel convinces us that there was no evidence legitimately tend- 
ing to show that the loss was sustained through any personal dis- 
honesty or culpable negligence on the part of Kelley, and that 
therefore the request of the guaranty company that a verdict be 
directed in its favor should have been sustained. 

The judgment is accordingly reversed, with a direction to grant 
a new trial. 


Hook, C. J. (specially concurring). 
In the charge of the Circuit Court, the guaranty company was 
held responsible for the failure of the acting paying teller to ex- 
ercise a higher degree of care in the performance of his duties 


than that contemplated by the express language of the bond. 
For this reason I concur in the reversal. 
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POTTER, J. 

This was an action to recover the amount of a policy of life in- 
surance issued by the defendant company to Elizabeth M. Rinker, 
for the sum of $2,000, payable to the plaintiff as beneficiary. A 
copy of the policy was attached and made a part of the declara- 
tion, and, as a part of the policy, there appears a copy of the 
application for insurance in which all the statements therein con- 
tained are warranted to be true. In the application certain ques- 
tions appear with the answers made thereto by the applicant, 
among them being question 22 :— 

Have you ever met with any severe personal injury, or been 
subjected to any severe surgical operation, or have you any 
material defect of eyesight or hearing? If so, state the par- 
ticulars. 

The answer was: “No.” Upon the trial, after the plaintiff 
had formally made out a case, evidence was offered on the part 
of the defendant tending to show that the answer thus made to 
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question 22 was untrue, and that, as a matter of fact, some time 
before the application was made, the insured had undergone a 
very severe surgical operation. That this was the truth was un- 
controverted, but, in rebuttal, the plaintiff offered to show that 
the insured had not really answered the question as was indicated 
on the application, but that the agent had set down a written 
answer thereto without the knowledge of the insured. This offer 
of evidence was overruled by the trial judge, because it was at 
variance with the allegations of the statement of claim. It ap- 
pears from the application, which was signed by the applicant, 
that she warranted the statements to be full, accurate and true, 
and she agreed that the declarations and warranties made and 
the answers to the questions should be the basis, and form part 
of the contract between herself and the defendant company, and 
agreed “that if the same be in any respect untrue said policy shall 
be void”. And she further agreed in the application 


That no statement or declaration made to any agent, examiner 
or other person, and not contained in this application, shall be 
taken or considered as having been made to or brought to the 
notice or knowledge of said company, or as charging it with 
any liability by reason thereof. 

Under the policy, then, as it stands, the agreement was to in- 
sure the life of Elizabeth M. Rinker, upon condition that she had 
never undergone a severe surgical operation. Plaintiff made no 
averment in the statement that a mistake had been made in filling 
in the answers to the questions; but, on the trial, attempted, by 
parol evidence, to contradict and nullify what had been declared 
as verity in the statement of the cause of action. “Parol evidence 
is inadmissible to reform a written contract, according to the 
intention of the parties, unless the declaration specially sets forth 
the fraud as a ground for such reformation:” Renshaw vs. Gans, 
7 Pa., 117. And Justice Sharswood, in delivering the opinion of 
this court in Hunter vs. McHose (100 Pa., 38), reasserted the 
principle that in a suit upon a contract under seal, in order to 
prove a parol contemporaneous agreement as part of the con- 
tract, fraud or mistake in omitting such agreement from the 
terms of the contract must be averred in the declaration. In the 
present case there was no averment either of fraud or mistake, 
and defendant, therefore, had no notice that any such claim would 
be made. A general statement of the rule in such cases which is 
amply supported by authority is found in 4 Joyce on Ins., par. 
3756: “If the declaration upon the policy is in the ordinary form, 
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it is error to admit evidence that the defendant's agent, either by 
fraud or mistake, inserted a clause in the policy different from 
that agreed upon.” 

The first assignment of error complains of the rejection of the 
offer made by plaintiff to prove that the agent wrote down the 
answers of the applicant to the questions and that, after finishing 
the writing, he asked her to sign the paper, which she did without 
reading it. This offer was properly rejected. There is no alle- 
gation that the applicant was blind or deaf, or that she was un- 
able to read. The statement simply is that she signed the paper 
without reading it. If she was incorrectly reported therein, it 
was then her own fault. The rule laid down in Greenfield’s Es- 
tate (14 Pa., 489) is perfectly good to-day. Chief Justice Gibson 
there said (page 496): Ifa party who can read “will not read a 
deed put before him for execution, or if, being unable to read, 
will not demand to have it read or explained to him, he is _ guilty 
of supine negligence, which, I take it, is not the subject of pro- 
tection, either in equity or at law”. 

The second and third assignments also complain of the refusal 
of the court below of an offer to show that the agent filled out the 
answers and asked the applicant to sign the paper, which she did 
without reading, and, further, that the witness heard applicant 
state to the agent that she had undergone an operation. Neither 
of these offers was admissible under the pleadings. Her applica- 
tion was in writing, was signed by her, and it was the basis upon 
which the contract of insurance was issued. This suit was 
brought upon the policy, and upon the application as part thereol, 
without any averment in the declaration that any fraud or mis- 
take was committed in making out the application. If the evi- 
dence offered tended to prove anything, it would be fraud or mis- 
conduct on the part of the agent in inducing applicant to sign 
a statement contrary to the truth; but there is no such aver- 
ment in the declaration. The application for the policy, by its 
plain terms, brought to the assured distinct notice of a limitation 
upon the power and authority of the agent, in that it contained 
an explicit agreement that no statement or declaration made to 
any agent, examiner or any other person, and not contained in 
the application, should be considered as having been made to, or 
brought to the notice of, the company, or as charging it with any 
liability by reason thereof. This case, therefore, differs in that 
respect, and is to be distinguished from the line of cases such as 
Smith vs. Ins. Co. (89 Pa., 287); Ins. Co. vs. Cusick (109 Pa., 157), 





1906. ] Rinker vs. A:tna Life Ins. Co. 895 


and Kister vs. Ins. Co. (128 Pa., 553), cited by counsel for ap- 
pellee, in none of which does it appear that notice was brought 
to the assured of the limitation upon the power of the agent, or 
that anything was done to put the assured on guard in this re- 
spect during the negotiations for the issue of the policy. In 
pointing out this distinction between cases in which the authority 
of the agent is not limited, or the notice of such limitation is not 
communicated to the person with whom he deals, and other cases 
where the limitation is brought to the notice of the assured, the 
Supreme Court of the United States in N. Y. Life Ins. Co. vs. 
Fletcher (117 U. S., 519) said: “Where such agents, not limited 
in their authority, undertake to prepare applications and take 
dowr answers, they will be deemed as acting for the companies. 
In such cases it may well be held that the description of the risk, 
though nominally proceeding from the assured, should be re- 
garded as the act of the company. Nothing in these views has 
any bearing upon the present case. Here the power of the agent 
was limited, and notice of such limitation given by being em- 
bodied in the application, which the assured was required to make 
and sign, and which, as we have stated, he must be presumed to 
have read. He is, therefore, bound by its statements.” 

In the case at bar when the agent was taking the application 
of the assured and was explaining the questions and the mean- 
ing of the terms used, he was very properly to be regarded for 
those purposes, as the representative of the company; but, if the 
evidence offered by the plaintiff is true, the agent must have at- 
tempted to commit a deliberate fraud upon the company. He 
knew that if correct answers were given to the questions, the 
applicant would not be considered a fit subject for insurance, 
and no policy would be issued. It was his duty not only to write 
down truly the answers given by the applicant, but also to make 
known to his principal any other facts material to the risk which 
might come to his knowledge. Therefore, if he was guilty of any 
such conduct as the offer of the plaintiff would tend to prove, he 
grossly violated his duty, and the effect of his action was to bene- 
fit the applicant at the expense of the company. But, in per- 
petrating such a fraud, the agent would not be alone. The sign- 
ing of the application made the assured a party to it, and, 
when she signed it, she was bound to know what she was 
doing. Good faith required of her correct answers to the 
questions, and reasonable diligence to see that the answers 
were correctly written. If it be assumed that the answers 
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were falsified, as alleged, that fact would at once appear, 
when the policy was delivered to her, by the copy of the 
application attached to it. Inspection would have shown that a 
fraud had been committed, both upon her and the company, and 
it would have been her plain duty to make the fact known to the 
company. She had it within her power to prevent the fraud, as 
knowledge of it was within her reach. Neither she nor her bene- 
ficiary can be permitted to take the fruits of the misrepresenta- 
tion. 

The assignments of error are dismissed, and the judgment is 


affirmed. 


SUPREME COURT OF MONTANA. 


KNIGHTS OF MACCABEES OF THE WORLD 
v8. 


SACKETT ET AL.* 


A benevolent society can only waive its by-laws regulating change of 
beneficiary during the lifetime of the member; no waiver adverse to a 
beneficiary is valid after the member’s death. 

Payment of the money due on a disputed right to the proceeds of a cer- 
tificate through a waiver of failure to comply strictly with the by-laws 
as to change of beneficiary, could not affect the vesting of the rights 
of the beneficiary upon the death of the insured. 

A material deviation from the rules prescribed in the policy and by-laws 
of the society for changing the beneficiary will invalidate arm attempted 
change. 

Where the application for change of beneficiary was sent by mail, but did 
not reach the society until shortly after the death of the member, and 
was acted on in ignorance of the death, the member constituted the 
mail his agent and assumed the risk of the failure to make timely 
delivery. The rights of the original beneficiary were fixed by the 
death, and the attempted change was ineffectual. 


Appeal from District Court, Yellowstone County. Action by 
the Knights of the Maccabees of the World against Clarence M. 
Sackett and Fannie Sackett. From a judgment in favor of de- 
fendant Fannie Sackett, defendant Clarence M. Sackett appeals. 


O. F. Gopparp, for Appellant. 
W. M. Jounston, for Respondent. 


* Deciston rendered, July 6, 1906. 
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HoLioway, J. 

Floyd L. Sackett was a member of the order of the Knights of 
the Maccabees of the World, having his membership in the local 
tent at Park City, Mont. He carried insurance on his life in the 
association to the amount of $1,000; his wife, Fannie Sackett, 
being named in the certificate of insurance as beneficiary. For 
some time prior to May, 1905, Floyd L. and Fannie Sackett had 
not lived together. The former made his home at Yule, N. D. 
The latter lived at Park City, Mont. Prior to May, 1905, Floyd 
L.. Sackett wrote a letter to his mother at Park City, requesting 
her to call on the Jocal record keeper of the tent of which Floyd 
L Sackett was a member, and ask him to change the beneficiary 
in his certificate of insurance from Fannie Sackett to Clarence M. 
Sackett and wife. This request was accompanied by the re- 
quired fee of fifty cents. The request was made of the local 
record keeper by the mother of the insured, but she was there- 
upon informed that under the by-laws of the order the wife of 
Clarence M. Sackett could not be named as a beneficiary, and 
the record keeper then filled out a proper application for change 
of beneficiary upon a blank form furnished by the association 
and mailed the same to Floyd L. Sackett, to be by him duly ex- 
ecuted. This he did on May 8, 1905, and in the certificate he 
named his brother, Clarence M. Sackett, as sole beneficiary, and 
deposited this application in the postoffice at Yule, N. D., prop- 
erly addressed to the local record keeper at Park City. The let- 
ter containing this application was carried to Sentinel Butte, the 
nearest railroad point, in the usual course of business, and was 
taken by the west-bound Northern Pacific train No. 3 on May 
gth. This train passed through Park City in the early morning 
of May 1oth; but train No. 3 in the course of its business did not 
leave mail at Park City, but carried the mail for that point on 
west until it met train No 2, east-bound, when the mail for Park 
City was transferred to train No. 2, and by that train left at 
Park City. ‘The letter containing this application was therefore 
not delivered at Park City until May 1oth at about 3 p. m., and 
was received by the local record keeper immediately thereafter. 
In the meantime, however, Floyd L. Sackett on May tIoth re- 
ceived a fatal wound and died at 9:45 a. m. of that day. Not 
knowing of Floyd L. Sackett’s death, the local record keeper for- 
warded the application, with the fee, to the supreme tent at Port 
Huron, Mich., where on May 17th a new certificate was issued, 


in which Clarence M. Sackett was named as beneficiary. This 
Vou. XXXV.—57. 





SYS Insurance Law Journal. [ Now., 


new certificate was received at Park City on May 2ist and de- 
livered to Clarence M. Sackett. After the death of Floyd L, 
Sackett both Fannie and Clarence M. Sackett made claim to the 
insurance money, and, in order to be relieved from annoyance, 
the governing body of the association commenced this action, 
setting forth these facts and asking that the claimants be brought 
into court and made to litigate their respective claims. The 
money was paid into court, the plaintiff association relieved from 
further liability, and the contending claimants then agreed upon 
the facts substantially as herein set forth. Upon this agreed 
statement of facts the court found the issues in favor of Fannie 
Sackett, and judgment in her favor was entered, from which 
Clarence M. Sackett appealed. 

The contentions of appellant are succinctly set forth in his 
brief as follows: ‘Upon the foregoing statement of facts we as- 
sert the following proposition: First. The deceased had a right 
to change the beneficiary in his certificate of insurance by com- 
plying with the by-laws of the association. Second. If he failed 
to comply with all of the by-laws of the association regarding 
such change, and the association waived such requirements not 
complied with, the association alone having the right to insist 
upon a full compliance with its by-laws, the respondent cannot 
take advantage of such failure. Third. The deceased did all he 
could before his death to make the change of beneficiary from his 
wife to his brother (the appellant). The association, by volun- 
tarily interpleading and paying the money into court, has waived 
non-compliance with its by-laws, and the court will consider that 
done which ought to be done.” 

1. The first contention may be conceded. It is too well settled 
to be open to argument. 

2. As a legal proposition the second contention is not stated 
accurately. It should be to the effect that, if the insured failed to 
comply with all of the by-laws of the association regarding such 
change, and the association during his lifetime waived such re- 
quirements not complied with, the association alone having the 
right to insist upon a full compliance with its by-laws, the former 
beneficiary could not take advantage of such failure. As thus 
stated there cannot be any question of the correctness of this 


contention, and, as we understand him, counsel for respondent 
does not controvert the same. That any waiver by the associa- 
tion must occur during the lifetime of the insured is too well set- 
tled in reason and by the authorities to require extended notice. 
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The association contracts that it will at the death of the insured 
pay to the person named as beneficiary the amount of the policy. 
It is a contract between the association and the insured for the 
benefit of a third person, and the only interest of the beneficiary 
is in expectancy, until the death of the insured vests in the bene- 
ficiary the right to claim the amount of the benefit, and imme- 
diately upon the happening of that contingency a right of action 
in favor of the beneficiary arises which the courts will enforce. 
This being so, the reason for the rule that after the death of the 
insured the association cannot waive anything to the prejudice 
of the beneficiary is perfectly apparent; and that this is the rule 
is beyond question: 1 Bacon on Benefit Societies & Life Ins., 
§ 308; Fink vs. Fink, 171 N. Y.,616; McLaughlin vs. McLaugh- 
lin, 104 Cal., 171; Wendt vs. lowa Legion of Honor, 72 Iowa, 
682; 3 Am. & Eng. Ency. Law (2d Ed.), 998. By paying the 
money into court the association waived, so far as it could do so, 
the failure of the insured to comply strictly with the by-laws of 
the order; but such waiver could not impair rights which be- 
came vested upon the death of the insured. 

3. With respect to mutual benefit insurance, it is well settled 
that the insured may at will change the beneficiary. It is a gen- 
eral rule that in making such change the insured must proceed 
in accordance with the regulations contained in the policy and 
by-laws of the association, and any material deviation from the 
course thus marked out will invalidate the transfer; but to this 
rule certain exceptions have been noted. Ina leading case upon 
this subject these exceptions are announced as follows: “(1) If 
the society has waived a strict compliance with its own rules, 
and, in pursuance of a request of the insured to change his bene- 
ficiary, has issued a new certificate to him, the original bene- 
ficiary will not be heard to complain that the course indicated by 
the regulations was not pursued. (2) If it be beyond the power 
of the insured to comply literally with the regulations, a court 
of equity will treat the change as having been legally made. (3) 
If the insured has pursued the course pointed out by the laws of 
the association, and has done all in his power to change the bene- 
ficiary ; but, before the new certificate is actually issued, he dies, 
a court of equity will decree that to be done which ought to be 
done, and act as though the certificate had been issued:” Su- 
preme Conclave Royal Adelphia vs. Cappella (C. C.), 41 Fed., 1. 

Neither the first nor the second of these exceptions is relied 
upon here. The !ast contention of appellant, however, is that 
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Floyd L. Sackett had brought himself within the third exception 
above, and a court of equity ought to decree the change of bene- 
ficiary from Fannie to Clarence M. Sackett to have taken place 
prior to the death of Floyd L. Sackett. We are called upon to 
say, then, whether, under the facts agreed upon, Floyd L. Sackett 
had done all that he could do prior to his death to effect the 
change of beneficiary. The by-laws of this association provide 
the method to be pursued by the insured in order to make this 
change. They also provide that the change shall take effect upon 
delivery to the local record keeper of the old certificate, or, in case 
of its loss, proof of such loss, with a written request for such 
change, designating the new beneficiary. In this instance the oid 
certificate was not lost, but it must be conceded that the associa- 
tion could waive failure to deliver it. The first application for a 
change made by Floyd L. Sackett did not comply with the by- 
laws of the association in a number of respects, and particularly 
in that it sought to make the wife of Clarence M. Sackett a bene- 
ficiary, whereas by the by-laws of the order she could not be such; 
and the association not only did not waive these defects, but re- 
fused to make the change. However the local record keeper sent 
to Floyd L. Sackett an application for change, to be executed by 
the insured, in which he should name some qualified person as 
beneficiary. It does not appear that there was any obligation 
resting on the local record keeper to do this, and .it was appar- 
ently a gratuitous act on his part. This blank application was 
received by Floyd L. Sackett and duly executed by him. He 
then attempted to deliver it to the local record keeper as he was 
required to do. He chose the United States mail as the agent 
to make the delivery for him. He might have taken it himself, 
or sent it by messenger personally. But in any extent he had to 
assume the risk that the agent employed would fail to deliver the 
request at all, as in case of destruction of the mail en route, or 
the death of the messenger, or that delivery would not be made 
until a date so late as to be of no effect. No importance what- 
ever is to be attached to the fact that he selected the mail as the 
agent to make this delivery for him. It was nevertheless his 
agent: Peabody vs. Satterlee, 166 N. Y., 174; McCorkle vs. 
Texas Benevolent Ass'n, 71 Tex., 149. In this instance the agent 
which he chose delivered his request in the ordinary course of 
business; but before delivery was made, the insured died. At 
the time of the death of the insured his request for such change 
had not been delivered; and the case is not made different by the 
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fact that it was actually delivered on the day of his death and 
only about six hours after that event occurred. If delivery one 
hour after his death would work the change of beneficiary, then 
delivery a week or a month after death would be equally effective. 
But such is not the law. The interest of the beneficiary attaches 
instantly upon the death of the insured, and the question whether 
a change has been effected must be determined as of that par- 
ticular instant of time. In this instance there was simply a failure 
on the part of the agent employed by the insured to make the de- 
livery to the local record keeper before the death of the insured. 

With reference to that particular point ‘of time the failure was 
just as complete as it would have been had the letter containing 
the request been lost long before the train carrying it reached 
Park City. Had the letter been delivered into the postoffice at 
Park City prior to the death of the insured, and there merely 
awaited the call of the local record keeper for his mail, a case 
akin to those wherein equity has applied the rule that that will 
be deemed done which ought to have been done might have been 
presented, and the transfer made to date from the time when it 
would have become effective, had the local record keeper 
promptly called for his mail. Instances of the character of the 
case just supposed are to be found in the reported cases. Jory 
vs. Supreme Council (105 Cal., 20); Luhrs vs. Luhrs (123 N. Y., 
367); Hall vs. Allen (75 Miss., 175); Sanborn vs. Black (67 N. H., 
537); Hancock Mut. L. I. Co. vs. White (20 R. I., 457); and Su- 
preme Conclave Royal Adelphia vs. Cappella, above—are all 
cases of this character; but every one is easily distinguishable 
from the case now under consideration. When Floyd L,. Sackett 
died he had not delivered to the local record keeper his request 
for a change. He had intended to do so, but the agency selected 
by him failed to deliver the request until after his death. The 
failure of his agent was his failure. When he died, the title of 
Fannie Sackett to this money became absolute, and the receipt 
of the request by the local keeper subsequently to the death of 
Floyd L. Sackett did not effect her right; for the association had 
become her debtor for the full amount of the insurance. The 
case of Fink vs. Fink, above, is well considered, is directly in 
point here, and, in our opinion, correctly states the rule as we 
have announced it. 

The judgment of the District Court is affirmed. 

Affirmed. 

Brantly, C. J., and Milburn, J., concur. 
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SUPREME COURT OF WASHINGTON. 


TATUM ET AL. 
vs. 


NIAGARA FIRE INS. CO. Et au.* 


Under the statutes of Washington service of a writ of garnishment is 
sufficient, if made on a soliciting agent of a foreign company, under a 
provision that such writs shall be served in the same manner as a 
summons, which latter may be served on any agent. A constitutional 
provision that no foreign corporation shall transact business within the 
state on more favorable terms than a domestic corporation does not 
affect the case. 


Appeal from Superior Court, Clallam County. Action by H. 
L,. Tatum and another against W. A. Giest and others; the Ni- 
agara Fire Insurance Company and another appearing as gar- 
nishees. From an order setting aside a default judgment against 
the garnishees, plaintiffs appeal. 


SHANK & SmiTu, for Appellants. 
TRUMBULL & TRUMBULL, for Respondents. 


Root, J. 

This is an appeal from the order of the lower court, setting 
aside a default judgment against the Niagara Fire Insurance 
Company of the city of New York and the London Assurance 
Corporation. On October 21, 1904, the Superior Court entered 
judgment by default in favor of appellants and against respond- 
ents. Both the order of default and the judgment contained the 
recital that each of the respondents had been duly and personally 
served with writ of garnishment in Clallam County, Wash., more 
than twenty days prior thereto. A return made upon the writ of 
garnishment showed that service of the writ had been made by 
serving it upon J. Lloyd Aldwell, who was an agent authorized 
by each of said respondents to solicit insurance within this state. 
Subsequent to the entry of this default judgment, the respondents 
appeared specially and moved to quash the service of the writ of 
garnishment upon the ground that no legal service had been 
made upon them. The motion was supported by the affidavit of 
said Aldwell, which recited that he was merely authorized to so- 
licit insurance, and that neither of said companies had authorized 


* Decision rendered, Aug. 6, 1906. 





1906. ] Tatum et al. vs. Niagara Fire Ins. Co. et al. 903 


him to accept or waive service of process or bind them in any 
way other than in the matter of soliciting insurance. The trial 
court granted the motion. 

Appellants claim that this action of the trial court was errone- 
ous (1) because the order of default and default judgment recited 
that due and personal service had been made upon the respond- 
ents and no showing was made that such service had not in fact 
been made; (2) that, even though the court should assume that 
no service had been made except upon Aldwell, still that service 
was sufficient to give the court jurisdiction. In support of the 
first contention appellants cite State ex rel. Ins. Co. vs. Superior 
Court, 14 Wash., 203; State ex rel. Boyle vs. Superior Court, 19 
Wash., 128; Ballard vs. Way, 34 Wash., 116, 74 Pac., 1067; No- 
lan vs. Arnot, 36 Wash., 1o1, 78 Pac., 463, and Snider vs. Badere 
(Wash.), 81 Pac., 302. Respondents urge that the cases cited 
are not conclusive of the question in the case at bar. 

As to the second contention of appellants, respondents claim 
that the method provided for obtaining jurisdiction of foreign in- 
surance companies under section 2818, Ballinger’s Ann. Codes 
& St., is exclusive; that this section and the act of which it was a 
part (Laws 1895, p. 157, c. 82) cover the entire matter of foreign 
insurance companies doing business in this state and the method 
of getting jurisdiction over them in the courts. Appellants, how- 
ever, cite the following sections of the statute: 2 Ballinger’s 
Ann. Codes & St. (4875), which reads :— 

The summons shall be served by delivering a copy thereof, 
as follows: * * * (6) If against an insurance company, to 
any agent authorized by such company to solicit insurance 
within this state. * * * (g) If the suit be against a foreign 
corporation or a non-resident joint stock company or associa- 
tion doing business within this state, to any agent, cashier, or 
secretary thereof; 

And Ballinger’s Ann. Codes & St. (5397), as amended by Laws 
1903 (p. 91, c. 68), providing that service of a writ of garnish- 
ment shall be made “in the same manner as summons in an action 
is served”; also the constitutional provision :— 

No corporation organized outside of the limits of this state 
shall be allowed to transact business within the state on more 
favorable conditions than are prescribed by law to similar cor- 
porations organized under the laws of this state ; 

Also 2 Ballinger’s Ann. Codes & St., 4854 and 4875, and Bal- 
linger’s Ann. Codes & St., 4255. In support of their contention 
as to the construction of these various statutes they cite State ex 
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rel. Ins. Co. vs. Superior Court, 14 Wash., 203; and Hammiel vs, 
Fidelity Mut. Aid Ass’n (Wash.), 85 Pac., 35. 

Without passing upon the first contention made by appellants, 
we think their second contention must be upheld. It being con- 
ceded that the writ of garnishment was served upon an agent 
living in the county where the action was brought and who was 
authorized to solicit insurance for said companies, we think there 
was a compliance with the statutes, and that jurisdiction was ob- 
tained over the companies. 


The order of the honorable Superior Court is therefore re- 
versed. 


Mount, C. J., and Crow, Fullerton, Dunbar and Rudkin, JJ., 
concur. 


SUPREME COURT OF NORTH CAROLINA. 


LANIER 
v8. 


EASTERN LIFE INS. CO. OF AMERICA.* 


The evidence showed that the policy was duly issued and the premiums 
paid, and that the beneficiary kept it in her trunk and refused to 
surrender it to the agents of the insurer, who urged her so to do dur- 
ing the last sickness of insured, and that in some unknown manner it 
came into possession of the company, which claimed that it had been 
surrendered by the insured. The policy provided that the beneficiary 
might be changed, or it might be assigned by the insured in a man- 


ner specified, but there was no evidence of such change or assign- 
ment. 


Held, That the plaintiff beneficiary was not required to affirmatively prove 
that the policy had been fraudulently obtained possession of by the 
insurer, where such issue was raised. 


Held, That in the absence of any change of beneficiary or assignment, the 
property interest remained in the beneficiary and the contract was 
directly with her. 

Held, That denial of the existence of such contract and refusal of blank 
proofs of loss, waived such proofs. 


Appeal from Superior Court, Beaufort County. Action by 
Mary E. Lanier against the Eastern Life Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. 

Action to recover on a policy of insurance issued by defendant 





* Decision rendered, Sept. 11, 1906 
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company (now called the Conservative Mutual Life Insurance 
Company) upon the life of John A. Lanier, for the benefit of and 
payable to Mary E. Lanier, his wife. The court submitted the 
following issue: Is defendant indebted to plaintiff, Mary E. 
Lanier, now Daniels, and if so, in what amount? Answer: 
“Yes; nine hundred and eighty-two dollars and eighty-four cents 
($982.84), and interest from September 23, 1904.” 


Warp & GRIMES and BRAGAW & HARDING, for Appellant. 
NICHOLSON & DANIEL and SMALL & MACLEAN, for Appellee. 


Browy, J. 

1. The defendant moved upon affidavit for a continuance, which 
was refused. The court set the trial for the “following Thurs- 
day”, and defendant excepted. It has been repeatedly ruled that 
this is a matter within the sound discretion of the Superior Court, 
and is not reviewable. The public interests require that it should 
remain so. It is possible that a case of such gross abuse of dis- 
cretionary power upon the part of a trial judge might be pre- 
sented that this court would review it, but the affidavits in the 
record disclose nothing of that sort in this case. 

2. The questions raised by the many exceptions of the defend- 


ant may all be considered under the contention presented by-the 
twelfth; viz.: “Upon all the evidence plaintiff is not entitled to 


recover.” It is admitted in the answer that the defendant insured 
plaintiff’s former husband, John A. Lanier, in the sum of $1,000, 
payable to plaintiff. It is in evidence that the plaintiff paid up 
promptly all premiums up to death of the insured on June 27, 1904. 
The plaintiff testified: “When I received the policy I put it in my 
trunk, and it stayed there until I missed it. I missed it about one 
and a half months before he died. When I missed it he was sick. 
He never recovered from that illness.” There was also evidence 
to the effect that during the last illness of insured the general 
manager of defendant came to plaintiff's residence and asked her 
to surrender the policy and receipts for premiums, asserting 
that they were of no value to plaintiff, and that she refused to 
surrender them. There was evidence tending to prove that 
shortly after the death of insured the policy of insurance was 
found in the defendant’s possession, and that the general manager 
wrote the plaintiff that her husband had no insurance in force at 
his death, and that “the policy of insurance carried by Mr. Lanier 
had been surrendered and canceled on April 30, 1904”. The de- 
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fendant offered no evidence and tendered the following issue, 
contending that before plaintiff can recover she must establish by 
affirmative proof the facts stated therein: “Did the defendant 
fraudulently and by improper and unlawful means obtain from 
the plaintiff and from the assured the possession of the policy of 
insurance declared on, without the consent of the assured, from 
John A, Lanier?” The defendant bases its contention upon the 
following clause in the policy :— 


The insured may at any time during his lifetime, by deed of 
substitution or assigninent, revoke the nomination of the bene- 
ficiary named herein, and substitute another beneficiary, or 
may assign this policy, provided that copies of such deed are 
given the company at its home office in duplicate, one copy to 
be retained by the company and one to be attached to the 
policy with the indorsement of the company. 


We think his honor was correct in instructing the jury upon 
the evidence offered, if believed, to find for the plaintiff. The 
burden was not upon the plaintiff to establish the facts set out in 
the issue tendered by the defendant. The evidence showed that 
the policy was duly issued; that the premiums were promptly 
paid; that plaintiff kept it in her trunk, and repeatedly refused 
to surrender it to defendant’s agents, who, during the last illness 
of the insured, endeavored to induce plaintiff to do so. The 
defendant sets up in his answer, as a further defense, “that sub- 
sequent to the issuing of the said policy, the said John A. Lanier 
agreed to deliver and surrender the said policy to the defendant 
and to cancel the same upon return of the premiums paid there- 
on; that pursuant to the said agreement the said John A. Lanier 
received the said premiums from the Eastern Life Insurance 
Company of America, and delivered the policy to the said com- 
pany, and agreed that the said policy should be canceled; that 
the said policy was canceled by the said company and thereupon 
became void”. The evidence tends to prove that at the time 
defendant's agents called upon plaintiff, and requested her to 
surrender the policy, and told her it was worthless, her husband 
was on his deathbed, and that he never left it alive, and that then 
the policy was safely locked up in plaintiff's trunk. How it came 
into defendant’s possession is a mystery which the defendant, 
not the plaintiff, is called upon to explain. The facts were pecu- 
liarly within the knowledge of the defendant's officers and agents. 
As plaintiff was ignorant of them how could she explain them? 
She made out a prima facie case when she proved the issuance 
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of the policy for her benefit, the possession of it by her, the re- 
moval of it without her knowledge, the payment of the premi- 
ums, and the death of the insured. Filing proofs of loss with 
defendant was unnecessary as defendant expressly denied the 
existence of any contract of insurance at death of insured and 
so wrote plaintiff in response to her application for blank proofs 
of loss, and declined to send them. 

The general rule is that the beneficiary of an ordinary life 
policy has a vested interest and acquires the entire property in- 
terest in the contract the moment the policy is executed and de- 
livered: Bacon on Benefit Societies & Life Ins., § 292; May on 
Ins. (3d Ed.), § 399; National Bank vs. Hume, 128 U. S., 195; 
Millard vs. Brayton (Mass.), 59 N. E., 436. The terms of the 
policy constitute a contract of the company to pay the specified 
amount to the beneficiary and create direct legal relations be- 
tween them: Hooker vs. Sugg, 102 N. C., 115; Simmons vs. 
Biggs, 99 N. C., 236. 

Under the terms of the policy sued on plaintiff had such an in- 
terest as entitled her to recover upon the death of the insured if 
the premiums had been paid and the policy was otherwise in 
force, unless the defendant company could show it had been law- 
fully surrendered by her consent, or that the insured had duly 
and legally exercised the power reserved in the clause quoted, 
entitled “Change of Beneficiary”. There is not one scintilla of 
evidence that Lanier, at any time during his lifetime by deed of 
substitution or assignment, revoked the nomination of plaintiff 
as his beneficiary, and substituted another in her place. There 
is no evidence that Lanier assigned the policy to any one, or that 
he knew how or when it left the possession of plaintiff. To suc- 
cessfully resist a recovery upon such ground the burden of proof 
is on defendant to show a strict compliance by the insured with 
the provisions of such clause in the policy before the rights of 
the plaintiff could be devested without her consent. No evidence 
having been offered upon the part of defendant, the instruction 
given by the court was justified. 

Upon an examination of the entire record we find no error. 
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SUPREME COURT OF MISSOURI. 


BLUM 
v8. 


NEW YORK LIFE INS. CO. Et AtL.* 


The statute of Missouri provides that in case of divorce a policy payable 
to the wife may be changed by the husband to designate another 
beneficiary. 


Held, That the statute is not retroactive and does not apply to policies 
issued before its passage, which would be in violation of the Consti- 
tution forbidding retrospective legislation or the impairment of con- 
tracts, nor does it apply to policies in which other persons, as the 
children, are named in connection with the wife. 


Appeal from St. Louis Circuit Court. Suit by Louis Blum 
against the New York Life Insurance Company and others. 
From a judgment in favor of defendants dismissing the bill, 
plaintiff appeals. 


Statement of facts by Fox, J. 


This cause is here by appeal on the part of the plaintiff from 
a judgment of the St. Louis Circuit Court in favor of the de- 
fendants and dismissing plaintiff's bill. This action was brought 
by the plaintiff, Louis Blum against the New York Life Insur- 
ance Company, Fannie Blum, wife of the plaintiff, and Melvin 
Blum, son of Louis and Fannie Blum. Plaintiff, Louis Blum, 
and Fannie Blum, defendant, were married on the 19th day of 
June, 1879. On the 21st day of June, 1880, the defendant, the 
New York Life Insurance Company, at the request and upon 
the application of the plaintiff, Louis Blum, issued to Louis Blum 
its policy of insurance, No. 142,767, on the tontine investment 
plan, commencing on the 17th day of June, 1880, in which the 
- defendant, Fannie Blum, was named as the beneficiary. Said 
policy was issued in consideration, among other things, of the 
payment of the annual premium of $144.30. The tontine divi- 
dend period in said policy was completed on the 17th day of June, 
1895, at which time said policy was indorsed for a like paid-up 
policy for $4,210. This amount the New York Life Insurance 


* Dec ision rendered, June 19, 1906. 
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Company agreed, upon the death of Louis Blum, to pay to said 
Fannie Blum, for her sole use, if living, and if not living to the 
children of plaintiff or their guardian for their use, or if there be 
no such children surviving them, to the legal representatives of 
said plaintiff. In 1901 said Fannie Blum instituted her suit for 
divorce against said Louis Blum, her husband, and on Septem- 
ber 12, 1901, the court “being satisfied that plaintiff is an inno- 
cent and injured party and entitled to the relief prayed for in the 
plaintiff's petition”, adjudged that she be divorced from the 
bonds of matrimony existing between them, and that she recover 
her costs, etc. The defendant, Melvin Blum, was born of said 
marriage in the year 1880, and was at the date of said action by 
the plaintiff of age. Following the granting of said decree of 
divorce the plaintiff, Louis Blum, made application to the de- 
fendant, the New York Life Insurance Company, with a view 
to having the beneficiary named in the policy changed in accord- 
ance with the rights granted him under and by virtue of section 
7895 of the Revised Statutes of Missouri 1899. The New York 
Life Insurance Company refused to consent to change the bene- 
ficiary in said policy, whereupon this suit was instituted by the 
plaintiff for the purpose of having said policy reformed by the 
substitution of a beneficiary to be designated by the plaintiff, 
Louis Blum. The pleadings in this cause are not challenged, 
therefore there is no necessity for reproducing them here. The 
petition sought the relief as heretofore indicated, and the answer 
substantially put in issue the right of the plaintiff to the relief 
sought. Upon the trial of the cause there was testimony both 
ways as to the payment of premiums upon this policy. The tes- 
timony on the part of the plaintiff tended to show that he paid 
the premiums. There was other testimony tending to show at 
least that Mrs. Fannie Blum, one of the defendants, paid some of 
the premiums. ‘There was other testimony tending to show that 
defendant, Mrs. Blum, advanced her husband large amounts of 
money during the time upon which premiums had to be paid 
upon this policy, which amounts were never fully repaid to her, 
and that such advancements largely exceeded the premiums paid 
on the policy. Upon the submission of this cause the trial court 
found the issues in favor of the defendant, and dismissed plain- 
tiff’s bill. Plaintiff timely filed his motion for new trial, which 
was by the court overruled, and in due time and proper form he 
prosecuted his appeal to this court, and the record is now before 
us for consideration. 
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Witson A. TAYLOR and WILLIAM S. CAMPBELL, for Appel/- 
lant. 

Jupson & GREEN and RASSIEUR, SCHNURMACHER & Ras- 
SIEUR, for Respondents. 


Fox, J. (after stating the facts). 

The crucial questions presented for consideration upon this 
record may thus be briefly stated: (1) On the part of the appel- 
lant it is insisted that he has the right to designate another bene- 
ficiary in the insurance policy in pursuance of the provisions of 
section 7895, Rev. St. 1899, which substantially provides for the 
exercise of that right in the event of the death or divorcement 
of the wife. (2) On the part of the respondents it is insisted that 
the policy of insurance involved in this proceeding is a paid-up 
policy, and has been since June, 1895; hence defendant, Fannie 
Blum, had a vested interest in such policy prior to the amend- 
ment of the statute in 1899, providing for the substitution of an- 
other beneficiary in the event of the divorcement of the wife, 
and therefore such vested right could not be impaired by the 
amendment in 1899; and that such amendment has no applica- 
tion nor does it govern policies issued and fully paid up prior to 
the enactment of such amendment. (3) Respondents earnestly 
contend that this policy is an old-line policy which became paid 
up on June 17, 1895, so that thereafter no premiums became pay- 
able thereon; and that the policy upon its face is made payable 
first to Fannie Blum, the wife, if living; second, if not living, 
then to the children of plaintiff; third, if there be no children liv- 
ing, then to the legal representatives of plaintiff; and Fannie 
Blum, the wife, primary beneficiary, and Melvin Blum, the only 
child, the alternative beneficiary both being alive, section 7895, 
supra, has no application to this policy for the reason that it is 
not the character of policy designated by the statute. It is in- 
sisted that the statute only covers and contemplates such policics 
as are issued in which the wife is made the sole beneficiary. (4) 
It is further insisted by respondents that the amendment to the 
statute in 1899, providing for the exercise of the right to change 
beneficiaries in the event of the divorcement of the wife before 
the decease of the husband, has application alone to policies in 
which the husband secures a divorce from the wife by reason of 
her misconduct, and is not applicable where the wife secures the 
divorce by reason of the misconduct on the part of the husband. 


These are substantially the vital questions with which we are 
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confronted in this controversy. The propositions will be treated 
in the order as herein indicated. Their correct solution must be 
sought by a fair and reasonable application of the law governing 
them. 

The policy sought to be changed in this proceeding was issued 
in 1880. At the time of the issuance of this policy, section 5981, 
Rev. St. 1879 was in force, which provided :— 


Any policy of insurance heretofore or hereafter made by any 
insurance company on the life of any person expressed to be 
for the benefit of any married woman, whether the same be 
effected by herself, or by her husband, or by any third person in 
her behalf, shall inure to her separate use and benefit and that 
of her children, if any, independently of her husband, and of 
his creditors and representatives, and also independent of such 
third person effecting the same in her behalf; his creditors and 
representatives ; and a trustee may be appointed by the Circuit 
Court for the county in which such married woman resides, to 
hold and manage the interest of any married woman in such 
policy, or the proceeds thereof. {[n the event of the death of 
such married woman before her husband, the said policy shall 
inure to the children of such marriage, to the exclusion oi 
creditors and executors and administrators of said husband, 
any technical words or phrases in the policy to the contrary 
notwithstanding. 


This section remained in force until in 1899, when section 7895, 
Rey. St. 1899, was adopted in lieu of section 5854, Rev. St. 1889, 
which was the same as section 5981, Rev. St. 1879, above quoted. 
The change as made by section 7895 from that of the law in force 
in 1879 and 1889, which has any application to this controversy, 
is as follows :— 

Provided, however, that in the event of the death or divorce- 
ment of the wife before the decease of the husband, he shall 
have the right to designate another beneficiary upon written 
notice to the company, but such notice shall not be effected, 
unless indorsed upon the policy by the president or vice-presi- 
dent and secretary of the company issuing the policy. 

It will be observed that prior to the amendment of the statute 
in force, at the time of the issuance of this policy, and, at the time 


it became a completed, paid-up policy, there was no provision 
which authorized the assured to make the change in the benefici- 
ary which is now sought to be made under the provisions of sec- 
tion 7895, supra. The nature and character of the right secured 
to the beneficiary in an old-line policy is no longer an open ques- 
tion in this state. In Masonic Ben. Ass’n vs. Bunch (109 Mo., 
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560) it was expressly ruled that the beneficiary’s interest in an 
insurance policy along these lines becomes a vested right imme- 
diately upon the issuance of the policy. This ruling was followed 
and expressly approved in Wells vs. Mut. Ben. Ass’n, 126 Mo., 
loc. cit., 638, and in United States Casualty Co. vs. Kacer, 169 
Mo., 309. In the last case cited the authorities were all reviewed 
and the rule in the case of Bank vs. Hume (128 U. S., loc. cit., 
206) was approvingly quoted. It was said in that case by Mr. 
Chief Justice Fuller, speaking for the Supreme Court of the 
United States: “It is indeed the general rule that a policy, and 
the money to become due under it (the italics are superadded to 
point the applicability of the language used to the respective con- 
tentions of the parties hereto as to the interest of the beneficiary 
in the ‘policy’ and in the ‘fund’) belong, the moment it is issued, 
to the person or persons named in it as the beneficiary or bene- 
ficiaries, and that there is no power in the person procuring the 
insurance by any act of his, by deed or by will, to transfer to any 
other person the interest of the person named.” The rule is thus 
stated in 3 Am. & Eng. Ency. Law (2d Ed.), p. 980: “In ordi- 
nary life insurance, where no power of divesture is reserved, the 
general doctrine prevails that the issue of the policy confers im- 
mediately a vested right upon, and raises an irrevocable trust in 
favor of, the party named as beneficiary, a right which no act of 
the insured can impair without the beneficiary’s consent.” “In 
support thereof cases are cited in note 10, which show this to be 
the rule in England, Canada, Supreme Court of the United States, 
Alabama, Arkansas, California, Connecticut, Florida, Illinois, In- 
diana, Iowa, Kansas, Kentucky, Louisiana, Maine, Massachusetts, 
Michigan, Minnesota, Missouri, New Hampshire, New Jersey, 
New York, North Carolina, Ohio, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, Texas and Virginia.” Under the law 
in force at the time this policy was issued and at the time it be- 
came a completed, paid-up policy the rights of the defendant, 
Fannie Blum, the beneficiary named in such policy, were perma- 
nently fixed and vested, and we are simply confronted with the 
proposition as to whether or not the amendment to the laws 
subsequent to the issuance of the policy, which provide the right 
to change the beneficiary upon the happening of certain con- 
tingencies, can be made applicable to such policy. In other 
words, are the provisions of section 7895 retrospective in their 
operation, and would they, as applicable to this policy, impair 
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vested rights acquired by the defendant beneficiary, Fannie 
Blum, under prior existing laws? 

We have given this subject our most careful consideration and 
we see no escape from the conclusion that section 7895, Rev. St. 
1899, which provides the right of the husband to designate an- 
other beneficiary, has no application and cannot govern or con- 
trol the rights of the beneficiary acquired under prior existing 
laws. That the defendant beneficiary Fannie Blum’s rights in 
that policy acquired under existing laws at the time it was issued, 
and the policy fully paid up, were fully vested, we think there can 
be no dispute. It is equally clear that, should we apply the 
amended provision in the laws of 1899, heretofore indicated, to 
the rights of the beneficiary in this policy, the vested rights of 
the beneficiary acquired under prior existing laws would be 
manifestly impaired; hence such provision cannot be made ap- 
plicable to this policy, for the manifest reason to do so would be 
making such provisions retrospective in their operation and vio- 
lative of article 2, section 15 of the Constitution of this state. To 
apply the provision of section 7895 to this policy would clearly 
take away the vested rights of the beneficiary, Fannie Blum, in 
this policy. Mr. Justice Story, when construing a provision of 
the organic law of New Hampshire, substantially like our own, 
said: “Every statute which takes away or impairs vested rights 
acquired under existing laws or creates a new obligation, im- 
poses a new duty or attaches a new disability, in respect to trans- 
actions or considerations already past, must be deemed retro- 
spective :” Society vs. Wheeler, 2 Gall. (U. S.), 105 Fed. Cas. 
No. 13,156. This definition has since been followed: Sedgwick 
on Construction of Constitutional and Statutory Law (2d Ed.), 
p. 160. It was ruled in Cranor vs. School District (151 Mo., 119), 
speaking through Burgess, J., that a law should always be 
deemed prospective when vested rights may be effected, and in 
that case in discussing a statute which had made material changes 
in the prior law, it was held that the plaintiff's right of action had 
accrued under the prior law, and it was there said, speaking of 
the act in judgment before the court, that “there is nothing in the 
act which would seem to indicate that it is retrospective, and if 
there was as to plaintiff’s right of action, it would be unconstitu- 
tional. It can therefore only be upheld upon the ground that it 
is prospective rather than retrospective”. However, it is insisted 
upon the part of the appellant that the decree of divorce rendered 


by the Circuit Court in 1901, in which Fannie Blum was granted a 
VoL. XXXV.—58. 
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divorce on the ground of the misconduct of the plaintiff, de- 
stroyed the insurable interest of the divorced wife in the life of 
the husband, therefore that the rule of law applicable to the 
vested rights of the beneficiary cannot be invoked in her behalf. 

While there is some conflict in the authorities upon this propo- 
sition, the weight of authority seems to be that if the policy was 
originally valid, it does not cease to be so by cessation of interest 
in the subject of insurance. In Appeal of Corson, Ex’r of Mc- 
Lane (113 Pa., 438), the Supreme Court of that state fully re- 
viewed all the authorities upon the subject of insurable interests, 
and Mr. Justice Clark, speaking for that court, thus announced 
the conclusion. He said: “The doctrine of all the cases to which 
our attention has been called is that if the policy was originally 
valid, it does not cease to be so by cessation of interest in the 
subject of insurance; unless such be the necessary effect of the 
provisions of the instrument itself. Therefore, where a husband 
insured his life for the benefit of his wife, and was subsequently 
divorced, it was held that, notwithstanding the relation of hus- 
band and wife no longer existed, and her insurable interest had 
thus ceased, yet she could recover the full amount of the policy: 
Conn. Mut. Life vs. Schaefer, 94 U.5S., 457. ‘Supposing a fair and 
proper insurable interest of whatever kind’, says the court in the 
case last cited, ‘to exist at the time of taking out the policy, and 
that it be taken out in good faith, the object and purpose of the 
rule which condemns wager policies is sufficiently attained; and 
there is then no good reason why the contract should not be car- 
ried out according to its terms’. To the same effect is McKee vs. 
Phoenix Ins. Co., 28 Mo., 383.” In Conn. Life Ins. Co. vs. 
Schaefer (94 U. S., 457) Mr. Justice Bradley, in discussing this 
subject, said: “We might almost regard the English statute as 
declaratory of the original common law, and as indicating the 
proper rule to be observed in this country where that law fur- 
nishes the only rule of decision. In that case the policy was taken 
by husband and wife upon their joint lives, payable to the sur- 
vivor on the death of either. Subsequently they were divorced a 
vinculo matrimonii, and the wife having paid the premium up to 
the time of her former husband’s death, brought suit on the 
policy. It was held that the policy, being valid at its inception, 
the subsequent cessation of her interest in the life insured did not 
affect her claim, the court saying, “The essential thing is that the 
policy shall be obtained in good faith, and not for the purpose 
of speculating upon the hazard of a life in which the assured has 
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no interest’.” The Supreme Court of Pennsylvania in Scott vs. 
Dickson (108 Pa., 6, 56 Am. Rep., 192), in commenting upon the 
rule announced by Justice Bradley, said: “It requires but a mo- 
ment’s reflection to see that this rule is based upon sound prin- 
ciples. It treats a contract of life insurance, not as a contract of 
indemnity, as in the case of fire or marine insurance, but as a con- 
tract to pay a certain sum of money in the event of death. And 
if the policy fell with the cessation of insurable interest it would 
lead to this result. A. is a creditor of B. to the extent of $1,000 
and insures his life to that amount. He continues the policy un- 
til he has paid in premiums say $1,100. B. then pays the debt. If 
the policy ceases as soon as the debt is paid, A. loses all he has 
paid, and in reality is out of pocket $100, although he has re- 
ceived his debt in full.” The doctrine announced upon this sub- 
ject in the foregoing cases finds support in 9 Am. & Eng. Ency. 
of Law, p. 855, and cases cited in the note. 

There is no provision in this policy respecting the cessation of 
interest in the subject of insurance, and it is clear that under the 
law in force prior to 1899 that Mrs. Blum could have, at any time, 
without the consent of her husband, assigned the policy, subject 
only to divestiture in her assignee, in the event of her death be- 
fore the death of the insured, as stated in the policy. Nor can it 
be denied that she could, prior to 1899, have made a valid sur- 
render of the policy and accepted its cash value, without the con- 
sent of her husband, subject only to the proviso that she survive 
the insured; and these rights cannot be taken from her under 
the act of 1899, which law went into effect many years subsequent 
to the time that her rights were permanently fixed and vested, 
therefore it must be held that plaintiff is not entitled to the relief 
sought by reason of the dissolution of the marriage in 1901. This 
leads us to the consideration of the second proposition; that is, 
are the provisions of section 7895, providing for the change of 
the policy in case of death or divorcement of the wife applicable 
to any policy except those in which the wife is the sole benefici- 
ary? We have, in this policy, as the contract of insurance, the 
promise and agreement on the part of the insurance company to 
pay the amount of such insurance to the wife, if living, and if not 
living, to the children of such person whose life is hereby in- 
sured, or their guardian for their use, or, if there be no such 
children surviving them, to the legal representatives of such per- 
son whose life is hereby insured. The provision of the statute 
which provides the right of the husband to change the beneficiary 
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upon the death or divorcement of the wife, clearly designates the 
character of policy to which such provisions are made applicable. 
It plainly provides that it must be a policy expressed to be for 
the benefit of the wife of the insured, and in this policy we have a 
contract of insurance for the benefit of, not only the wife, but as 
well the child of the insured. It is manifest that section 7895 
does not by its terms apply to policies in which any other person 
than the wife is named as one of the beneficiaries, and we are of 
the opinion that this court would not be warranted in extending 
the provisions of the statute by construction so as to make it 
apply to this policy and operate to deprive the child, Melvin 
Blum, a beneficiary, which is included in the contract of insurance, 
of his interest in the policy. If the plaintiff is entitled to the re- 
lief sought under the provisions of section 7895, to change the 
beneficiary therein named, Fannie Blum, such relief would en- 
able him to change the entire contract of insurance as to his 
child, Melvin Blum, now living, who has a substantial interest in 
the policy as now written; for should the death of Mrs. Blum 
occur prior to that of the plaintiff, under the terms of the policy, 
the amount would be payable to Melvin Blum. Under the pro- 
visions of the statute of 1879 it will be observed that there was no 
provision for a change in the beneficiary, even in the event of the 
death of the wife; but it simply provided, in the event of the 
death of the wife tlie policy was to inure to the children; hence 
under the provisions of the statute of 1879, there being no pro- 
vision for changing the, beneficiary, if there were no children sur- 
viving, then the fund would necessarily go to the heirs of the 
wife. The very purpose of the amendment of the law of 1879 was 
obviously to give to the husband the right of substitution in the 
event of the death or divorcement of the wife, so that in the event 
of the happening of either of these contingencies he should de- 
termine whether the fund should go to the children, if there 
were any, so that he could prevent it going to the legal represen- 
tatives of the deceased wife, and upon distribution to her next of 
kin, if he wished to do so. But clearly the provisions of the stat- 
ute of 1899 were never intended to apply to policies wherein 
other persons in connection with the wife are named as benefici- 
aries. If so we must import into the statute a provision extend- 
ing to him, in addition to the right to change the beneficiary in 
respect to his wife, the right to materially modify the contract of 
insurance and change other beneficiaries who have substantial 
interests in the policy in connection with the wife. These provi- 
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sions must be applied to the character of policies designated by 
the statute, and the contract of insurance must be construed in 
connection with the law in force that governs and controls it, and 
if the parties to the contract desire to contract insurance in which 
the wife is beneficiary, with the view of availing themselves of 
the provisions of the statute granting the right to change the 
beneficiary, the terms of such contract of insurance must conform 
to the provisions of the statute which limits the application of 
such provisions to policies expressed to be for the benefit of the 
wife of the insured. Policies in which other beneficiaries are des- 
ignated to take in the event of the death of the wife are not em- 
braced in section 7895, and as to such policies the right to substi- 
tute another beneficiary is not given by the statute and does not 
fall within the purview of its provisions. 

It is earnestly contended and very ably argued that the chil- 
dren, as named in the policy, have only a contingent interest, 
therefore the right to invoke the provisions of section 7895 in 
respect to the change of the beneficiary is not effected. It is true 
their interest is contingent upon the death of the mother prior to 
the death of the father, but it is equally true that this is a sub- 
stantial interest in that policy, and the children of the husband 
were as truly parties to that contract as the wife, and is such an 
interest as, under the provisions of the statute, the husband had 
no right, by the change of the beneficiary to deprive them of. 
The Supreme Court of Pennsylvania in Appeal of Andrew J. 
3rown (125 Pa., 303), very clearly and correctly states the law 
upon this proposition. The terms of the policy in that case were 
very similar to those in the case at bar. A New York insurance 
company issued a policy upon the life of a citizen of Pennsyl- 
vania payable to the wife of the assured for her sole use, but pro- 
vided that in case of her death before the decease of the assured 
the amount of the insurance should be payable to her children. 
The assured and his wife, doubtless taking the view of the law, 
as is suggested by counsel for appellant, that the interest of the 
children was a mere contingent interest, undertook to dispose of 
this policy, and both husband and wife joined in an assignment of 
the policy. The wife died, leaving the assured and seven children 
to survive her. On the death of the assured an interpleader was 
instituted to determine the rights as between the parties to whom 
the policy had been assigned and the children of the assured. 
The Supreme Court of that state held that the children were en- 
titled to the insurance money, and very clearly pointed out the 
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reasons for such conclusion. The court said, in speaking of the 
rights of the children: “Their right to the money depended upon 
the terms of the contract which was payable to them if she was 
not living at the death of the insured. They were parties to the 
contract as truly as she was, and with as clear a right to sue upon 
it, upon the happening of the contingency that made them the 
payees, as she could have had if living. Her assignment put her 
assignee in no better position than she occupied, and conferred 
upon him no greater interest in the policy. Her death in the life- 
time of her husband extinguished her interest in the policy, and 
it can no more survive in the hands of her assignee than in her 
administrator. The condition on which her right to recover 
was to end and that of her children was to arise has happened, 
and the contract of the insurance company is now with the chil- 
dren, and must be enforced by them for their benefit.” To the 
same effect is Conn. Mut. Life Ins. Co. vs. Burroughs et al., 34 
Conn., 305. So it may be said, as to the policy involved in this 
proceeding, that to apply the provisions of section 7895 to this 
policy would permit the plaintiff, by changing the beneficiary, 
to materially effect the interest of his son, Melvin Blum, in this 
policy, and, in our opinion, the terms employed in the provisions 
of the policy in the case at bar place it beyond the provisions of 
that section. 

We see no necessity for pursuing this subject further. We 
have indicated our views upon the most vital propositions in- 
volved in this proceeding, and deem it unnecessary to dispose of 
the other question presented, as to whether or not this statute 
can be invoked where the divorcement of the wife is occasioned 
by the wrongful acts of the husband. We express no opinion 
upon that proposition, and will postpone the consideration of it 
until a case is presented in which it becomes essential to decide 
it. We find no error in the judgment of the trial court. Its order, 
dismissing plaintiff’s bill, was clearly right. 


The judgment should be affirmed, and it is so ordered. All 
concur. 
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SUPREME COURT OF KANSAS. 


FORT SCOTT BLDG. & LOAN ASS’N 
vs. 
PALATINE INS. CO., Lrp., or LoNDON.* 


Where a mortgagee of real estate acquires the legal title to the mortgaged 
property, the mortgage will become merged in the larger estate, or 
not, as the mortgagee may desire or his interest require. 

Where a mortgage on real estate is secured in part by an insurance 
policy issued to the mortgagor and the mortgagee subsequently re- 
ceives a conveyance of the mortgaged property, and holds the same 
as security for the mortgaged debt, the mortgage will not become 
merged in the legal title, so as to relieve the insurance company 
from liability, in case of fire. 

Where an insurance policy has attached thereto, what is commonly 
known as a mortgage clause, which contains the following provision: 
Provided that the mortgagee shall notify this company of any change 
of ownership * * * which shall come to his knowledge. * * *”, 
and the mortgagee subsequently received a quitclaim deed to the 
mortgaged property, such conveyance will not constitute a change of 
ownership, within the meaning of said provision. 

When insured property is injured or destroyed by fire, and the insurance 
company sends an adjuster to ascertain the extent of the loss, and 
such adjuster, after a personal examination of the premises, estimates 
the damages and agrees upon the amount of the loss with a mort- 
gagee, whose debt is secured by a mortgage on the insured premises, 
and also by the insurance policy thereon, such adjustment and agree- 
ment will make proofs of loss unnecessary. 

Where an insurance company as a part oi its policy issues what is com- 
monly known as a “mortgage clause” which contains the following 
provision: ‘Whenever this company shall pay the mortgagee any 
sum for loss under this policy, and shall claim that as to the mort- 
gagor or owner no liability therefore exists, it shall at once and to 
the extent of such payment be legally subrogated to all the rights of 
the party to whom such payment shall be made under any and all 
securities held by such party for the payment of said debt, but such 
subrogation shall be in subordination to the claim of said party for 
the balance of the debt so secured”, the subsequent acquisition of the 
legal title to the mortgaged property by the mortgagee will not affect 
the right of the insurance company to the subrogation as stipulated. 


Error from District Court, Bourbon County. Action by the 
Fort Scott Building & Loan Association against the Palatine In- 


surance Company, Ltd., of London. Judgment for defendant, 
and plaintiff brings error. 


Statement of facts by GRAVES, J. 


On September 15, 1896, H. G. Gates owned a house and lot 
in the city of Ft. Scott, Kan. At that time he borrowed $1,500 


* Decision rendered, July 6, 1906. Syllabus by the Court. 
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of the plaintiff in error, a building and loan association in that 
city, executing his note therefor. To secure the loan he and his 
wife executed a mortgage upon the house and lot, and he as- 
signed to the association his stock in that company to the 
amount of $1,500, as collateral security. According to the terms 
of the loan the sum of at least $5.25 was to be paid thereon each 
week until paid. On August 25, 1899, Gates insured this prop- 
erty against loss by fire, in the sum of $1,400, and assigned the 
policy to the association as further security for the loan. The 
insurance company to effectuate such assignment attached to 
the policy what is known as a “mortgage clause”, which reads :— 


Loss, if any, payable to the Ft. Scott Building & Loan Asso- 
ciation of Ft. Scott, Kan., mortgagees, or its assigns, as here- 
inafter provided. It being hereby understood and agreed that 
this insurance as to the interest of the mortgagees only, there- 
in, shall not be invalidated by any act of neglect of the mort- 
gagor or owner of the property insured. * * * Provided 
also that the mortgagee shall notify this company of any 
change of ownership or increase of hazard which shall come 
to his or their knowledge. * * * It is also agreed that when- 
ever this company shall pay the mortgagee any sum for loss 
under this policy, and shall claim that as to the mortgagor or 
owner no liability therefor exists, it shall at once, and to the 
extent of such payment, be legally subrogated to all the rights 
of the party to whom such payment shall be made under any 
and all securities held by such party for the payment of said 
debt; but such subrogation shall be in subordination to the 
claim of said party for the balance of the debt so secured, or 
such company may at its option pay said mortgagee the whole 
debt so secured, with all the interest which may have accrued 
thereon to the date of such payment, and shall thereupon re- 
ceive from the party to whom such payment be made, an as- 
signment and transfer of said debt, with all securities held by 
said parties for the payment thereof. If, with the consent of 
this company, any interest under this policy shall exist in favor 
of the mortgagee or of any person or corporation having an 
interest in the subject of insurance, other than the interest of 
the insured, as described herein, the conditions hereinbefore 
contained shall apply in the manner expressed in such provi- 
sions and conditions of insurance relating to such interest as 
shall be written upon, attached or applied hereto. 


On February 28, 1901, Gates and wife conveyed the property 
to Thomas Blakey, trustee, and on April 15, trgo1, Gates assigned 
to Blakey, trustee, his interest in the insurance policy. To this 
the insurance company consented. July 30, 1901, Blakey and 
wife conveyed the property to the building and loan association. 
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July 12, 1902, the building was injured by fire. Blakey declined 
to make proof of loss, and the association made proofs thereof, 
which were not satisfactory to the insurance company. On Sep- 
tember 23, 1902, the association conveyed the property to one 
Hull, by a warranty deed. Gates was six months behind in his 
payments when he conveyed the property to Blakey, trustee, 
and nine months behind when Blakey conveyed to the associa- 
tion. When the association received the deed from Blakey it 
changed its accounts with reference to the loan by charging off 
the Gates stock and deducting the value thereof from the note 
and charging the balance $1,080.64 against the real estate. It 
paid $75 to Blakey for his deed. The deed from Blakey was 
taken by the building association to avoid a foreclosure of the 
mortgage, and the payment of $75 therefor was made, because 
the costs of foreclosure would probably exceed that amount. 
The loan association did not inform the insurance company of 
the conveyance to it by Blakey. After such conveyance the 
building association took possession of the property, rented and 
managed it the same as it did other property which it owned. 
The property was sold to Hull for $650. The loss to the building 
by fire was $699.86. The amount of the loss was reached by 
agreement between the adjuster of the insurance company and 
the loan association, after an examination of the property and 
an estimate of the damages sustained. The case was tried to the 
court without a jury, no facts were found separately from the 
conclusions of law, and it does not appear upon what ground 
the court placed its judgment. Judgment was rendered by the 
District Court in favor of the insurance company and the loan 
association brings the case here for review. 


W. P. DinLaARD and W. W. PapcetTt, for Plaintiff in Error. 


SYLVESTER G. Wii.iAms and T. J. Wipsy, for Defendant in 
Error. 


GRAVES, J. (after stating the facts). 

The insurance company claims that the interest of the building 
association as mortgagee in the insured property was extin- 
guished by operation of the law of merger, when it received the 
conveyance from Blakey. That the insurance company stipu- 
lated to protect the building association as mortgagee only, and 
when it ceased to be a mortgagee its right to indemnity was at 
an end. It further claims, that it was the duty of the mortgagee 
under the mortgage clause, to notify the insurance company of 
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any change in the ownership or increase of hazard which might 
come to its knowledge, and it did not notify the company of the 
change in ownership when it received the conveyance from 
Blakey. Also, that at the time of the fire, the building associa- 
tion was owner, and bound to make satisfactory proofs of loss, 
which it did not do. The primary purpose of the law of merger 
appears to be the prevention of confusion in titles by extinguish- 
ing the smaller one when it is completely involved in a larger 
estate, owned and held by one and the same person. This rule 
is not designed or permitted to operate, however, to the embar- 
rassment or detriment of the owner, or other interested person: 
Bouvier’s Law (2d Ed.), Dictionary; Donk vs. Alexander, 117 
Ill., 330; Palmer vs. Burnside, 18 Fed. Cas., 1022. Where a 
mortgagee becomes the owner of the legal title, and no reason 
exists for the contrary, the mortgage becomes merged in the 
greater title. In such case there is no reason to keep the two 
interests separate, and the merger eliminates the confusion and 
complications which would otherwise result; but if there are 
junior mortgages on the land, it will be necessary to keep them 
separate so as to protect the mortgagee from such inferior liens. 
As between the mortgagor and mortgagee a merger would be 
proper, but not as between the holders of the different mortgage 
liens. Instances might be multiplied where merger would be 
unobjectionable as to some parties and injurious to others. It is 
therefore generally held, that whether a merger results or not, 
when a mortgagee acquires the legal title to the real estate upon 
which he holds the mortgage, depends upon the intention of the 
mortgagee, actual or presumed. If no intention appears, it will 
be presumed to be, as will best conserve his interests. If it ap- 
pears wholly indifferent, a merger will be assumed: 2 Pom- 
eroys Eq., § 788; 20 Am. & Eng. Ency. of Law (2d Ed.), 590, 
1064; I Jones on Mortgages, §§ 848, 870; Freeman vs. Paul, 3 
Me., 260; Stantons vs. Thompson, 49 N. H., 272; Goodwin vs. 
Keney, 47 Conn., 486; Edgerton vs. Young, 43 IIl., 464; Cole 
vs. Beale, 89 Ill. App., 426; Security Co. vs. Schlender, 190 IIl., 
609; Smith vs. Roberts, 91 N. Y., 470; Title Guarantee Co. vs. 
Wrenn, 35 Ore., 62; James vs. Morey, 2 Cow. (N. Y.), 246. It 
has also been held that this intention need not be manifested or 
exercised at any particular time. The time when the merger 
takes place, if at all, is unimportant unless it affects some inter- 
vening right injuriously. The intent of the party interested need 
not be declared, or exist when the titles become united, but may 
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be formed or declared when it best suits the interest of the 
owner thereof, if no injury results to others thereby: Goodwin 
vs. Keney, supra; James vs. Morey, supra; Forbes vs. Moffat, 
18 Ves., 389; Stantons vs. Thompson, supra. 

Applying these principles to this case, we find that the building 
association made a loan to Gates, which was secured in part by 
the insurance policy in question. To avoid foreclosure of the 
mortgage given to secure the loan, the association accepted a 
deed to the property. After this transaction, there would be no 
occasion, as between the grantor and grantee in the deed, and 
Gates and the association to consider the mortgage separate 
from the title conveyed by the deed, but as between the associa- 
tion and the insurance company it was highly important that the 
two interests be kept separate; the security of the association 
depended upon such separation. The liability of the insurance 
company is in no way affected thereby; it remains the same as if 
the mortgagor had retained the title to the land. The deed was 
taken by the association simply as security for the debt of the 
mortgagor and this was one step toward a realization thereof. 
In cities the buildings usually constitute the chief value of the 
property, and insurance thereon are important elements of se- 
curity. In this case the insurance company, in consideration of 
the premium received, agreed to indemnify the association 
against loss to the buildings by fire. When this agreement was 
made the association was merely the holder of a lien on the land, 
after the conveyance, it held the entire property; but the entire 
title was held as security merely, the same as the mortgage lien 
had been. It was a change in form only, and not in substance. 
This was the intention of the association at all times prior to and 
at the time of the fire. We do not attach much importance to 
the manner in which the association kept an account of this loan 
on its books; it appears, however, that the loan was at all times 
charged against this land. So far as the manner of bookkeeping 
is evidence of anything, it shows that this land was held as se- 
curity for the debt due from Gates. 

As to the claim that the loan association was bound by the 
mortgage clause to inform the insurance company of all changes 
in the ownership of the property, it is sufficient to say, that in this 
state it has been held that the acquisition of the legal title to in- 
sured property by the mortgagee is not such a change of own- 
ership as is contemplated by the provisions of this mortgage 
clause: Dodge vs. Ins. Co., 4 Kan. App., 415; Ins. Co. vs. 
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Ward, 50 Kan., 346; Ins. Co. vs. Boardman, 58 Kan., 339. And, 
therefore, the omission is not material. As to the failure to make 
satisfactory proofs of loss—this was waived by the acts of the 
insurance company. The insurance company sent a special agent 
to examine and adjust the loss. This agent examined the prop- 
erty, made estimates of the damage, and agreed with the loan 
association upon the amount of the loss. This amounts to a 
waiver: Ins. Co. vs. Francis, 66 Kan., 751. The loan associa- 
tion, however, notwithstanding this waiver, made and furnished 
proofs of loss containing substantially all that could be required. 
Finally, the insurance company contends that it has lost by the 
action of the loan association, the right of subrogation, as stipu- 
lated in the mortgage clause. We do not so understand the situ- 
ation. At the time of the fire, and for more than seventy days 
thereafter, and long after the insurance company was fully ad- 
vised of the condition of the property, the association held the 
legal title to the premises, and the insurance company could at 
any time have paid the debt due the association and received the 
property. No adequate reason has been shown why this loss 
should not be paid. 

The judgment of the District Court is reversed, with directions 
to proceed in accordance with the views herein expressed. All 


the Justices concurring. | 
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SUPREME COURT OF ALABAMA. 


ANDERSON ET AL. 
vs. 


BUCKLEY ET At.* 


Some stockholders’ notes were given to the corporation under a resolu- 
tion of the directors that in case of dissolution of the corporation, 
the stockholders not contributing should not be entitled to share in 
the fund derived therefrom, the fund being intended only for the 
benefit of creditors. The notes were given in order to make good 
the capital in order that the company could continue business. 


Held, That when the corporation was dissolved and its obligations to 
creditors settled, the collection of the notes and distribution of the 
proceeds ainong the stockholders was not authorized. 


Held, That the contributors were not estopped to deny that the notes 
were conditional obligations because they were reported to the Audi- 
tor among the assets in the company’s sworn statement. 


Appeal from City Court of Montgomery. Suit by P. J. Ander- 
son and another against C. W. Buckley and others. From a de- 
cree in favor of defendants, complainants appeal. 

This was a bill filed by appellant and others, minority stock- 
holders, against the appellee and others, as board of directors, 
alleging the incorporation of the Capital City Fire Insurance 
Company, the expiration of its charter by limitation, its dissolu- 
tion, and the winding up of its affairs by its board of control. It 
charges that valuable assets in the shape of notes of various 
parties, among them a number of trustees of the corporation, 
and other valuable assets, have passed into the hands of these 
trustees, and that the outstanding debts and liabilities of the cor- 
poration amount to not more than $40,000. The bill also alleges 
that the trustees or board of control are making no effort to col- 
lect the notes, but are permitting the same to become barred by 
the statute of limitations. The prayer is for an accounting by the 
defendants named respectively herein, that they be removed from 
being trustees of the corporation, and that some proper person 
be appointed as a receiver to take charge of and collect the as- 
sets. 


Gunter & Gunter, for Appellants. 
HoRACE STRINGFELLOW, for Appellees. 


% Decision rendered, May 31, 1906. 
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HARALSON, J. 

There is but a single question presented on this appeal; viz.: 
Whether certain notes executed by the respondents to Commer- 
cial Fire Insurance Company, should be treated as general assets 
of the corporation after dissolution and collected for distribu- 
tion among the stockholders. The facts necessary for a fair con- 
sideration of the question are these: The notes were executed 
solely in pursuance of a resolution of the directors of the com- 
pany at a meeting when respondents and complainant Anderson, 
all of whom were directors, were present. ‘This resolution di- 
rected the vice-president to call upon the several shareholders to 
contribute to the capital stock of the company in proportion to 
their several holdings, ‘‘and to accept for such contributions the 
demand note of the contributors, but upon a dissolution of the 
corporation or the winding up of its affairs such stockholders as 
shall not make such contributions shall not be entitled to par- 
ticipate in any fund to be derived therefrom. Such contribution 
being intended for the benefit only of the creditors of the com- 
pany”. Complainants were non-contributing stockholders. Soon 
after the notes were given the secretary and manager of the com- 
pany, prepared the statement required by section 1109 of the 
Code of 1896 to be filed in the office of the State Auditor. This 
statement submitted to and approved by the directors, included 
these notes as part of the assets of the company and were filed 
with the Auditor. Unless the notes had been so used as assets of 
the company the condition of the company was such as it was 
regarded by the directors as subjecting the company to have its 
authority to continue business revoked by order of the Auditor 
under authority of section 1203 of the Code of 1886. The notes 
were wholly without consideration except as shown, were given 
for the accommodation of the company, to be used only as needed 
in payment of the company’s debts, and none of the makers re- 
ceived anything for the notes. The debts of the company have 
all been paid and there is no need for the collection of the notes 
for the purposes expressed in the resolution under which they 
were given. It is now contended that the notes should be col- 
lected as other assets and distributed among the stockholders 
generally. 

When the case was here on a former appeal we held that 
“these notes are absolutely without consideration as to these 
complainants, who are not creditors, but merely shareholders of 
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the corporation, and not contributing shareholders under said 
resolution”: Anderson vs. Buckley, 126 Ala., 623. 

It is insisted that under the facts as now presented a consider- 
ation is shown, that the notes were given to raise the capital stock 
of the company to a sum where it could continue business without 
forfeiting its charter; that a statement was filed including these 
notes as assets, and on the faith of such statement it was permitted 
to continue business, and the stockholders suffered the risk of 
losses by a continuance in business. This risk is said to be a 
sufficient consideration for the notes. If we concede for argu- 
ment that such would be true that there was such consideration 
moving from the stockholders of the corporation as would ren- 
der the contract binding, it would become binding only according 
to its terms. The resolution under which the notes were given 
was a part of the contract. The provision that the fund should 
be for the benefit of creditors only, that non-contributing share- 
holders should not participate therein, was as much a part of the 
contract as if written in the face of the notes themselves. A con- 
sideration for a contract renders the contract binding if not oth- 
erwise illegal, but certainly a consideration cannot warrant the 
making of a different contract from that which the parties made 
themselves. We think the question of consideration vel non can 
work no advantage to complainants; it cannot change the terms 
of the contract; it cannot make the notes inure to the benefit of 
those expressly excluded from their benefits. 

We pass to a consideration of the question of estoppel. It is 
insisted that having reported these notes as part of the assets of 
the corporation in the statement required by law to be furnished 
the Auditor and thereby secured a continuation of its franchise, 
the respondents are estopped to deny that the notes were uncon- 
ditional obligations, that to set up that the notes were not abso- 
lutely bona fide assets for all purposes would be to perpetrate 
a fraud on the law so to speak. 

It is first to be noted that the filing of the statement under sec- 
tion 1109 of the Code of 1896, is required of corporations as such. 
It is the act of the corporate body. In making the statement the 
officers represented all the shareholders, including these com- 
plainants as well as those making the notes. If a fraud is per- 
petrated on the state by the make up of the statement, the share- 
holders, who reap the benefits of such alleged fraud, are not in a 
position to complain. It appears that the complainant, Ander- 
son, had full knowledge of all the circumstances attending the 
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giving of the notes as well as the purpose thereof, and also of the 
making out of the statement now complained of. While he says 
he did not favor the movement it does not appear that even a 
protest was made by him as to the propriety of the statement fur- 
nished the Auditor. If, as now contended, by the complainant, 
Anderson, the statement to the Auditor was fraudulent and he 
did not approve of it, and was unwilling to assume the risk of 
injury to him as a shareholder by a continuance of the business, 
then he could have sought redress in the corporation, and failing 
there, other remedies were open to prevent the consummation 
of the illegal plan. 

Again, the requirements of the law that insurance companies 
shall have a designated paid-up capital, and shall make statements 
to the Auditor of the assets and condition of the business, are 
manifestly for the benefit of the public who may have dealings 
with such companies. We would not say such statement is for the 
benefit alone of policyholders, or creditors of the company. Per- 
sons led to deal in the stock or bonds of such company on the 
faith of such statement, might be authorized to insist that those 
in the corporation responsible for the statement should make it 
good. But certainly such statement is not made for the informa- 


tion of the directors and shareholders of the corporation who 
own and control its property and affairs at the time it is made. 


These have other and direct sources of information, and as be- 
fore pointed out, are responsible to the public for the statement 
itself. It is an elementary principle of estoppel that the person 
who sets it up must have relied upon the truth of the statement; 
must have had the right to rely on it, and must have altered his 
position for the worse, if the party estopped should gainsay the 
truth of the statement. If, as claimed, the report to the Auditor 
was misleading and fraudulent, these complainants have in no 
way been misled by it; they have not been induced thereby to 
alter their position for the worse. Istoppels are for protection, 
not for gain. It is not shown that complainants have suffered 
any injury by the matters complained of. It is not questioned 
that if the rights of creditors were involved the makers of the 
notes would be bound to respond. In fact, it appears that the 
whole movement was for the purpose of protecting, rather than 
injuring creditors, and incidentally to prevent a premature and 
forced dissolution of the corporation resulting in probable injury 
to stockholders by a hasty liquidation of its affairs. The makers 
of the motes are not shown to have had any interest whatever 
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personal to themselves. Whatever benefits they derived, or 
hoped to derive, so far as the record discloses was in common 
with all the shareholders, complainants included. We cannot 
conceive any equitable right in complainants to profit to the ex- 
tent of their pro rata of the proceeds of these notes at the expense 
of their associates. 

The decree of the chancellor is affirmed. 

Weakley, C. J., and Dowdell and Denson, JJ., concur. 


SUPREME COURT OF MINNESOTA. 


GRATTAN 
v8, 


PRUDENTIAL INS. CO. OF AMERICA.* 


A policy of life insurance provided that the premiums should be paid 
annually on the ist day of June. It also provided that one month’s 
grace would be allowed the insured within which to make the same, 
and that the policy would be continued in force during that time, 
and, further, that notwithstanding a failure on the part of the insured 
to pay the premium when due, the insurance would be continued for 
the period of sixty days from the “‘due date of the premium as speci- 
fied on the first page of the policy”. The due date there specified was 
June 1st. Held, That the sixty-day period commenced to run from 
that date, not from the expiration of the thirty days’ grace allowed on 
each payment. 


Appeal from District Court, Ramsey County. Action by 
Owen Grattan, administrator of Owen A. Grattan, against the 
Prudential Insurance Company of America. Verdict for defend- 
ant. From an order denying a motion for judgment notwith- 
standing the verdict, or for a new trial, plaintiff appeals. 


FREDERICK N. Dicxson, for Appellant. 
DuRMENT & Moore, for Respondent. 


Browy, J. 
Action to recover upon a policy of life insurance, in which de- 
fendant had a verdict, and plaintiff appealed from an order deny- 
ing his alternative motion for judgment notwithstanding the ver- 
dict, or for a new trial. 


* Decision rendered, July 13, 1906. Syllabus by the Court. 
VOL. XXXV.—59. 
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The facts in this case are as follows: On June 1, 1904, defend- 
ant insurance company issued its policy of insurance to one 
Owen A. Grattan, by which the life of the said Grattan was in- 
sured for the sum of $2,000, in consideration of the payment by 
him of annual premiums on June Ist of each succeeding year. 
The first premium was paid, and the policy delivered to the in- 
sured, on June 15, 1904. The insured died on the 23d of August, 
1905, no premium subsequent to the first having been paid by 
him, as required by the terms of the policy. It is contended by 
plaintiff, administrator of the estate of the deceased, that the 
policy was in full force and effect at the time of the death of the 
insured, notwithstanding no premium other than the first had 
been paid. Whether this position is tenable depends on the con- 
struction of the various provisions of the policy. On the first 
page of the policy the essential elements of the contract of insur- 
ance are stated; viz., that the life of Owen A. Grattan was in- 
sured in the sum of $2,000, payable at death to his executors, 
administrators or assigns, in consideration of the payment by 
him of an annual premium of $36.48 on the Ist of June in each 
year during the continuance of the policy. Numerous provisions, 
conditions and special privileges are contained and set forth on 
the second and third pages of the policy, among others, that a 
grace of one month is allowed for the payment of any premium 
under the policy except the first, and during that time it is pro- 
vided the policy shall remain in force. One of the special privi- 
leges specified on the second page is as follows :— 

if this policy after being in force one full year shall lapse 
for non-payment of premium the company will continue in 
force the insurance under the policy a period of sixty days from 
the due date of such premium, as specified on the first page 

hereof. * * * 

It is contended by appellant that under these two provisions 
the policy was continued in force notwithstanding the failure of 
the insured to pay the second annual premium on June 1, 1905, 
when it was due, for the full period of ninety days from that date ; 
hence that it was a valid existing contract at the time of the death 
of the insured. It is urged in support of this view that by a fair 
construction of these provisions of the policy the due date of the 
premium was July Ist of each year, instead of June Ist; that 
inasmuch as one month’s grace was granted for the payment of 
each premium, the premium did not become due until the expira- 
tion of that month, which would be July Ist; and that the terms 
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of that portion of the policy above quoted, continuing the insur- 
ance in force for the period of sixty days, became operative from 
that date, and therefore the policy was in full force on Septem- 
ber 1, 1905. We are unable to concur in this view of the case. 
The due date of the premiums, as specified on the first page of 
the policy, was June Ist of each year, and the policy expressly 
provided that all premiums should be paid in advance. The mere 
fact that the terms of the policy extended to the insured thirty 
days’ grace in which to make the annual payments did not 
change, in any fair view of the contract, the “due date” of pay- 
ment. On the contrary, it is clear that by the explicit language 
above quoted the parties intended that the sixty-day period 
should commence to run from the date specifically named on the 
first page for the payment of the annual premiums; namely, 
June Ist of each year. Any other construction would do violence 
to the plain, unambiguous language which, beyond question, the 
parties used for the purpose of removing the matter from con- 
jecture and doubt. The policy is explicit that the period of sixty 
days shall commence to run from the “due date of the premium, 
as specified on the first page hereof”, and the date there specified 
was June Ist. The suggestion of counsel that the policy is am- 
biguous and likely to mislead policyholders is without force. 
The position is forceful only as made so by ingenious counsei. 
The point that the second annual premium was not due until 
June 1, 1906, is not seriously urged, and is without special merit. 

Though the motion of plaintiff was in the alternative for judg- 
ment, notwithstanding the verdict or for a new trial, the right of 
plaintiff to final judgment is the only question here involved, on 
which our conclifsions are in harmony with those reached by the 
trial court, and the order appealed from is affirmed. 

Jaggard, J., dissents. 
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SUPREME COURT OF NEW HAMPSHIRE. , 


GLEASON 
v8. 
CANTERBURY MUT. FIRE INS. CO.* 


A standard policy issued by a mutual company provided that any special 
provisions or stipulations requiring to be mentioned must be written 
or printed and permanently attached to the policy and separately 
signed by the company or agent. The insured had stipulated in his 
application to be bound by the by-laws annexed to the policy. None 
such were annexed. 


Held, That the by-laws could not be used to vary the terms of the policy. 


Held, That under a statute printed on the back of the policy requiring 
written notice within thirty days in case of loss, a mere notification of 
the loss without particularly specifying the property, was sufficient. 


Where in such case an adjustment was entered on and a partial payment 
on account made, notice in writing was waived. 


Where the statute required an adjustment within fifteen days of notice oi 
loss, and a right to sue in case of neglecting to so adjust, and that any 
provision to the contrary in the contract shall be void, a provision 
in the standard policy requiring a sworn statement of loss is not a 
condition precedent to suit. 

Where directors de facto, acting as such without objection, voted to pay 
the loss, their action was legal, regardless of the irregularity of their 
election. 


Exceptions from Superior Court. Action by George H. Glea- 
son against the Canterbury Mutual Fire Insurance Company. 
Judgment for plaintiff. Exceptions by defendant. 

The policy was of the New Hampshire standard form, was 
dated November 2, 1903, and purported to insure the plaintiff for 
five years to the amount of $1,200; as follows: On dwelling 
house and L, $500: on furniture, pictures, desk, silverware and 
clothing, $500; on barn No. 1, $200. On the back of the policy 
was printed chapter 170, Pub. St., 1901. In the application the 
plaintiff agreed in case of insurance to hold himself bound and 
obliged according to the by-laws annexed to his policy. No by- 
laws were printed in or annexed to the policy, but the plaintiff un- 
derstood that they were binding upon him. November 6, 1904, 
the plaintiff’s buildings were totally destroyed by fire. Soon after 
the fire the defendants’ directors were informed of the loss, and at 
their request the plaintiff furnished to them a list of the personal 
property which had been saved. Later they requested him to fur- 
nish a list of the personal property which had been destroyed, 
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and within thirty days from the date of the fire the plaintiff deliv- 
ered to the secretary of the company a sworn statement or proof 
of loss of such property. Although the directors knew of the 
burning of the buildings, they never requested an account or 
proof of loss as to them, and made no objection on that account 
until the trial of this action, in December, 1905, when the plain- 
tiff iurnished a sworn statement as to such loss. The value of 
the personal property destroyed was $591. At a special meeting 
of the directors, held November 16, 1904, at which four of the 
seven directors were present, it was voted “to raise $700 by as- 
sessment, in addition to what we have on hand, to pay loss on 
Henry Gleason fire of November 6th”, and on that day the de- 
fendants paid the plaintiff $250 on account of his loss. No direc- 
tions were given as to what part of the loss the payment was to 
be applied to. At a special meeting of the directors, held De- 
cember 8, 1904, six directors being present, it was voted “to 
accept list of property rendered”. This was the list of property 
destroyed. It was then voted “to pay the loss in full on Henry 
Gleason fire”, and also “to raise $250 in addition to the $700 au- 
thorized to be raised at meeting called November 16, 1904”. At 
the annual meeting of the policyholders, held December 31, 1904, 
at which the plaintiff's itemized statement of loss of personal 
property was examined and discussed, it was voted “that the 
matter of Henry Gleason’s claim be referred back to the direct- 
ors”, and ata special meeting of the policyholders, held Febru- 
ary 19, 1905, it was voted to contest the plaintiff’s claim. From 
the foregoing facts the court found that the directors led the 
plaintiff to believe that no account of the loss on the buildings 
was required until after the expiration of thirty days from the 
date of the fire, and that the company, through the directors, 
waived the filing of an account of such loss. To this finding the 
defendant excepted. 

As bearing upon the question of the legality of the votes ot 
the directors at the meetings of November 16 and December 8, 
1904, the following facts appeared as to the election of directors 
at the annual meeting held December 31, 1903: “The secretary’s 
records show that this meeting was adjourned without the elec- 
tion of officers to Thursday, December 31, 1903, on which day 
and date the officers of the company for the ensuing year were 
chosen.” The defendants claimed, however, that the record as to 
the adjournment was a mistake, and that the adjournment was to 
Friday, January 1, 1904, that the officers elected on the previous 
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day were not properly chosen, and that their acts did not bind 
the company. From oral testimony introduced by the defendants 
the following facts appeared as to the adjournment: At the 
time of adjournment most of the members were standing and 
talking preparatory to leaving the room, and there was noise and 
confusion. A motion to adjourn until Friday, January 1, 1904, 
was made, put, and carried, but the vote was not declared. As 
soon as the motion was carried somebody suggested that the 
meeting should be held before the new year, and the president 
waved his hand and said: “Call it Thursday.” The secretary 
understood that the meeting was adjourned to Thursday, and so 
recorded it. Some of the members understood that the adjourn- 
ment was to Thursday, and others that it was to Friday. At the 
adjourned meeting on Thursday a board of seven directors was 
elected; five of them being old members and two being new 
members. The directors thus elected acted as officers of the com- 
pany, and no protest was ever made to them by any policyholder 
that they were acting without right. If the plaintiff is entitled 
to recover on the foregoing facts, he is to have judgment tor 
$950, or for such lesser amount as the court may determine. 


LEACH, STEVENS & Coucun, for Plaintiff. 
MARTIN & Howe, for Defendant. 


BINGHAM, J. 

The by-laws are not a part of the policy contracts The plain- 
tiff in his application agreed to be bound by the by-laws annexed 
to his policy. No by-laws were annexed to or printed upon the 
policy. The policy that was issued was of the New Hampshire 
standard form. It contained a clause stating that if 

Any special provisions or stipulations not inserted [in that 

form of policy] * * * require mention in effecting insur- 

ance, such provisions or stipulations shall be legibly written or 

printed, and permanently and securely attached to [the] * * * 

policy, and signed separately by the company or agent. 

The policy therefore is not only the best evidence, but undet 
_ the above stipulation is the only evidence of the insurance con- 
tract, and the by-laws cannot be used to contradict, vary or en- 
large its terms: Gerrish vs. Ins. Co., 55 N. H., 355, 358. 

A notice under section 6, c. 170, Pub. St., 1901, is sufficient if 
it is in writing and informs the insurer of a loss or damage by 
fire under the policy, without more particularly specifying the 
property lost or damaged: Rix vs. Ins. Co., 20 N. H., 198, 204. 
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And it would seem that the lists of personal property, which were 
furnished to the defendants at their request, were sufficient notice 
under the statute of a loss under the policy. But, if this is not so, 
the trial justice was warranted in finding that the defendants 
waived their right to object that the notice of the loss of the 
buildings was not in writing, for they knew of the destruction of 
the buildings before the expiration of thirty days from the time 
of the fire, and within that time entered upon an adjustment of 
the loss and paid to the plaintiff $250 on account thereof: Perry 
vs. Ins. Co., 67 N. H., 291, 296; Westlake vs. Ins. Co., 14 Barb. 
(N. Y.), 206, 207; 2 May, Ins., § 464. 

The sworn statement of proof of loss provided for in the stand- 
ard form of policy cannot be regarded as a condition precedent 
to the insured’s rights to sue upon the contract. Chapter 170 of 
the Public Statutes of 1901 is by law, and in the instance was by 
express stipulation, made a part of the contract. By section 7 
of that chapter, the company is required to adjust a loss within 
fifteen days of the receipt of the notice called for by section 6, and 
by section 9 the insured is given a right to commence an action 
upon the contract if the company neglects to adjust a loss within 
fifteen days after receiving notice of it. If the proof of loss were 
a condition precedent to the insured’s right to sue upon the con- 
tract, it would be in conflict with sections 7 and 9, and thereiore 
void under section 18: Franklin vs. Ins. Co., 70 N. H., 251. 

The directors who participated in the meetings of November 
16th and December 8th were de facto, if not de jure, officers. 
They entered into office under color of an election, and dur- 
ing their term of office performed the duties of directors without 
objection. If their elections were irregular, they were voidable 
only, not void, and their acts, while in the possession of their 
offices, were the acts of the defendants and binding upon them: 
Hughes vs. Parker, 20 N. H., 58, 72; Nashua Ins. Co. vs. Moore, 
55 N. H., 48, 54; Despatch Line vs. Bellamy Co., 12 N. H., 205, 
222. Therefore the votes passed at the meetings of November 
16 and December 8, 1904, are legal votes of the company. 

As the by-laws are not a part of the policy contract, the other 
questions raised in relation to them are not considered. The 
plaintiff is entitled to judgment for $950. 

Exceptions overruled. All concurred. 
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SUPREME COURT OF MICHIGAN. 


JIROCH 
v8. 


TRAVELERS INS. CO.* 


An accident policy exempted injuries resulting wholly or partly from 
disease. Gangrene resulted from a burn and compelled an amputation 
of the leg. There was evidence that the insured had, prior to the 
issue of the policy, been troubled with diabetes as indicated by sugar 
in the urine, but had been cured. Diabetes might be developed by 
the shock of the accident, and sugar was afterward found in the urine. 


Held, That a finding by the jury that the disease developed after the acci- 
dent was justified, 


Error to Circuit Court, Manistee County. Action by Francis 
Jiroch against the Travelers Insurance Company. Judgment 
for plaintiff, and defendant brings error. 


Argued before Carpenter, C. J., and McAlvay, Grant, Hooker 
and Moore, JJ. 


Cross, LOVELACE & Ross, for Appellant. 
Nims, Hoyt, ERwin & VANDERWERP, for Appellee. 


GRANT, J. 

Plaintiff recovered a verdict and judgment for $1,773.91, 
against the defendant upon a policy of insurance insuring against 
accident. Plaintiff met with an accident in a hot air bath by 
which his feet were burned. The burn was not at first considered 
serious. His physician treated the injury, but gangrene soon 
developed, rendering it necessary to first amputate two toes, and 
finally to amputate one leg about half way between the knee and 
the ankle. It is conceded that the judge correctly instructed the 
jury as to the law. The only alleged error which is important to 
discuss is that based upon the refusal of the court to grant a new 
trial, upon the ground that the verdict was contrary to the weight 
of the evidence. The policy contained a provision that the insur- 
ance covered thereby 


Shall not cover accident, injury, death, loss of limb or sight, 
or disability resulting wholly or partly, directly or indirectly, 
from intoxication, or while intoxicated, from or while vio- 
lating the law, or from disease in any form, or from the bites 
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or stings of insects, or from medical or surgical treatment (ex- 
cept amputations necessitated solely by injuries, and made 
within ninety days after accident). 


The court at the request of the defendant instructed the jury 
as follows: “The contract of insurance entered into by and be- 
tween the defendant and the plaintiff provides, among other 
things, that this insurance shall not cover accident, injury, death, 
loss of limb, sight or disability, resulting wholly or partly, directly 
or indirectly from disease in any form. This was a stipulation 
parties had a right to enter into, and I charge you as a matter of 
law that the amputation for which the plaintiff seeks to recover 
in this action must have been caused solely by the accident he 
claims to have received, and not directly or indirectly, or wholly 
or in part from any disease with which he was suffering at the 
time he received the injury. I charge you as a matter of law that 
although the plaintiff sustained the accident for which he seeks 
to recover in this case, yet if, at the time it occurred he was suf- 
fering from a pre-existing disease or bodily infirmity, and the 
accident alone would not have caused or necessitated the ampu- 
tation of the foot if he had not been affected with a disease or 
infirmity, plaintiff cannot recover. I charge you as a matter of 
law that if you find from the evidence in this case that the ampu- 
tation of plaintiff's foot was made necessary because the acci- 
dent which he claims to have received aggravated the effects of a 
pre-existing disease, or the disease aggravated the effects of the 
accident, the express contract between the parties was that the 
insurance company should not be liable, and plaintiff cannot re- 
cover. I charge you that if you find from the evidence in this 
case that the amputation of plaintiff's foot was made necessary 
because of the accident which he claims to have received, aggra- 
vated the effects of a pre-existing disease, or the disease aggra- 
vated the effects of the accident, then in such case the amputation 
would not be the result of the accident alone, but it would be 
caused partly by the disease and partly by the accident, and the 
contract between the parties exempted the defendant from lia- 
bility therefor, and plaintiff cannot recover.” 

Counsel for the defendant claims that the plaintiff at the time 
of the application for and the issuance of the policy and at the 
time of the accident, was afflicted with diabetes, and that the 
gangrene and amputation necessitated thereby were the result 
of the disease, and not of the accident. The evidence of the 
physicians on the part of the plaintiff as well as of the defendant 
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showed that there are three forms of diabetes, one of which is 
curable. Plaintiff gave evidence showing the existence of sugar 
in the plaintiff’s urine before the issuance of the policy; that it 
was the form that was curable, and that his physician then pro- 
nounced him cured of the disease. After the amputation an 
analysis of the urine showed the presence of sugar. There was 
evidence tending to show that a shock such as that suffered by 
the plaintiff was liable to cause diabetes. Defendant’s own phy- 
sician diagnosed the gangrene as being traumatic; 4. e., caused 
by the wound. It would be of no profit to the parties or to the 
profession to extend this opinion into a detail of the evidence. 
The evidence was ample to justify the finding of the jury that the 
plaintiff was not afflicted with diabetes when he applied for and 
received his policy. and that the disease which developed subse- 
quent to the accident was attributable to it. 
Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


KELLY 
vs. 
SECURITY MUT. LIFE INS. CO.* 


The premiums had been uniformly paid and accepted when overdue, and, 
according to the finding, the company had waived prompt payment. 
Tender of premium was refused because too late, and the policy had 
been declared void. 


Held, That where the only promise was to pay a sum of money on the 
iuture death of the plaintiff, the fact that the insurer declared the 
contract void was not such a present injury as to sustain a suit for 
damages for its breach, the remedy was a suit in equity for its rein- 
statement, 


Appeal from Supreme Court, Appellate Division, Third De- 
partment. Action by William Kelly against the Security Mutual 


Life Insurance Company. From a judgment in favor of plain- 
tiff, affirmed by the Appellate Division, defendant appeals. 


Statement of facts by VANN, J. 
The complaint contains two counts, in the first of which the 
plaintiff alleged, in substance, that in August, 1889, the defend- 
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ant, a domestic corporation duly authorized, issued to him its 
policy of insurance for $1,000, payable on his death to his wife, 
the policy being referred to as part of the complaint; that the 
plaintiff performed his part of the contract, but the defendant 
wrongfully declared said policy forfeited, and refused to continue 
it in force; that the beneficiary transferred her rights there- 
under to him and that the policy was worth to him $1,000, in 
which amount he alleged he had sustained damages. The second 
count was upon a like policy payable to the children of the plain- 
tiff, who transferred their rights to him before the commence- 
ment of the action. Judgment was demanded for the sum of 
$2,000, with costs. Each policy was a certificate of the defendant 
admitting the plaintiff to membership, subject to certain specified 
conditions, including the prompt payment of quarterly dues on 
the days named. Upon his death his wife in one case and his 
children in the other, became entitled to payment from the re- 
serve fund of the sum of $1,000. The failure to pay dues ren- 
dered the contract void and forfeited all payments made thereon, 
with an unimportant exception. The answer alleged as an 
afiirmative defense that the policies became null and void on the 
2d of May, 1903, because the defendant failed to pay the pre- 
miums which fell due on that day as required by the contracts. 
The question sent to the jury was whether the defendant by its 
course of dealing with the plaintiff had waived strict performance 
as to the payment of dues on the law day. They were instructed 
if they found a waiver to bring in a verdict in favor of the plain- 
tiff for the present value of the policies, including interest. The 
jury found a general verdict for the plaintiff for $1,289.78. The 
judgment entered thereon was unanimously affirmed by the Ap- 
pellate Division, and the defendant appealed to this court. 


CELORA E. MARTIN, for Appellant. 
S. Mack Smiru, for Respondent. 


VANN, J. (after stating the facts). 

Before any evidence was taken at the trial the defendant 
moved to dismiss the complaint upon the ground that it did not 
state facts sufficient to constitute a cause of action, but the mo- 
tion was denied and the defendant excepted. This ruling sur- 
vives unanimous affirmance by the Appellate Division, and is 
open to review by this court: Jones vs. Reilly, 174 N. Y., 104; 
Sanders vs. Saxton, 182 N. Y., 477, 478. The defendant was not 
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required to present the question by demurrer or answer, but 
could raise it by motion made at the trial: Weeks vs. O’Brien, 
141 N. Y., 199, 203; Code Civ. Proc., § 499. 

The case made by the complaint was not in equity to relieve 
from forfeiture and reinstate the policy, but purely at law to re- 
cover damages for the breach of its contract. by the defendant. 
The only promise made by the defendant in the contract was to 
pay a sum o/ money on the death of the plaintiff, but no breach of 
that promise was alleged. The plaintiff is still living, and nothing 
is yet due upon the contract, according to its terms. What 
breach was alleged? The only allegation on that subject is that 
the defendant wrongfully declared the contract “void and for- 
feited”, denied that the plaintiff had “any rights thereunder”, and 
refused “to continue said policy in force”. How or why, when, 
to whom or by whom the defendant declared the contract for- 
feited, or denied the plaintiff's rights thereunder or refused to 
continue it in force, is not stated. There is no allegation of a 
refusal to receive premiums, or give receipts therefor, or that 
the defendant had never recognized its contract, or that it had 
not retracted its repudiation, or that it was in such a position that 
it could not retract. The pleader was satisfied with the conclu- 
sion that he set forth. This was not a breach of the contract, 
because the time for performance by the defendant had not ar- 
rived. An attempt to repudiate such a contract does not make 
it due. If the maker of a promissory note, given for borrowed 
money and due one year after date, notifies the holder the next 
day that he repudiates it and will not pay it, can the holder sue 
at once? Can a mortgagor make his mortgage due before the 
law day by repudiating it in advance? The rule that renunciation 
of a continuous executory contract by one party before the day 
of performance gives the other party the right to sue at once for 
damages, is usually applied only to contracts of a special char- 
acter, even in the jurisdictions where it obtains at all. It is not 
generally applied to contracts for the payment of money at a 
future time and in some states the principle is not recognized in 
any way whatever: Daniels vs. Newton, 114 Mass., 530; Stan- 
ford vs. McGill, 6 N. D., 536; Carstens vs. McDonald, 38 Neb., 
858; King vs. Waterman, 55 Neb., 324. In other states and in 
the Federal courts the principle is adopted but applied with cau- 
tion: Roehm vs. Horst, 178 U. S.. 1, 17, 18; Schmidt vs. Schnell, 
7 Ohio Dec., 657; Brown vs. Odill, 104 Tenn., 250, 56 S. W., 840; 
Roebling’s Sons vs. Fence Co., 130 IIl., 660; Unexcelled Fire 
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Works Co. vs. Polites, 130 Pa., 536. In this state it seems to be 
limited to contracts to marry (Burtis vs. Thompson, 42 N. Y., 
246); for personal services (Howard vs. Daly, 61 N. Y., 362), and 
for the manufacture or sale of goods (Windmuller vs. Pope, 107 
N. Y., 674; Nichols vs. Scranton Steel Co., 137 N. Y., 471). At 
least we have not extended it to mutual life insurance policies, 
perhaps for the reason that the question of fact opened to un- 
scrupulous persons by such extension might undermine the 
solvency of the company and inflict gross injustice upon the 
other policyholders. 

The plaintiff alleges a breach only by anticipation. We held 
directly against his contention in a recent case which we regard 
as controlling: Langan vs. Supreme Council Am. L. of H., 174 
N. Y., 266. That was an action at law founded upon a certificate 
of insurance, whereby the defendant promised, upon the death | 
of the plaintiff, to pay his wife a sum not exceeding $5,000. The 
plaintiff alleged performance until the “defendant by its wrongful 
act broke the said contract, and declared the same void”. He 
further alleged that the defendant had “failed to carry out the 
conditions of the contract by deciaring that it will not perform 
the contract or pay the insurance agreed to be paid, and that, 
upon his death, the beneficiary will not then be entitled” to the 
sum specified, “and that by reason of the breach of the aforesaid 
contract by defendant, piaintiff has sustained damages in the 
sum of $5,000”. A judgment for $1,505.96, “the present value of 
the policy”, was affirmed by the Appellate Division, but reversed 
by this court, upon the ground that “there was no breach of con- 
tract * * * which justified an action for damages; that the 
action of the plaintiff” in tendering performance “preserved the 
contract of insurance as it was; that he was not, thereupon, com- 
pelled to a course of inaction, but might resort to a court of 
equity, * * * and compel the defendant to live up to its con- 
tract”. The principle of that case controls this. Both actions 
were at law to recover damages for the breach of the same kind 
of a contract and in the same way. As we held that an action at 
law would not lie in that case because there was no breach, and 
that the remedy of the plaintiff was in equity, we are compelled to 
hold the same way in this case. The plaintiff had no right to sue 
for damages before the time for performance by the defendant 
had arrived. He had sustained no damages, for the policy was 
still in force, and if it refused to recognize its obligation there- 
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under, he could compel recognition by a judgment exactly 
adapted to the situation. . 

The judgment below should be reversed, and a new trial 
granted, with costs to abide event. 


EDWARD T. BARTLETT, J. (dissenting). 

A motion was made, at the opening of the trial, to dismiss the 
complaint upon the ground that it did not state facts sufficient 
to constitute a cause of action, which was denied and exception 
taken. The defendant’s contention is that the plaintiff alleges 
no present breach of the contract of insurance; that if he had any 
remedy it was an action in equity to compel performance and 
not at law for damages; that the decision of this court in Langan 
vs. Supreme Council Am. L. of H. (174 N. Y., 266) is a con- 
trolling authority against the form of action adopted by the 
plaintiff. 

The plaintiff in the third paragraph of his first cause of action 
alleges due and complete performance of the contract on his 
part, and pleads as follows in the fourth paragraph of the same 
cause of action: “Plaintiff further alleges that notwithstanding 
the faithful performance of the contract upon his part, this de- 
fendant wrongfully, unlawfully and illegally and in violation of 
said contract and the rights of this plaintiff, by and through its 
officers and agents, have declared the said policy of insurance 
lapsed and forfeited, together with all payments thereon and 
dividends declared and earned, and deny that plaintiff has any 
rights thereunder, and refuse to continue said policy in force.” 
It seems very clear that, assuming an action at law was proper, 
there is enough in this complaint to permit plaintiff to prove, as 
is pleaded, performance of the contract on his part; also to es- 
tablish by competent testimony the actions and declarations of 
the officers of the defendant, constituting what is claimed to be 
a complete breach of the contract of insurance on the part of the 
defendant. One breach of the contract alleged is the refusal to 
accept tender of all sums due under the same. 

The defendant insists, as a separate point, that our decision 
in Langan vs. Supreme Council Am. L. of H. (174 N. Y., 266) is 
directly against the plaintiff's contention. The case at bar and 
the case cited are, in my opinion, clearly distinguishable. While 
I joined in the dissent in the case cited, I now give loyal support 
to the principle established by that decision. On the other hand, 
] insist the doctrine of that case ought not to be extended; the 
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rule should be stringently applied that only the questions raised 
were decided, and the broader statements of the opinion must be 
disregarded. The facts in the Langan Case, supra, are, briefly, 
as follows: Langan, in August, 1882, insured his life with the 
defendant for $5,000, receiving its regular certificate, which 
stated, among other things, that it was issued subject to state- 
ments in the application of the insured, which was made a part 
of the certificate. In this application the insured agreed to “con- 
form in all respects to the laws, rules and usages of the order 
now in force, or which may hereafter be adopted by the same”. 
The contract was duly performed by the insured until the year 
1900, when the defendant amended its by-laws so as to read as 
follows: “Two thousand dollars shall be the highest amount 
paid by the order on the death of a member upon any benefit 
certificate heretofore or hereafter issued”. The plaintiff insisted 
that this amendment was without force or effect on certificates 
issued prior to its date, and the defendant company claimed that 
the plaintiff in his application had expressly conferred upon it the 
power to enact such amendment. The defendant having refused 
to receive premiums and deal with plaintiff generally on the basis 
of a $5,000 certificate, the latter brought his action at law tor 
damages as for a breach of the contract. The case presented an 
honest difference of opinion as to the scope and effect of the 
contract of insurance, which raised only a question of construc- 
tion of the written instruments, and it was held that plaintiff had 
mistaken his remedy and was not entitled to bring his action at 
law for damages, but should have asked a court of equity to con- 
strue the contract, and decree its enforcement. It was not a 
question of breach, each party standing on the contract, but an 
appeal to the court to construe the clause in the original applica- 
tion concerning which the parties could not agree. This is the 
sole question decided, or that can be decided, when the Langan 
Case is properly in a court of equity. In the case at bar neither 
party attacks the contract. The plaintiff avers full performance 
on his part. The defendant alleges that by reason of the failure 
of plaintiff to pay certain premiums on the day when due, May 2, 
1903, the policies lapsed. The plaintiff undoubtedly could have 
resorted to a court of equity and asked that the contract be per- 
formed, but he preferred to take the defendant at its word, treat 
it as in breach of the contract, and sue at law for damages. The 
Langan Case did not and could not decide the question here pre- 
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sented, and I am not aware of any case in this court that has 
decided it. 

In considering the question of election of remedies it is proper 
to recall what facts were settled by the unanimous decision af- 
firming the judgment of the trial term in plaintiff’s favor. It is 
undisputed that the plaintiff paid his premiums in full in cash 
a long term of years prior to the 2d day of May, 1903. It is also 
undisputed that during said period when premiums were so paid, 
the defendant had, on not less than fifty occasions, received from 
the plaintiff his premiums when the same had not been promptly 
paid on the day when due under the terms of the policies. On 
the 5th day of May, 1903, the plaintiff called at the office of the 
defendant, and offered to pay the premiums due on said policies 
three days before, and was informed, in substance, that the poli- 
cies were forfeited and could not be renewed as he was too old, 
and that the company could not carry his risk any longer. It 
having become apparent to the plaintiff after some subsequent 
negotiations that the defendant stood upon the absolute for- 
feiture of the policies, he brought his action at law for damages. 
The refusal of defendant to receive these premiums as tendered 
was a clear breach of the contract. The defendant by accepting 
on fifty or more occasions the payment of premiums after the 
day when due, agreed to a modification of the contract provided 
payment was not unreasonably deferred: De Frece vs. National 
Life Ins. Co. (136 N. Y., 144, 150, 151), and cases cited at p. 151. 
Same principle recognized in Kenyon vs. K. T. & M. M. A. Ass’n, 
122 N. Y., 247. 

The plaintiff, having received assignments from all the bene- 
ficiaries, is vested with any right of action against the defendant 
arising under the contract of insurance. I see no difference be- 
tween the contract of insurance and any other contract which is 
to be performed years after its execution as to the remedy in 
case of breach. It is for the plaintiff to determine whether he 
will struggle on with hostile, and possibly insolvent, parties, by 
asking a court of equity to enforce the contract, or whether he 
will free himself by proving his damages in a court of law. That 
this view of the law has been entertained by learned judges is 
illustrated in Speer vs. Phoenix Mutual Life Ins. Co. (36 Hun, 
322), an action decided in the General Term of the First Depart- 
ment; Presiding Justice Noah Davis writing the opinion, which 
was concurred in by Mr. Justice Daniels. The action was 
brought to recover damages for an alleged breach oi contract by 
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defendant in refusing to receive the annual premium on a policy 
of life insurance and continue the insurance. The defendant 
sought to justify this refusal on the ground that the policy was 
obtained by fraudulent representations as to material facts. 
While the judgment in this case was reversed by the General 
Term, on the ground that an improper rule had been adopted as 
to the measure of damages, the learned judge writing the opinion 
said: “The defendant by refusing to receive the premium and 
continue the policy broke the contract at the date of such re- 
fusal, and subjected itself to the consequences that follow the 
breach of a binding agreement. The plaintiff had two remedies 
—one, to enforce the policy in equity by compelling the com- 
pany to receive the premium and continue the insurance in force; 
the other to recover at law such damages as he sustained by rea- 
son of the breach.” There are other cases in the lower courts 
holding this same doctrine. 

To say that the plaintiff is still living and that there is nothing 
due to the beneficiaries on this contract according to its terms 
may be said of many contracts which are to be performed in the 
future, whether it be for the breach of a contract to marry, the 
delivery of personal property, the performance of labor, or the 
carrying out of covenants entered into in the varying phases of 
business life and which have, upon breach, been held a proper 
foundation for an immediate action at law for damages. The 
contracting parties in an insurance contract are the insured and 
the insurance company. The insured can at pleasure permit the 
policy to lapse by reason of non-payment of premiums if rights 
of creditors are not involved. He may change his beneficiary 
at any time by complying with certain provisions of the contract, 
or the statute. In other words, he possesses all the rights of a 
party to a contract. In the case at bar, the record shows a 
change of beneficiaries under the statute (Laws 1883, p. 179,c. 175, 
§ 18), which permits the insured to change his beneficiary with- 
out acquiring the consent of the latter. This is a statute regu- 
lating co-operative and assessment life and casualty insurance 
associations. The certificate, or policy, in the case at bar con- 
tains various covenants to be performed by the defendant com- 
pany other than payment on the death of the insured. Prominent 
among them is a covenant providing for the equitable division 
of the reserve fund, with all accumulations from lapses and 
interest and a bond issued therefor to each member for his share 


at the end of each five years. The plaintiff is a holder of two of 
VoL. XXXV.—60. 
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these bonds issued at end of first five-year period; none was 
issued at end of second five-year period. These bonds, under 
certain limitations, could be applied in payment of amount due 
from members for mortuary premiums. The unanimous affirm- 
ance establishes beyond dispute that these policies were not a 
simple contract for payment of money on death of insured, but 
involved valuable provisions benefiting the insured in his lifetime. 

In my opinion the undisputed facts warranted the plaintiff in 
taking defendant at its word and treating it as in breach of its 
contract and liable to respond in damages in an action at law, 
under the great weight of authority in England and the United 
States. Many of the cases are reviewed by the Supreme Court 
of the United States in Roehm vs. Horst, 178 U. S., 1, page 8. 
The court there held in the matter of four outstanding executorv 
contracts for the sale of hops, that a positive refusal to perform 
them constituted such a breach that damages could be recovereil 
in an immediate action. The court pointed out that it had be- 
come the settled law of England that there may be an anticipa- 
tory breach of an executory contract by an absolute refusal to 
perform it as applied to contracts for services, for marriage, and 
for the manufacture and sale of goods. Hochster vs. Tour (2 
El. & B., 678) treats of contract for services; Frost vs. Knight 
(L. R., 7 Ex., 111), defendant had promised to marry plaintiff so 
soon as his (defendant’s) father should die; defendant announced 
his refusal to perform and it was held an action would lie for 
breach in father’s lifetime; Brown vs. Odill, 104 Tenn., 250. 
Numerous other cases are cited in Capital Traction Co. vs. Hof, 
174 U.S., 1. In this state there are cases dealing with varying 
facts. Burtis vs. Thompson (42 N. Y., 246, 1 Am. Rep., 516) 
holds that in a breach of promise of marriage action may be 
brought at once, although time of performance had not arrived. 
Howard vs. Daly (61 N. Y., 362) holds that a contract for future 
employment, repudiated by employer, authorizes action to be 
brought at once for the breach. Windmuller vs. Pope (107 N. 
Y., 674): Purchaser of goods prior to time for delivery notified 
seller that he would not receive them. Vendor held entitled to 
sue at once. Speer vs. Phoenix Mutual Life Ins. Co. (36 Hun, 
322), already cited and quoted from, applies the doctrine under 
discussion to the contract of insurance repudiated by the com- 
pany. In Cutter vs. Powell (2 Smith’s Leading Cases, at page 
1220 et seq.) will be found a learned and exhaustive note upon 
this general subject. 
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The principle to be extracted from the cases is that if one 
party to a contract informs the other party that he repudiates it, 
regards it as terminated, the other party has two courses open 
to him. He can take the notifying party at his word and sue at 
once for damages, or he can go into equity and compel perform- 
ance. There is certainly no hardship in applying this rule to the 
case before us. 

If, as I insist, the Langan Case, supra, offers no obstacle, 
what is there in the position of this defendant that calls for the 
protection of the court? It has refused to accept premiums 
when due. It has declared to the plaintiff that his policies had 
lapsed and forfeited; that he had no interest therein; that he 
was too old and it would not carry his risk longer. I see no 
legal objection to this court including co-operative and assess- 
ment insurance associations in the list of cases where the doc- 
trine that there may be an anticipatory breach of an executory 
contract, by an absolute refusal to perform it, which will war- 
rant an immediate action at law for damages. Experience and 
the records of this court establish that it is not the modern crea- 
tion, generally described as the co-operative mutual benefit and 
assessment association, which most needs judicial protection, 
but rather the indigent, ignorant and unprotected policyholder, 
who, in many instances, after paying premiums for eighteen or 
twenty years, finds himself in his old age entangled in the provi- 
sions of artfully or ignorantly drawn contracts and confronted 
with the possible loss of insurance he has maintained for those 
dependent upon him by a life of toil and self-denial. 

The courts below made a proper disposition of this case, and 
the judgment should be affirmed, with costs. 

Cullen, C. J., and Gray, Werner and Willard Bartlett, JJ., con- 
cur with Vann, J. Edward T. Bartlett, J., reads dissenting 
opinion. Chase, J., not sitting. 

Judgment reversed, etc. 
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LOWER COURT DECISIONS. 


WAIVER OF IRON-SAFE CLAUSE. 
St. Louis (Mo.) Court of Appeals. 


RUDD 
v8. 
AMERICAN GUARANTEE FUND MUT. FIRE INS. CO.” 


Local agents having authority to make contracts of insurance and receive 
premiums and deliver policies may waive the policy provisions, 
though it provides that such waiver can only be made by a written 
agreement signed by the president or secretary. 

Knowledge of such agent issuing the policy that the insured has no iron 
safe, and is unable to remove his books from the insured premises 
on account of his business, is a waiver of the iron-safe clause. 


Where the adjuster testified that he was ignorant that the iron-safe clause 
had been violated and that the books were lost, when he adjusted and 
consented to settle the loss, the agreement to settle was not a waiver 
of the violation unless the agent at the time knew the books had been 
destroyed. But an agreement with the adjuster that any action taken 
in investigating the loss should not waive any of the policy condi- 
tions or the rights of the parties did not prevent the promise to pay 
the loss from estopping the company to insist on a forfeiture for 
violation of the policy provisions. 

An instruction that if, while the policy was in force, part of the property 
was destroyed without fault of the insured and proper proofs were 
made, the insured could recover was error where the defense was 
violation of the iron-safe clause. 


Appeal from Circuit Court, Dent County. Action by W. E. 
Rudd against the American Guarantee Fund Mutual Fire Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. 


A. E. McGLASHEN and BARCLAY & FAUNTLEROY, for Appel- 
lant. 
Corr & Ermer, for Respondent. 


Goong, J. 
This is an action on a fire insurance policy issued by the de- 
fendant company October 16, 1903, to run for one vear and cov- 
ering a stock of drugs and merchandise contained in a store in 
the town of Anutt, in Dent County, Mo. The stock was entirely 
destroyed by fire July 25, 1904, the store building having been 


*%* Decision rendered, June 5, 1906. 
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ignited by some unknown cause. It was agreed at the trial that 
the loss to plaintiff on the property covered by the policy was 
greater than $500, the maximum indemnity to be paid in case of 
loss by fire. The action was instituted to recover that sum. A 
few days after the fire the company sent plaintiff blank proofs 
of loss which he filled out, signed and returned to the company. 
No point is made that the proofs furnished fell short of comply- 
ing with the requirements of the policy. In defense a violation 
of the “inventory and iron-safe clause” of the policy was pleaded. 
This stipulation required the assured to take a complete inven- 
tory of stock at least once in each calendar year, and unless such 
inventory had been taken within twelve months prior to the date 
of the policy, to take one in detail within thirty days. It also re- 
quired him to keep a set of books clearly setting forth a com- 
plete record of the business transacted for cash and on credit, 
including purchases, sales and shipments, from the date of the 
inventory, and during the continuance of the policy, and to keep 
such books and inventory securely locked in a fireproof safe at 
night, and at all times when the building containing the insured 
stock was not open for business; or failing this, to keep such 
books and inventory in some place not exposed to a fire which 
might destroy the building. It was further provided that if the 
assured failed to produce such books and inventory for the in- 
spection of the company on demand, the policy should become 
void, and there could be no recovery on it. The defendant al- 
leged that plaintiff failed to make an inventory in compliance 
with the clauses we have digested; that he did not keep a set of 
books showing purchases and shipments during the term the 
insurance contract was in force, or keep such books and inven- 
tory locked in an iron safe, or other place not exposed to fire, 
and did not produce such books on demand of defendant, though 
the fire occurred when the building where plaintiff kept his 
store was not open for business; that is, did not occur during 
business hours: that whatever inventories or books plaintiff 
kept were destroyed by the fire and plaintiff was unable to pro- 
duce any books or inventories from failure to preserve the same 
in a fireproof iron safe or other place not exposed to fire. There- 
fore, it is alleged the policy became null and void and defendant 
tendered into court and offered to return to plaintiff, the pre- 
mium paid for the insurance. 

A reply was filed denying each allegation of the answer and 
averring in avoidance of defendant’s plea in bar, that John M. 
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Stephens is defendant’s agent at Salem; that plaintiff made ap- 
plication to said Stephens for insurance on the property covered 
by the policy, and at the time of applying for it, informed Steph- 
ens that the drug store and said business would be conducted in 
connection with plaintiff's practice as a physician; that he did 
not employ a clerk nor keep the store open regularly for busi- 
ness ; that Stephens was also informed at the time of such appli- 
cation that plaintiff did not have an iron safe and this fact was 
well known to said agent from a personal inspection of the risk; 
that Stephens told plaintiff it was not necessary to have an iron 
safe; that plaintiff's profession called him away from the store 
at all times of the day and night and said calls for his profes- 
sional services were so urgent that plaintiff was compelled to 
leave without having time to put his books in a place of safety; 
that plaintiff did keep a set of books showing the sales made by 
him, and invoices of all goods he purchased, and said agent knew 
the kind and character of books kept and where they were ex- 
pected to be kept, and assented to the keeping of them in such 
manner, and waived the keeping of them in an iron safe; that 
with this understanding, plaintiff paid the agent the premium, 
and it was accepted by the company, and the policy issued; by 
which act defendant, through its agent, waived all right to claim 
any benefit from said conditions set forth in the answer; that 
plaintiff can produce, and has offered to produce to defendant’s 
adjuster, and now offers to produce the bills of invoice of all 
purchases made by him, and make full proofs of loss, but the 
same were not demanded by said adjuster; that defendant’s ad- 
juster agreed to pay the loss to plaintiff by reason of said fire, at 
the expiration of the time fixed for payment of losses by the 
policy, said adjuster having agreed to pay plaintiff's loss in full 
after having made an investigation concerning the origin of the 
fire; that by agreeing to pay said loss in full, there became an 
accord and satisfaction of damage and loss on part of plaintiff, 
and defendant waived any forfeiture of the policy it might have 
asserted, and is now estopped from asserting a forfeiture. 

The policy contained the clauses alleged in the answer, and it 
was proved the fire occurred at night when the store was not 
open for business; that plaintiff told Stephens, the agent to 
whom he made application for insurance, that plaintiff kept no 
clerk, and the store would be closed at irregular hours; that 
there was no iron safe in it; that whenever plaintiff knew he 
was to be away for any length of time he would leave his books 
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at the store of Mr. Porter in the same town. When negotiating 
for the insurance, plaintiff objected to the iron-safe clause in the 
policy, explaining to the agent that it would be impossible, on 
account of his professional practice to secure his books from fire 
in the manner required by that clause. Both he and Stephens 
swore the latter consented to accept his application for the policy 
on the understanding that keeping the books in an iron safe or 
some place where they would be safe from fire which might con- 
sume plaintiff’s store building, would not be obligatory on plain- 
tiff. A written application for the insurance was signed in plain- 
tiff's name by his brother-in-law, who, according to plaintiff's 
testimony, had authority to act for him. This application was 
dated October 13, 1903, and contained certain statements and 
warranties; among others, that plaintiff would comply with the 
inventory and iron-safe requirement. One clause of the policy 
was the following :— 

This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreements or conditions as may be indorsed hereon, or 
added hereto, and no officer, agent or other representative of 
this company, except the president or secretary, shall have 
power to waive any provision, or any condition of this policy, 
except such as by the terms of this policy, may be the subject 
of agreement indorsed hereon, or added hereto, and as to such 
provisions and conditions, no officer, agent or representative 
shall have such power, or be deemed or held to have waived 
such provisions or conditions unless such waiver, if any, shall 
be written upon or attached hereto. Nor shall any privilege 
or permission affecting the insurance under this policy exist 
or be claimed by the insured, unless so written or attached 
and signed by the general agents. 


Some six weeks after the fire a special agent or adjuster vis- 
ited Anutt for the purpose of investigating the loss. The testi- 
mony for plaintiff is that after he had looked into the matter 
this adjuster said he was satisfied the loss was an honest one and 
greater than the amount of indemnity provided; that plaintiff’s 
claim would not be contested by the company, but he would be 
paid in a few days; that the money would be paid to the Salem 
Bank, and plaintiff must deposit his policy there, and a receipt 
for the $500 to be paid him. The adjuster denied making such 
a statement, and swore he had no power to adjust losses except 
subject to the company’s approval. At the time of his visit he 
procured plaintiff's signature to the following document :— 
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It is hereby mutually agreed and stipulated by and between 
W. E. Rudd, party of the first part and the Mercantile Town 
Mutual Insurance Company, and American Guaranty Fund 
Mutual Fire Insurance Company, party of the second part, 
that any action taken by the party of the second part in in- 
vestigating the cause of the fire, or investigating and ascertain- 
ing the amount of loss and damage to the property of the party 
of the first part caused by fire alleged to have occurred on the 
25th day of July, 1904, shall not waive or invalidate any of the 
conditions of the policy of the party of the second part, held by 
the party of the first part, and shall not waive or invalidate 
any rights whatever of either of the parties to this agreement. 
The intent of this agreement is to preserve the rights of all the 
parties hereto, and provide for an investigation of the fire and 
the determination of the amount of the loss or damage, in 
order that the party of the first part may not be delayed un- 
necessarily in his business, and in order that the amount of his 
claim may be ascertained and determined without regard to 


the liability of the party of the second part. 

Defendant objected to all the testimony regarding conversa- 
tions between plaintiff and Stephens, the local agent of defend- 
ant at Salem, tending to show an agreement by Stephens made 
anterior to the issuance of the policy, that the inventory and iron- 
safe clause should not be obligatory; also, to testimony of state- 
ments by the adjuster that the loss would be settled. and to in- 
structions recognizing such statements and acts of Stephens as 
a waiver of compliance by plaintiff with the inventory and iron- 
safe clause, and a waiver by the adjuster of any forfeiture for 
non-compliance even if Stephens had not waived the clause in 
making the contract. These objections were overruled and 
exceptions saved. The verdict and judgment were for plaintiff, 
and defendant appealed. 

There was evidence for the jury on the issue of waiver by 
Stephens, defendant’s local agent, of the inventory and iron-safe 
clause. Indeed, the evidence was conclusive in favor of a waiver, 
if plaintiff and Stephens are to be believed. The former acted in 
good faith about the requirement, notifying Stephens when he 
applied for insurance that it would be impossible for him to con- 
form to it because his practice as a physician called him away 
from the store, and as he had no clerk he would be forced to 
close the building frequently during business hours, instead of 
keeping it open continually. The clause in question required the 
books of account and the inventory to be kept in an iron safe or 
other place secure from fire, whenever the building in which the 
merchandise was contained, was closed; a requirement incom- 
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patible with the professional engagements of plaintiff. He and 
Stephens discussed the matter, and the latter informed him in 
effect, that the company would waive the stipulation, and he need 
not comply with it. This case must be determined according to 
the latest decisions of the Supreme Court, which are in conflict 
with some decisions of the two appellate courts and, perhaps, 
with earlier decisions of the Supreme Court. Local agents of 
insurance companies vested with authority to make contracts to 
insure property, countersign, issue, and deliver policies and re- 
ceive premiums, stand in the place of the companies in dealing 
with applicants for policies, and may waive stipulations which 
purport to be essential to the validity of the contract: Parsons 
vs. Ins. Co., 132 Mo., 583, 592; Rissler vs. Ins. Co., 150 Mo., 
306, 374; Carr vs. Ins. Co., 100 Mo. App., 602; Springfield, etc., 
Co. vs. Ins. Co., 151 Mo., 90, 98; Weed vs. Ins. Co., 116 N. Y., 
117; I Joyce, Ins., § 439. According to these authorities, and we 
are bound by them, this rule prevails over a restriction in the 
policy prescribing a particular mode in which its terms may be 
waived or designating particular persons who alone have power 
to waive aterm. Probably the rule has grown out of the repug- 
nance of equity to forfeitures and its unwillingness to permit the 
forfeiture of an insurance policy to be accomplished by the fraud 
of the company. No point is made that the authority of Mr. 
Stephens was too narrow to make this rule applicable to the 
facts of the present case. 

The position of the company is that as the oral assent by 
Stephens to plaintiff's keeping his books and inventory in the 
storeroom and exposed to destruction by a fire which would de- 
stroy the merchandise, was given during the negotiation for in- 
surance and anterior to the delivery of the policy. It was super- 
seded by this document, which, when delivered, became the sole 
evidence of the contract. In other words, the rule is invoked 
that oral evidence is not admissible to contradict or vary the 
terms of a written instrument or ingraft a stipulation on it. The 
position that the court erred in receiving testimony regarding 
the oral agreement, and in treating it as evidence of a waiver by 
the company of the iron-safe clause, is untenable under the de- 
cisions in this state, and in many other jurisdictions. Stephens, 
as the full representative of the company, had power to waive 
the stipulation in question and did waive it by accepting the pre- 
mium, and permitting the policy to stand without objection when 
he knew the stipulation was not being, and would not be, ob- 
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served: Riley vs. Ins. Co. (Mo. App.), 92 S. W., 1147. The law 
imputes the power to him. In such instances the waiver con- 
tains the elements of estoppel; and this is emphatically true in 
the present case, wherein the defense that plaintiff did not com- 
ply with the iron-safe clause is unconscionable, in view of the 
fact that the policy was issued to him, and his premium accepted 
after he had declared that it was impossible for him to observe 
the clause, and he would take the insurance only if compliance 
was excused. A waiver or estoppel has been allowed against 
an insurance company, because of the conduct of its local agent, 
when the facts before the court were exactly like those in the 
case at bar, and when the facts, though different, were so analo- 
gous as to rendex the point calling for decision, the same in prin- 
ciple as the one involved here. Identical cases wherein the issue 
was whether the acts of the local agents at the time the applica- 
tions for insurance were presented, waived the necessity for 
compliance with the iron-safe clause, are: Parsons vs. Ins. Co.; 
Rissler vs. Ins. Cu., supra; Bush vs. Ins. Co., 85 Mo. App., 155: 
Hanna vs. Ins. Co., 109 Mo. App., 152. Analogous cases are 
Springfield, etc., Co. vs. Ins. Co., supra; Thompson vs. Ins. Co., 
169 Mo., 12; Ross-Langford vs. Ins. Co., 97 Mo. App., 79; 
Ormsby vs. Ins. Co., 98 Mo. App., 371; Hackett vs. Phila. Un- 
derwriters, 79 Mo. App., 16. ‘The last cited cases, and many 
others which might be collected, hold, in effect, that, if the agent 
who writes the policy is aware when he does so that some con- 
dition which one of its terms makes essential, and notifies the 
insured that such condition is immaterial or will not be required, 
compliance with the term is waived. We hold that the court 
committed no error in refusing to instruct for a verdict for the 
company because plaintiff failed to preserve his books and in- 
ventory safe from the fire, and in instructing that if he communi- 
cated to Stephens facts regarding his inability to comply with 
such clause and Stephens consented to waive compliance, the 
failure to comply was not a defense, nor in refusing counter in- 
structions requested by the defendant. If this conclusion is op- 
posed to the judgments in Crigler vs. Ins. Co. (49 Mo. App., 11), 
and Gillum vs. Ins. Co. (106 Mo. App., 673), the first of those 
decisions may be treated as overruled by, and the latter as op- 
posed to, the later decisions of our Supreme Court. 

2. The court instructed that if the special agent who visited 
the locality in the middle of September after the loss, was de- 
fendant’s adjuster, and as such and on behalf of defendant, met 
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plaintiff, and they agreed on the amount of the loss, and the 
agent in behalf of defendant, agreed to pay plaintiff the full 
amount of the policy, the jury should find for plaintiff, if they 
further found the agent had authority from the company to ad- 
just and settle the loss. In another instruction the jury were 
told what authority was necessary to constitute an agent of an 
insurance company an adjuster. The definition given is not 
challenged. The same instruction advised the jury that if de- 
fendant’s special agent had the authority necessary to constitute 
him an adjuster and authority to agree on a settlement of the 
loss, either as adjuster or special agent, and did agree with plain- 
tiff on a settlement, then the company was estopped to assert a 
forfeiture of the policy on the grounds set up in the answer; that 
is, for non-observance of the iron-safe clause. The facts in 
proof warranted a finding that the special agent who visited 
plaintiff, came as an adjuster and was empowered to settle with 
plaintiff. When the agent visited plaintiff he asked about the 
books and inventory, and was told they had been consumed. 
There was abundant testimony that after he knew this fact, the 
agent said he was convinced the loss was honest and greater 
than the indemnity named in the policy; and that plaintiff would 
be paid without contest; that the agent told plaintiff to deposit 
his policy and a receipt with the Salem Bank, saying the check to 
pay the loss would be forwarded to the bank. Whether the iron- 
safe clause is intended simply to aid in ascertaining the amount 
of the damages done by a fire, or to diminish the risk of loss by 
preventing, in some measure, the collection of exaggerated in- 
demnities, it is obvious that when a company is satisfied both 
that a fire was of honest origin, and that the damage was greater 
than the amount of the indemnity, all purposes which can be 
served by the preservation of account books and an inventory are 
achieved without those data. According to the testimony for 
plaintiff, there was a complete adjustment of the loss in question, 
and everything was done looking toward settling it, except mak- 
ing the payment. Plaintiff testified that he and the agent agreed 
on a settlement. This testimony .is corroborated by Stephens 
and other witnesses. ‘The adjustment of a loss waives a for- 
feiture for a previous violation of the policy; McCollum vs. Ins. 
Co., 61 Mo. App., 352; Ramsey vs. Ass’n, 71 Mo. App., 383, 13 
Am. & Eng. Ency. Law (2d Ed.), p. 326; 4 Joyce, Ins., 2385; 
Levy vs. Ins. Co., 10 W. Va., 560; Egan vs. Ins. Co., 10 W. Va., 
583; Ill, ete., Co. vs. Archdeacon, 82 IIl., 236; Farmers’, etc., 
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Co. vs. Gargett, 42 Mich., 289; Smith vs. Ins. Co., 62 N. Y., 85; 
Wagner vs. Ins. Co., 143 Pa., 338. The adjuster testified that if 
he said he would pay the loss or agreed on a settlement, it was 
before he knew the books had been consumed. An essential 
element of a waiver is, of course, knowledge of the fact to be 
waived. Therefore, this testimony of the agent presented an 
issue of fact, and the court erred in instructing that the agent’s 
agreement to settle estopped the company from asserting a for- 
feiture for non-compliance with the iron-safe clause, without re- 
quiring a finding that, at the time the agreement was made, the 
agent had knowledge of the destruction of the books. 

3. It is insisted that what the special agent did could be no 
waiver because he took a written agreement from plaintiff that an 
investigation into the cause of the fire, and the amount of the 
loss should not waive any right of either party. Testimony for 
the plaintiff goes to show that instrument was produced, and 
plaintiff's signature obtained after there had been an agreement 
to settle the loss. We have recognized the right of an insurance 
company to protect itself by such an instrument, and likely de- 
fendant is protected against any waiver or estoppel which might 
be asserted from an inquiry into the cause and the extent of the 
loss: Keet-Rountree Co. vs. Ins. Co., 100 Mo. App., 504. But 
there is nothing in the terms of the so-called non-waiver agree- 
ment to protect the company against the consequences of an 
adjustment or settlement. The document provided merely that 
any action taken by the insurance company in investigating and 
ascertaining the cause of the fire, and the amount of damage 
done, should not create a waiver or invalidate any of the condi- 
tions of the policy. It is not clear that an investigation of those 
matters would waive a forfeiture had no non-waiver writing been 
taken. But according to the testimony for plaintiff, the special 
agent did more. He agreed to settle the loss, stated the mode 
in which the settlement would be made and declared, after he 
knew the books had been destroyed, that the indemnity would be 
paid without contest. The rule is that such conduct waived any 
previous ground of forfeiture, and the non-waiver instrument 
neither prevents nor undertakes to prevent the operation of the 
rule. 

4. It is said that the instructions permitted a recovery on an 
alleged accord, which was first set up as a cause of action in the 
reply. When a waiver is relied on, we prefer to see it stated in 
the petition. But it is not true that the action is on an accord 
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or new agreement made between the adjuster and plaintiff after 
the fire, instead of on the original contract. In insurance litiga- 
tion waiver of conditions may be proved under an averment of 
performance. This rule enabled plaintiff to give evidence under 
his petition, going to show the iron-safe clause was waived by 
Stephens when the policy was written, or, if it was not, that a 
forfeiture for non-compliance with it was waived by a settlement. 
The policy itself provided for an adjustment of the loss, and the 
act of the special agent in adjusting it was but carrying out the 
original contract, and constituted no new promise on which plain- 
tiff sued. This was adjudged in Gerhart Realty Co. vs. Ins. Co., 
86 Mo. App., 598. 

5. The court instructed that if the jury found the company is- 
sued the policy sued on, and while it was in force, and without 
fault of plaintiff, part of the property was destroyed, and plaintiff 
made proofs of loss on bianks furnished by the company, or if 
such proofs were waived by the company, the jury should find 
the issues for plaintiff and assess his damages at the value of the 
goods so burned, not exceeding $500. That instruction omitted 
any mention of the defense in the case, and authorized a verdict 
for plaintiff on a finding of facts, none of which was contested. 
It was erroneous. 

The judgment is reversed, and the cause remanded. All con- 
cur, 
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DETACHED BUILDING. 
Kansas City (Mo.) Court of Appeals. 


EVANSTON GOLF CLUB 
v8. 
HOME INS. CoO.* 


Permission was granted by insurer of clubhouse to build a new kitchen 
in place of one attached to the house. The old kitchen was moved 
one hundred feet away. and it was not determined whether it would 
be reattached when it burned. 


Held, That the kitchen was not covered. 


Appeal from Circuit Court, Jackson County. Action by the 
Evanston Golf Club against the Home Insurance Company. 
From a judgment in favor of defendant, plaintiff appeals. 


ALBERT YOUNG, for Appellant. 
FYKE & SNIDER, for Respondent. 


ELLISON, J. 
The defendant insured, in two policies, the plaintiff against 


loss by fire of its “two-story frame shingle-roof clubhouse and 
additions thereto, including foundation, gas and water pipes and 
fixtures, and all permanent fixtures for heating and lighting as 
part of the building situated on the north side of Fifteenth Street 
about one hundred yards east of the Chicago & Alton Railroad 
tracks between Independence, Mo., and Kansas City, Mo. By 
one of said policies respondent also insured appellant to the ex- 
tent of $1,700 on clubhouse furniture and fixtures, etc., and 
$300 on its stock of wines, liquors, cigars and smokers’ articles, 
all while contained in the above-described clubhouse building and 
additions”. At the time these policies took effect the clubhouse 
was a single compact building, including the kitchen. After- 
ward plaintiff procured from defendant a “permit” to “make al- 
terations, additions and repairs for a period of forty days”. This 
permit was to cover the building on of a new kitchen in place of 
the one then attached to and a part of the clubhouse. To do this 
the contractor detached the old kitchen and removed it away a 
distance of one hundred feet, but still on plaintiff's grounds. 
There it stood, with the side out which had’ been next to the 
% Decision rendered, June 18, 1906. 
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building from which it was taken. Shortly thereafter it was 
struck by lightning and burned. The defendant refused to pay 
plaintiff's claim for the loss, and this suit resulted, and was de- 
termined for defendant in the trial court. 

In O’Keefe vs. Ins. Co. (140 Mo., 558) Judge Gantt said that 
“over thirty years ago this court in Nave vs. Ins. Co. (37 Mo., 
430) held that ‘a policy of insurance upon a building is an 
insurance upon the building as such, and not upon the 
material of which it is composed’”. That statement is ap- 
plicable to the facts of this case. The final disposition of 
the portion of the building removed was not determined when 
it was destroyed. It was determined that it would be reattached 
to the main building. It was in fact no longer a part of the thing 
insured, a fact which distinguishes this case from those cited by 
plaintiff. Borrowing a suggestion of defendant’s counsel, is it 
not plain that if after the new kitchen had been built, the whole 
building had been destroyed by fire, but the old kitchen, standing 
one hundred feet away, had been left unharmed, plaintiff would 
have claimed a total loss? It is not reasonable to suppose it 
would have been content to have had the value of the old kitchen 
deducted. This case does not present, as plaintiff seems to sup- 
pose, a question of increase of the risk. The question is whether 
a part of the clubhouse, as it was at time of the fire, was burned. 

We regard the judgment of the trial court as for the right 
party, and it is affirmed. All concur. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


KNOWLEDGE OF AGENT AS TO TITLE. 


In the case of Continental Insurance Company vs. Cummings 
et al., decided by the Civil Court of Appeals of Texas, June 6, 
1906, it was held that knowledge of title acquired by an agent 
several years before the policy was issued was not chargeable to 
the company in the absence of proof that he was then its agent, 
or that it was then insuring the property. 


MuTuAL COMPANY—INSOLVENCY, 

In the case of Nichol vs. Murphy, decided by the Supreme 
Court of Michigan, July 23, 1906, it was held that a limitation in 
the contract of a member will not relieve him from liability for a 
proportionate share of the losses and expenses of a mutual fire 
insurance company, in case its affairs are being wound up by a 
receiver. Where the member delivered his policy to the agent 
with a request to withdraw from the company, but failed to pay 
an assessment that was due, he was not relieved from further 
assessments during the term of his policy. 





CONTENTS OF NOVEMBER NUMBER 


INDEX OF DECISIONS. 


Accident—Effect of disease 
Agent—Knowledge of title 
—Responsibility for statement in application 
Application—Effect of misrepresentation 
—When filled by agent 
Assessment—In case of insolvency 
Benevolent society —Change of beneficiary 
Damages—As penalty for litigation 
Garnishment—Validity of service 
Guarantee—Culpable negligence defined 
Iron safe—Waiver of clause 
Mortgage—Change of title by merger 
Mutual company—Assessment in case of insolvency 
Notice—In case of standard policy 
Premium —Construction of days of grace 
—Effect of non-payment; reinstatement 

Reinstatement—In case of void policy 
Standard policy—Notice and proofs of loss in case of. 
Stock notes—Title to in case of dissolution 
Subrogation—In case of mortgage 
Title—Change through merger of mortgage; subrogation 

—Knowledge of agent 
Wife’s policy—Change of beneficiary 





Insurance Law Journal. 


CONTENTS. 


CASES DECIDED. 


(atin aceite eee 


Anderson et al, vs. Buckley et al 
Blum vs. New York Life Ins. Co. et al.......... 
Fort Scott Bldg. & Ioan Ass’n vs. Palatine Ins. 


Gleason vs. Canterbury Mut. Fire Ins. Co 
Grattan vs. Prudential Ins. Co. of America....... 
Jiroch vs. Travelers Ins. Co 

Keller vs. Home Life Ins, Co 

Kelly vs. Security Mut. Life Ins. Co............. 
Knights of Maccabees of the World vs. Sackett 


Rinker vs. A2tna Life Ins. Co 
Tatum et al. vs. Niagara Fire Ins. Co. et al 


United States Fidelity & Guaranty Co. vs. Des 
Moines Nat. Bank 


LOWER COURT DECISIONS. 
Evanston Golf Club vs. Home Ins. Co 


Rudd vs. American Guarantee Fund Mut. Fire 


DAG A ns Cease RE OREM RE RR Pe CS Mie cnswee in 


MISCELLANEOUS DECISIONS, 
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ACCIDENT. 
1. Buioop Potsonina. 


An accident policy exempted from death resulting directly or indirectiy 
from bodily infirmity or disease. The insured accidentally fell, caus- 
ing an abrasion oi the skin, and died from blood poisoning resulting 
from bacterial infection through the wound. 

Held, That a finding that the accident was the sole and proximate cause of 
death will not be disturbed. The exemption did not apply to bac- 
terial infection due to accident. a 

Held, That the case did not come within a policy exemption from injury re- 
sulting from poison or infection or anything accidentally administered, 
absorbed or inhaled, which applied only where these were the proxi- 
mate cause of the injury. 


—Cary vs. Preferred Acc. Ins. Co. of New York, 481. 


2. CHANGE oF CLASSIFICATION BY BENEVOLENT SOCIETY. 


An accident policy in a benevolent association provided that in case the 
insured was engaged in an occupation classed as more hazardous 
than that named in the policy, the amount insured should be reduced 
to the sum which the premium would purchase in case of such hazard. 

Held, That the classification could not be subsequently changed to reduce 
the amount to which he was entitled in the absence of a stipulation to 
that effect. 

Held, That the ignoring of notice of such change and a request from the 
society to forward his policy to be rewritten and a continuance of 
his former payments by the insured did not conclusively show his 
acquiescence in such change. 

—Morse vs. Fraternal Acc. Ass’n of America, 451. 


3. Errect oF DISEASE. 


accident policy exempted injuries resulting wholly or partly from 
disease. Gangrene resulted from a burn and compelled an amputation 
of the leg. There was evidence that the insured had, prior to the 
issue of the policy, been troubled with diabetes as indicated by sugar 
in the urine, but had been cured. Diabetes might be developed by 
the shock of the accident, and sugar was afterward found in the urine. 
Held, That a finding by the jury that the disease developed after the acci- 
dent was justified, 
—Jiroch vs. Travelers Ins. Co., 936. 


4. Escaprine Gas. 


Death resulting from gas escaping in the room where the insured slept, 
and unconsciously inhaled by him, does not exempt from liability un- 
der the provision of an accident policy that it should not cover death 
resulting wholly or partly, directly or indirectly, from any gas or 
vapor. 

—Travelers Ins. Co. vs. Ayers, 164. 
VoL, XXXV.—61. 
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5. EvipEnce oF—NOoTICE AND PROOFs OF. 


In case of an accident policy the burden of proving death through ex- 
ternal, violent and accidental means is on the plaintiff, but is met by 
showing death through unexplained external and violent means. 


Evidence establishing that the results of an external injury, and which 
would not otherwise have followed, produced death, justified a finding 
that death was due solely to accidental causes. 


Failure to give immediate notice of an accident, when required by the 
policy, will not result in forfeiture when not so stipulated, though 
iailure to furnish proofs of death as required is made a ground of for- 
feiture, 

A requirement that proofs of death shall be furnished within a specified 
time is sufficiently complied with by such proofs as establish a prima 
facie case, and when preliminary proofs were returned on the ground 
that the proofs did not contain the affidavit of persons having personal 
knowledge of the circumstances connected with the injury showing 
that death was due to accidental causes and the company declined to 
accept preliminary proofs that were all which the policy required, 
the requirement as to such proofs within a stated time was waived. 


—Preferred Acc. Ins. Co. vs. Fielding, 260. 


6. Excreprep [NJuRIEs. 


In an action on an accident insurance policy the burden is on the com- 
pany to show that the accident happened by reason of something 
that was excepted from the provisions of the policy and not upon the 
insured to affirmatively show that the accident did not occur by rea- 
son of any or all of the exceptions incorporated therein. 


Policies of accident insurance, like other contracts, must be construed 
with reference to what was the probable intention of the parties, 
what interest was to be protected and what dangers guarded against. 


Where policy excepted injuries occasioned on the “right of way” of a 
railroad, such clause was held to include only the road bed or track, 
and not the entire width of the railroad company’s land. 


—Starr vs. Altna Life Ins. Co., 140. 


= 


7. Immep1aTE Notice. 


Where an accident policy required immediate notice, and no notice was 
given until 139 days after the accident and sixty-seven days after the 
death which ensued, an objection to the validity of the claim on 
other grounds where the failure of notice was made one of the 
grounds of its final rejection was not a waiver of the required 
notice. 

Held, That the failure of the insured to give such notice without any rea- 
sonable excuse appearing defeated any claims that the beneficiary 
might have had on account of his death. 

—Travelers Ins. Co. of Hartford, Conn. vs. Nax, 539. 


8. In Case or Diskase —NOTICE OF, 


Under an accident insurance policy insuring against loss of time occa 
sioned by disease, the company is liable for loss of time, by a disease 
proximately occasioned by an injury within the provisions of the 
contract of insurance. 

In cases of insurance against disease caused from accident, the gencral 
rule of law prevails that where back of the disease stands a proximate 
cause, answering in all respects to the terms of the policy, it will not 
suffice to discharge the company that the consequence is accounted a 
disease. 
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Where an injury proximately proceeds from a cause which falls within 
the limitations of the policy, interpreted according to the ordinary un- 
derstanding of the force of the words, that interpretation is to be pre- 
ferred rather than one which would defeat the protection of the 
assured. 

Notice of accident, means notice within a reasonable time; and where a 
company denies liability on another ground, it waives due notice 
under the terms of its policy. 


—Atna Life Ins. Co. vs. Fitzgerald, 55. 


9. IN CasE oF SvuICcIDE. 


Where the facts clearly indicate death by suicide there is no presumption 
of accidental death. Such presumption only arises where the cause 
of death is doubtful. 

Where death from suicide 1s irresistibly indicated by the facts it is not 
error to withdraw the question from the jury. 


—Supreme Tent Knights of Maccabees of the World vs. King, 577. 


10. Non-PayMENT OF PREMIUM. 


An accident policy was issued in consideration of orders on employers of 
insured, which were specified to be the successive premiums respect- 
ively for two, two, three and five months. The policy provided that 
each payment was fox the period provided, and unless the payment had 
been made the policy should not be liable for injuries received, and 
that no claim should be valid if the insured had left his employer 
without sufficient funds coming to his account to meet the premium. 

Held, That where the accident had occurred twenty-six days after the time 
covered by the first installment paid, and the insured had left his 
employment without sufficient wages coming to him on the next 
pay day to meet the next installment, or without such installment hav- 
ing been paid, there could be no recovery. 


—Aitna Life Ins. Co. vs. Ricks, 775. 


11. Nortce anp Proors or Insury. 


Where notice of an injury is received by an accident insurance company, 
and the company acts upon such notice, it is immaterial as to what 
relationship existed between the sender of the notice and either the 
assured or the beneficiary. 


Where the condition of an insurance policy provides for filing final proof 
of loss upon blanks furnished by the company within thirty days of 
the injury, and the company, with knowledge of the injury, neglects 
to furnish such blanks within the specified time, such conduct on the 
part of the company is a waiver of the condition as to time. 


— Continental Casualty Co. vs. Buchtel, 389. 


‘ 


12. Rupture From Strain. 


The insured while assisting in carrying a door weighing about eighty-six 
pounds along a level street, suddenly fell down and died from a rup- 
tured heart, which was found to be badly diseased. 


Held, That this was not death from the result of an injury sustained from 
extraordinary, violent and accidental means independent of all other 
causes, within the meaning of an accident policy. 


—Shanberg vs. Fidelity § Casualty Co., 649. 


13. Satisractrory Proors or—DIsEAsE. 


The proofs furnished in compliance with the policy are simply a condition 
to recovery. Proois furnished at the trial do not take their place and 
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are not limited to the facts stated in the preliminary proofs to the 
company. The sufficiency of the latter is a separate question. 


Proofs of injury from accident were required by the policy to be satis- 
factory to the directors. 


Held, That the latter could not deprive the insured of his rights by unrea- 
sonably refusing to be satisfied. The requirement is the same as if 
the words “acting reasonably” were inserted. 


The burden of showing that there was no exposure to unnecessary dan- 
ger rests with the company and need not in proofs of disability be 
negatived by the insured. 


Where the insured was seventy-six years of age and his foot suddenly 
gave way while on a station platform, about to board a train, causing 
him to fall against the approaching train and crushing the foot, the 
question of negligence was for the jury. 

The sudden giving away of the foot without apparent cause was not, as a 
matter of law, such a disorder as to be a disease within the meaning 
of the contract, precluding recovery. 


—Noyes vs. Commercial Travelers’ Eastern Acc. Ase’n, 193. 


14, Toran DisaBriity. 


The benefits of an accident policy were limited to injuries which totally 
disable the insured from performing the duties of his occupation, im. 
mediately following their receipt. 

Held, That where, after the receipt of the injury the insured was able to 
continue his occupation as before for over a week, and for several 
days afterward was able to do more or less work, no liability attached 
under the policy. 

Letherer vs. United States Health § Ace. Ins. Co., 855. 


15. Whar Constitutes SUNSTROKE. 


The word “sunstroke”’, when used in an insurance policy in describing 
one of the risks covered, should not be interpreted as applying only 
to an effect produced by the heat of the sun, unless the context or 
other special consideration require it. The term unexplained de- 
notes a condition produced by any heat, solar or artificial. 

In an action upon an accident insurance policy containing a provision 
that loss of time due to sunstroke should be deemed to be due to 
external, violent and purely accidental causes, and should entitle the 
insured to full benefits according to the terms of the policy, where 
the plaintiff's claim is based upon a loss which he alleges was due to 
sunstroke, he is not precluded from recovery by the fact that his dis- 
ability was occasioned by exposure to the heat of a furnace, not to 
that of the sun. 

—Continental Casualty Co. vs. Johnson, 681. 


ACCOUNTING. See Surptus. 


ACTION. 
WAIVER OF FILING PROOFs. 


A policy provision that no action should be maintainable until three 
months after proofs of loss must be filed is binding, and a waiver oi 
the provision requiring such filing does not affect it. 


—Davis vs. United States Health § Accident Co., 817. 


ADDITION. 
Wuat ConstTITUres. 


Permission was granted by insurer of clubhouse to build a new kitchen 
in place of one attached to the house. The old kitchen was moved 
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one hundred feet away. and it was not determined whether it would 
be reattached when it burned. 


Held, That the kitchen was not covered. 
— Evanston Golf Club vs. Home Ins. Co., 958. 


ADJUSTER. See Inon Sarr 3, 5. 
ADJUSTMENT. See MortGace 


AGE. 
MISREPRESENTATION AS TO. 


Under the statute a misrepresentation was not material unless made with 
intent to deceive or the misrepresentation increased the risk. 

Held, That in case of an endowment policy for twenty years it could not, 
as matter of law, be said that where the age was given as twenty-two 
the fact that it was thirty could not be said to increase the risk, 
whatever might be the case in a whole life policy. The question and 
that of intent to deceive were for the jury. 

—Coughlin vs. Metropolitan Life Ins. Co., 237. 


AGENT. 
1. AvTHoRITY IN CasE OF FoREIGN ComPANY—WAIVER OF ProoFs oF Loss. 


Where a company incorporated under the laws of a foreign country es- 
tablishes a branch office in the United States, with a board of directors 
and a general manager who has full power to make insurance con- 
tracts, adjust losses and receive premiums without consulting the 
home office, the actions of such manager regarding a policy must be 
regarded as those of the home office; and where it appeared that the 
general agent appointed by such manager was notified by the latter 
that the case was entirely in his hands to act according to his dis- 
cretion, such agent was vested with the powers of the home office. 

A provision that no conditions of the policy could be waived, except by in- 
dorsement, does not apply to waiver of proofs of loss. 

A provision restricting the power of agents to waive proofs of loss within 
sixty days may be waived, and though the policy provides that no 
suit shall be sooner begun, such suit may be brought where liability 
is denied. 

A policy provision that in any matter relating to the insurance, no party, 
unless authorized in writing, shall be deemed the agent of the in- 
surer, may be waived. 

—Frost vs. North British § Mercantile Ins. Co., 3. 


2. AvutTHORITY TO WaIvE Ponicy ConpDiTIONs. 


From the mere fact that one delivered a policy of fire insurance in the 
preparation or execution of which he did not participate, and is not 
shown to have been authorized to participate, it cannot be inferred 
that he had authority to modify the contract or to waive any of its 
covenants or stipulations. 

—Shackelford § Dickey vs. Indemnity Fire Ins. Co., 398. 


3. KNOWLEDGE OF, 


If the agent of a fire insurance company has knowledge of past conditions 
or existing facts avoiding a policy which is secured by him, by reason 
of such facts being within certain prohibitions that will avoid the 
policy, the company issuing the policy with this knowledge on the 
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part of the agent cannot insist upon these facts for the purpose of 
avoiding liability. 
— Wensel vs. Property Mut. Ins. Ass’n, 115. 


4. LicENsE In CasE oF ForEIGN Company —AUTHORITY OF BROKER—DELIVERY— 
MoRTGAGEE. 


The Insurance Commissioner was notified by a foreign company that 
authority had been given to a certain party to appoint agents for it, 
and requested that licenses should be granted to those appointed, 
and agreed to be bound by their actions as if they were officers. The 
party designated thereafter requested a license for an agent named, 
but imposed no limitation in the letter on his authority, and the 
agent so named, after being licensed, delivered a policy to the in- 
sured, contrary to the instructions of the company. 

Held, That the company was bound by his act. 


The policy was applied for by a broker and was received by the local agent 
and countersigned and given to his clerk for delivery to the insured, 
to whom it was directly delivered. 


Held, That the agency of the broker terminated with the countersigning 
and delivery of the policy, and that his subsequent knowledge of a 
letter from the company concerning it was not knowledge of the 
insured. 

Held, That a delivery of the policy on the promise of insured to pay the 
premium in installments was binding in the absence of any provision 
in the policy to the contrary. 

Held, That authority ‘to conduct the business of insurance in the state” 
for a foreign corporation included authority to receive proofs of loss 
and adjust the loss, or to arrange for arbitration as to the amount. 

Where loss was payable to mortgagee his consent was sufficient to sup- 
port an action previously begun by the mortgagor insured, on the 
policy. 

—Green vs. Star Fire Ins. Co., 489. 


5. Wuat Constitutes iN Case oF ForEIGN Company — LICENSE OF. 


The contract of insurance is completed at the place where the policy is 
delivered and the first premium collected. 


A person who is obligated to solicit insurance for a particular company, 
and to abstain from soliciting insurance for any other company, is an 
agent, and not a broker. 


Where the functions of such a person consist in soliciting the insurance, 
receiving the application for insurance, forwarding same, receiving 
in return the policy, and delivering same and collecting the first pre- 
mium, he must be held to be an agent, and not a mere drummer, in 
the ordinary sense of that term. 


The operations of such an agent constitute a “doing and conducting of 
an insurance business,” within the terms of an ordinance levying a 
license for the doing and conducting of an insurance business through 
an agency, of whatsoever kind. 

A separate license may be exacted of a foreign insurance company by 
every municipality within whose limits it does and conducts an in- 
surance business. 

And such company will not be relieved from the liability for such license 
by prooi that it has already paid to the city of New Orleans a license 
predicated upon the business done by it throughout the state. Pay- 
ment to a person other than the creditor does not extinguish the debt. 
—City of Lake Charles vs. Equitable Life Assur. Soc of United States, 15. 
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See CaNcELLATION; IRon Sare 5; Mepicat Examiner; OTHER INSURANCE 3 ; 
Pouicy 1; Premium 8, 9, 10; Premium Nore; Resate 1, 2; REMOVAL; 
VacanT 1, 3, 4. 


ALIENATION. See Tirte. 


APPLICATION. 
1. Evmence WHEN Nor ATTAcHED TO Poticy. 


A statute which provides that every policy. containing a reference to an 
application must have a copy of the same attached, and unless so 
attached the application is not to be considered a part of the policy 
nor be admissible in evidence, does not prevent the use of an applica- 
tion in evidence to prove fraud, where it has not been referred to in 
the policy. 

A medical witness had, previous to the issue of the policy, examined the 
insured for another company, and at the time had written out 
his statements in the application then made, but testified that he had 
no recollection of the circumstances, and seeing the application did not 
refresh his memory. though he then knew that the statements were 
true when made by him. 

Held, That the statement was inadmissible, but he was entitled to use it 
to aid his testimony. 

—Holden vs. Prudential Life Ins. Co. of America, 532. 


2, Faruure to AtTacH Copy or. 


A statute provided that a policy containing a reference to the application 
either as part of the policy or having any bearing thereon, must have 
a copy of the application attached. 

Held, That a failure to comply precluded a defense based on anything 
contained in the application. 

Held, That a defense on the ground of fraudulent representations in the 
answers to the medical examiner was based on the application, of 
which such medical examination is part. 

Held, That ithe enactment of such a statute is within the recognized power 
of the state, and the company failing to comply must be deemed to 
rely solely on the policy. 

Where it was claimed that the policy was issued in another state whose 
statute simply required a copy of the application to be attached it 
was for the court to determine the effect of such a statute. 

—Rauen vs. Prudential Ins. Co. of America, 288. 


3. HEALTH oF PROSTITUTE—EVIDENCE OF PHYSICIAN. 


Where the insurance was on the life of a prostitute, and the report of the 
examining physician of a health board, as well as the testimony of 
others, tended to show an absence of heart trouble, as claimed by the 
company, the question was for the jury. 

The testimony of physicians as to information which they acquired while 
attending assured as a patient was incompetent. 

Whether the keeper of a house of ill fame was properly a housewife, as 
stated in the application, was for the jury to decide. 

Where the proof that she was such a keeper was not disputed, it was error 
to submit the question to a jury. 

It was for the jury to say on the evidence whether the agent had knowl- 
edge of her business when taking her application and premiums, and 
whether the company was estopped thereby from setting up the fact. 

—Perry vs. John Hancock Mut. Life Ins. Co., 452. 
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4. KNOWLEDGE OF AGENT AS TO HEALTH. 


The application was a warranty, and provided that if the statements it 
contained were untrue or fraudulent they defeated the policy, whether 
written by the applicant or not. 

Held, That disclosure of the true condition of his health to the soliciting 
agent, who did not put them down in the application, did not excuse 
a breach of warranty through false answers as to his health given to 
the medical examiner and inserted by him in the application. 


Held, That the company was not bound by information as to health given 
to its solicitor. 


—Butler vs. Michigan Mut. Life Ins. Co., 471. 


5. MISREPRESENTATION AS TO MEDICAL ExAMINER—DAMAGES. 


The statutory provision that no misrepresentation in the application shail 
be deemed material or render the policy void unless it contributed to 
the event on which the policy becomes payable, and the question is 
for the jury, prevents the avoidance of the policy by showing misrep- 
resentations made which were not material. 

The applicability of such provision cannot be disputed by a party obtain- 
ing an instruction based on it. 

Under such statute, statements to a medical examiner are not made war- 
ranties by a policy provision to that effect. 


A statute permitting an assessment of an additional 10 per cent on the 
amount of loss and a reasonable attorney’s fee as damages in case of 
vexatious refusal to pay a claim, is not unconstitutional. 

Held, In this case, that a finding of vexatious delay was justified and that 
the question as to whether the misrepresentations contributed to the 
loss was for the jury. 


—Keller vs. Home Life Ins. Co., 865. 


6. MISSTATEMENT BY AGENT. 


An answer in the application falsely stated that insured had never had an 
operation. The application was a warranty, and provided that no 
statement to an agent or any other person should be considered as 
brought to the company. 

Held, That evidence that the fact was correctly stated to the agent who 


filled the application, and that the insured signed without reading 
was not admissible. 


—Rinker vs. Bina Life Ins. Co., 892. 
7. REPRESENTATION aS TO HEALTH. 


Where a life insurance policy is procured through fraudulent representa- 
tions of the insured it is void both as to him and the beneficiary. 

Where false statements were alleged regarding health and habits, evidence 
of previous declarations by insured were admissible to show their 
falsity, both against him and the beneficiary. 

Whether such declarations were too remote in time is a question for the 
discretion of the trial judge and his rulings will not be disturbed un- 
less such discretion is plainly abused. Evidence extending back 
seven years prior to the application, that the plaintiff admitted having 
diabetes from time to time, was admissible. 

Such false statements in answers to the medical examiner and signed by 
insured, but not referred to in the application or policy, formed no 
part of the contract and need not be attached to the policy as if part 
of the application. But such statements are evidence as to the ques- 
tion of fraud in procuring the policy. 


While the question whether representations were fraudulently made is 
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ordinarily for the jury, where the evidence showed unquestionably 
that such representations were absolutely false and fraudulent it was 
not error for the court to so rule as a matter of law. 


—Elizabeth R. Hews vs. Equitable Life Assur. Society of the United States, 202. 


8. REPRESENTATIONS Not WARRANTIES—TENDER Back oF PRemMItuM—EvVIDENCE 
AS TO, 


The statute of Kentucky provides that statements in the application are 
to be deemed representations, not warranties, and must be material in 
order to avoid the policy. 


Held, That a policy provision making such statements warranties is void. 
Held, That representations are material if they affect the risk, regardless 


of their relation to the actual loss, whether they are material and 
whether materially untrue are questions of fact. 


An instruction as to whether, if true answers had been given, the com- 
pany would have naturally and reasonably entered into the contract, 
should have been modified by the words “in accordance with the prac- 
tice usual among insurance companies”. 


Where the evidence might have justified recovery on one set of policies, 
but not on all, it was error to instruct that recovery should be had on 
all or more. 

Tender back of premiums is unnecessary where the defense is fraud. 


Evidence of exchange of information between an association of compa- 
nies is not evidence of knowledge of representations to other compa- 
nies not shown to be in the association. 

A pocket memorandum book of insured, giving list of insurance in force, 
was not evidence of his being innocently mistaken as to other insur- 
ances. 

Evidence of rejection by medical examiner because the agent was not the 
regular agent was admissible on the question of the belief of insured 
as to his rejection in good faith. 

Evidence of hopeful statements regarding his business by insured was ad- 
missible where suicide was the issue. 

Evidence regarding the removal of traces of urine by drugs, if admitted 
at all, should be admitted in full on both sides. 


—Provident Savings Life Assur. Soc. vs. Whayne’s Adm’r, 656. 


9, STATEMENTS AS TO DISEASE. 


The applicant stated that he had no disease of the urinary organs, nor 
excessive urination, and had been treated for constipation and cold. 
He had previously been told by the physician that he had diabetes, 
and had admitted to the physician that his urination was excessive. 

Held, That regardless of applicant’s belief, his statement was untrue as a 
matter of law and there could be no recovery. 


— Metropolitan Life Ins. Co. vs. Schmidt, 670. 


10. Surricrency or ANSWERS AS TO DISEASES. 


Questions in an application for insurance which, with the assured’s an- 
swer thereto, are made a part of the contract of insurance, are to be 
construed most strongly against the insurer. 


Where such questions are so framed, or placed, that the assured may 
have honestly mistaken their true import, and gave answers thereto 
which are in fact untrue, but true as he may have reasonably under- 
stood the questions, it is for the jury to say, in the light of the 
entire transaction, whether in making his answers, he acted honestly 
and in good faith, and without the intention to misrepresent or con- 
ceal any material fact. 
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In answer to a question in such application, calling for the name of the 
ailments for which the assured has been treated and the names of the 
physicians who treated him therefor, the assured is not required to 
give the name of every ailment however trifling, or of every physi- 
cian he has consulted, but may confine his answer to such ailments 
as are of a serious character. 


Evidence examined, and held sufficient to sustain a finding that the an- 
swers of the assured were given honestly, in good faith and without 
any intention to deceive the insurer. 


— Modern Woodmen of America vs. Wilson, 582. 


11. Watver or REPRESENTATIONS BY AGENT. 


In an application for fire insurance, made for the purpose of informing 
the insurance company of the facts with reference to the property 
sought to be insured and to furnish it information upon which it is 
to act in accepting or refusing the risk, and wherein the applicant 
warrants his answers to be true a stipulation in an application and 
policy that if any of the statements made in the application by the 
applicant are untrue, the policy shall be void, is a reasonable stipula- 
tion. 

Where a waiver of the stipulations and conditions contained in a policy 
of fire insurance relied upon is the act and conduct of an agent of 
the insurance company, it must be shown that the agent had express 
authority from the company to make the waiver, or that the com- 
pany subsequently, with knowledge of the facts, ratified the unau- 
thorized action of the agent. 

An agent for a fire insurance company, whose powers are strictly defined 
and limited by the express terms of the contract of insurance, can- 
not act so as to bind his company beyond the scope of his authority. 

A contract in writing, if its terms are free from doubt and ambiguity, must 
be permitted to speak for itself, and cannot by the courts, at the 
instance of one of the parties, be altered or contradicted by parol 
evidence, unless in case of fraud or mutual mistake of facts; and this 
principle is applicable to contracts of insurance. 

Where, by the express terms of the application for and a policy of fire 
insurance, the application is made a part of the contract of insurance, 
the representations contained in the application made by the applicant 
are warranted by him, and that the policy shall be void if any of such 
representations are not true, the question of the materiality of such 
representations becomes unimportant; for under such stipulations, in 
a suit to recover loss occasioned by the destruction by fire of the 
property insured, the insurance company is relieved from showing, 
and the insured is estopped from denying that they were material to 
the contract. 

All acts, representations and conduct relied on as an estoppel should be 
specially pleaded before evidence to establish the same can be re- 
ceived. 

—Deming Inv. Co. vs. Shawnee Fire Ins. Co., 241. 


12. Warranty AGainsT INCENDIARISM.' 


Where it is stipulated in the application that the statements contained are 
made ‘‘a special warranty”, the same as if written in the policy, the 
effect is the same as if so written 

Where the application stated that the insured had no reason to fear in- 
cendiarism, the statement was an express warranty, and evidence of 
fires on farms belonging to his wife, which insured had charged as due 
to a grudge against himself, was material as to the falsity of his state- 
ment, and its exclusion was improper. 

—Donley vs. Glens Falls Ins. Co., 232. 
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13. Wuen FILLED By AGENT. 


Where an application for a life insurance policy was signed in blank to be 
filled in by the agent from answers made by the insured in previous 
application, it was held that where such agent filled in answers not 
contained in the previous application or changed the language there- 


of, that they were the answers of the agent and the applicant was 
not bound thereby. 


In order to defeat a claim under a policy on the ground of misrepresen- 
tations on the part of the applicant, it is incumbent upon the com- 
pany to show that these misrepresentations were his own, and not 
mistakes or misrepresentations of its own or its agent. 

Where a company or its agent undertakes to fill in an application from 
previous statements of the applicant it should be held to the strictest 
adherence to the terms of the statement; otherwise it would be within 


the power of the company to fraudulently destroy the legal status of 
the policy so obtained. 


— Hewey vs. Metropolitan Life Ins. Co., 110. 


14. Wuen Nor Acceprep—INCOMPLETE CONTRACT. 


The application of the insured for two policies of insurance was approved 
by the medical directors, but being defective because a right to 
change the beneficiary applied for was not granted in that particular 
form of policy, and because two applications instead of one were re- 
quired, they were not approved at the home office. But anticipating 
that the defects would be corrected, two policies were prepared with 
copies of the application attached, as required by statute, but with 
the right to change beneficiary eliminated, which were forwarded to 
the state agent for delivery upon the signing of a corrected applica- 
tion. Before the policies reached the agent the applicant had died. 

Held, That the company had a right to demand a separate application for 
each policy. 


Held, That the approval by the medical directors was not an acceptance 
of the application. 


Held, That the contract had never been completed. 


Held, That under the Kentucky statute, the requirement that no type 
smaller than brevier shall be used in the policy applies only to co- 
operative companies. 


Held, That waiver of a provision in the application that no liability should 
be incurred until it had been approved and a policy had been issued, 


and the premiums paid, did not affect the right to reject the applica- 
tion. 


—Provident Savings Life Assur. Soc. vs. Elliott’s Ex’r, 713. 


See Contract. 


APPORTIONMENT. See Orner Insurance 4; SurRPuus. 
APPRAISEMENT. See ArsiTraTIon. 


ARBITRATION. 
1. Dury or Company. 
Where the policy provided for arbitration in the event of disagreement, 


it was the duty of the company to take the initiative by appointing 
an arbitrator and requesting the insured to do the same. 


—Nerger et al. vs. Equitable Fire Ass’n, 556. 
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2. Function oy Umpire. 


The policy provided that in case of disagreement two disintérested ap- 
praisers should be selected, and the two should select an umpire to 
whom differences should be submitted, and the award of any two 
should be final. After the loss an appraisal agreement was entered 
into which provided that the two persons already chosen, together 
with a third to be appointed by them, as required by the policy, and 
who should act as umpire on points of difference only, should ap- 
praise the property and determine the loss. 

Held, That under the policy provision the umpire was entitled to act only 
in case of disagreement, but if so called on was entitled to act as 
arbitrator and join with the other two in appraising the entire dam- 
ages. But this provision was superseded by the agreement under 
which the third party was entitled to act only as an umpire and to 
decide only on points of difference between the others. 


Held, That while an award in which all three had joined might be sus- 
tained, one which, after disagreement between the arbitrators, was 
signed only by one of them and the umpire was invalid. 

—Home Ins. Co. of N. Y. vs. M. Schiff’s Sons, 813. 


3. METHOD OF DETERMINING DAMAGES. 


Books of account are not the only evidence of the amount of loss, and if 
the appraisers are satisfied that they do not show the correct amount 
of merchandise on hand, they may resort to other evidence, and their 
mere refusal to examine them in such case will not justify the setting 
aside of an award. 

While it would be more formal for the two appraisers to first proceed to 
determine sound values and damages, and then submit any differences 
to the umpire, the fact that all co-operated in determining values and 
loss does not affect the validity of an award. 


—Leon & Andrew Tyblewski vs. Svea Fire § Life Assur. Co. et al., 616. 


4. Watver or Proors or Loss—INvALID APPRAISEMENT. 


An adjuster examined the loss and agreed to settle for a specific sum in 
cash, which was refused, and an appraisement was arranged for, 

Held, That proofs of loss were waived. The two appraisers selected an 
umpire who refused to act, and the appraiser for insured then sought 
to have another selected, but his associate insisted on adhering to the 
one first named, against the opposition of appraiser for insured, and 
afterward privately secured the umpire’s consent, but the insured’s 
appraiser declined to act with him. 

Held, That the umpire having declined to act, the appraiser for insured 
was entitled to insist on a new selection, and the insurer’s right to an 
appraisement was waived; the appraisement made by the two was 
invalid. 

Where the finding was for a loss equal to the face value of the policy, no 
allowance having been made for other insurance of half the amount 
of the policy in suit, the verdict was cured by a remittitur of a pro- 
portionate amount. 

A letter from the insured to the insurer, insisting on the selection of dis- 
interested appraisers, is admissible to show that he did not refuse to 
submit to an appraisement. 

— Western Underwriters’ Ass’n, Inc. vs. Hankins, 378. 


5. WuitTHDRAWAL OF APPRAISER. 


An agreement of appraisal is a contract. Appraisers who make an award 
under an agreement are presumed to have acted in accordance with 
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the law and the terms of the contract, and the burden of proof is on 
the party attacking the appraisement. 

Every reasonable intendment and presumption is in favor of the appraise- 
ment, and the award should not be vacated unless it clearly appears 
it was made without authority, or was the result of mistake or fraud, 
or misfeasance or malfeasance on the part of the appraisers. 

Arbitration of insurance loss cannot be defeated, aiter it is properly sub- 
mitted, by the withdrawal of one of the appraisers during the investi- 
gation. 

Where there is sufficient evidence as to value to sustain an award, even 
when such valuation is not altogether accurate, yet such award is not 
open to attack unless so grossly erroneous as to indicate bad faith on 
other grounds. 


—WNiagara Fire Ins. Co. vs. Boon et al., 64. 


6. WuTHDRAWAL OF APPRAISER—EVIDENCE OF DAMAGE. 


Where a case is tried on the theory that the disinterestedness of an ap- 
praiser is one of the issues, it cannot be claimed that this was not an 
issue in the pleadings. 

Instructions that it is the duty of appraisers to give a just and fair award 
are not misleading, because the law requires only the exercise of their 
best judgment. 

Where the stipulations provided for the appointment of two appraisers 
who should select an umpire to act with them in case of difference 
only, and one of the appraisers afterward withdraws on account of 
difference with his associates, the other and the umpire cannot make 
a valid award on items concerning which there had been no preceding 
conference and disagreement with the withdrawing appraiser. 

Where a witness testifies as to the damage it is competent to show that 
his evidence was contrary to opinions he had previously expressed, 
but where the evidence of such opinions does not show that they 
were necessarily inconsistent with his testimony it is inadmissible. 

—Seibert Bros. § Co. vs. Insurance Companies, 384. 


ARSON. 
By PRESIDENT. 


The defense in a suit on a fire policy was that the fire was willfully caused 
by the president of the corporation insured, who was its manager. 
Held, That where all but one share of the stock was owned by one 
family, and the management and control of the property was in the 
hands of the president, the same as if he held the actual title, or if 
the stockholders had an understanding that the president should 
burn the property, and he actually did so, there could be no recovery. 

—Meily Co. vs. London § L. Fire Ins. Co., 611. 


ASSESSMENT. 
REMEDY IN CASE OF INCREASE OF. 


Where an assessment company, contrary to the terms of its contract 
with the insured, increases the amount of the assessment and an- 
nounces its intention to continue doing so, the insured may elect to 
treat the action as a rescission of the contract and sue for its breach, 
or to continue it in force according to its terms by tendering the 
original assessment. But having elected the latter, he cannot after- 
ward sue for breach of contract. 

The fact that the officers believed they were within the terms of the 
contract in increasing the future assessments was not an anticipatory 
breach of contract which justified a rescission by the policyholder. 
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Interest is not payable on assessments recovered by a policyholder on 
the ground of a rescission of contract. 


-— Blakely vs. Fidelity Mut. Life Ins. Co., 699. 


ASSESSMENTS. See Benevouent Soctrery 1, 5. 
ASSIGNEE. See Premium Nore 2. 


ASSIGNMENT. 
1. ABSENCE OF INSURABLE INTEREST. 


Where the policies were taken out by the insured, payable to his estate 
and assigned under a previous arrangement with the assignee, who 
paid the premiums, and also ‘a consideration to the assignor, and 
were delivered by the agent to the assignee, who had no insurable 
interest, they were void as against public policy, both as to the as- 
signee and the administrator of the insured. Their invalidity was not 
affected by a clause making them indisputable, since they were void 
at their inception. 

Held, That the assignee in a suit brought by the administrator, in which 
he was joined as defendant, was competent to testify for the com- 
pany as to dealings with deceased. 

—Bromley’s Adm’r vs. Washington Life Ins. Co., 498. 
2. In ABSENCE OF INSURABLE INTEREST. 

One has the right to procure insurance on his own life and assign the 
policy to another who has no insurable interest in the life insured, 
provided it be not done by way of cover for a wager policy. 

—Rylander et al. vs. Allen, 724. 
See Crepitor ; INsuRaBLE INTEREST 1, 2; Wire's Poticy 1, 2, 3. 


BANKRUPTCY. See Insurasie INTEREsT 1. 


BENEFICIARY. 
1. CHANGE OF, 


All stipulations in a New York policy of life insurance must yield to the 
provisions of the state statute; this is by implication a part of the 
policy, and where such statute requires the consent of the company 
to a change of beneficiaries it is controlling upon the assured. 


Where the policy provides that the change of beneficiary shall be made 
by the insured in writing ‘‘and shall not take effect until indorsed on 
this policy by the company at the home office”; such stipulation con- 
stitutes a plain and clear contract between the parties and should be 
enforced as made. 


Where both the provisions of the statute and of the policy provide, that a 
change of beneficiary can be made, only by indorsement on the policy 
by an officer of the company; the mere furnishing of blanks by a 
local agent, to be forwarded as notice of change, effects no such re- 
sult, either in law or equity. 


The rights of the beneficiary under an insurance policy depend upon the 
facts, as they existed at the time of the death of the assured, becoming 
vested at that date, and any attempted appointment in favor of an- 
other, not made in accordance with the statute and the contract, is 
void and of no effect. 


An insurance company can perform no act that will amount to a waiver of 
the conditions of its policy, against the beneficiary, after his rights 
have vested upon the death of the assured. 
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The mere fact that an insurance company pays money into court to be 
disposed of as the court shall direct between rival claimants, in no 
sense operates as a waiver of any of the vested rights of the true 
beneficiary which accrue by reason of the death of the assured. 


—Freund vs. Freund, 23. 


2. CHANGE OF, 


Where a policy provides for a change of beneficiary, such change may be 
made by the assured at his own will, and there can be no objection 
on the part of a prior beneficiary because his interest has never vested. 

Creditors of the assured have an insurable interest in his life, and may be 
substituted as beneficiaries in the policy. 


Where creditors are made substituted beneficiaries under a life policy, on 
condition of payment of premiums and part of the proceeds, they are 
considered trustees, and an action against them for settlement should 
be brought in a court of equity. 


—Wrather et al. vs. Stacy, 67. 


3. CHANGE oF—TITLE To Poricy. 


The evidence showed that the policy was duly issued and the premiums 
paid, and that the beneficiary kept it in her trunk and refused to 
surrender it to the agents of the insurer, who urged her so to do dur- 
ing the last sickness of insured, and that in some unknown manner it 
came into possession of the company, which claimed that it had been 
surrendered by the insured. The policy provided that the beneficiary 
might be changed, or it might be assigned by the insured in a man- 
ner specified, but there was no evidence of such change or assign- 
ment. 


Held, That the plaintiff beneficiary was not required to affirmatively prove 
that the policy had been fraudulently obtained possession of by the 
insurer, where such issue was raised. 


Held, That in the absence of any change of beneficiary or assignment, the 
property interest remained in the beneficiary and the contract was 
directly with her. 


Held, That denial of the existence of such contract and refusal of blank 
proofs of loss, waived such proofs. 


—Lanier vs. Eastern Life Ins. Co. of America, 904. 


See BENEVOLENT Socrety; Wire’s Poricy 2, 3. 


BENEVOLENT SOCIETY. 
1. AMENDMENT or By-Laws as TO ASSESSMENTS. 


Benevolent societies organized under the statutes of Massachusetts and 
authorized to adopt by-laws prescribing how the payment of death 
benefits may be provided through assessments, may so amend its 
by-laws as to prescribe assessments adequate to meet the cost of in- 
surance to its members where the plan of assessment originally 
adopted would ultimately prove inadequate to the payment of its 
certificates, and a classification of the members according to age for 
the adjustment of the rates which should be charged was proper. 


Where the members agreed to be subject to such rules and regulations 
as might be made by the council and order, and the benefits were con- 
ditioned on such rules as might be enacted to govern the council and 
fund by the supreme council, the adoption of by-laws by such su- 
preme council so changing the plans as to establish assessments ac- 
cording to age which would cover the cost of insurance was not a 
violation of the contracts with the members. 


— Reynolds vs. Supreme Council Royal Arcanum, 673. 
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2. CHANGE OF BENEFICIARY. 


A benevolent society can only waive its by-laws regulating change of 
beneficiary during the lifetime of the member; no waiver adverse to a 
beneficiary is valid after the member’s death. 

Payment of the money due on a disputed right to the proceeds of a cer- 
tificate through a waiver of failure to comply strictly with the by-laws 
as to change of beneficiary, could not affect the vesting of the rights 
of the beneficiary upon the death of the insured. 

A material deviation from the rules prescribed in the policy and by-laws 
of the society for changing the beneficiary will invalidate an attempted 
change. 

Where the application for change of beneficiary was sent by mail, but did 
not reach the society until shortly after the death of the member, and 
was acted on in ignorance of the death, the member constituted the 
mail his agent and assumed the risk of the failure to make timely 
delivery. The rights of the original beneficiary were fixed by the 
death, and the attempted change was ineffectual. 


—Knights of Maccabees of the World vs. Sackett et al., 896. 


3. CHANGE oF RatTEs. 


Where it was deemed necessary for a benevolent organization to change 
its system of rates and such change was made in good faith in its 
by-laws, increasing the rates on older members, the questions whether 
the obligation of the original contract with members under the old 
system was impaired and whether the original certificate of member- 
ship cmgated a contract for assessments on that basis for life, though 
delicate, are not so clear as to justify a Federal court in another 
state to interfere by injunction. The law of the state which is the 
domicile of such organization governs, and its interpretation belongs 
to the courts of that state. 


—Gaines vs. Supreme Council of Royal Arcanum, 207. 


4. 


Where the household consisted of the insured, his wife and her two un- 
married sisters, and one of the sisters and the insured earned the 
needed funds while the wife and the remaining sister cared for the 
house, and the insured took out a benefit certificate after the death of 
his wife, to aid the others in case of his death, making one of the sis- 
ters beneficiary, she was a dependent within the meaning of the stat- 
ute limiting beneficiaries of benevolent societies to dependents. 

— Wilber et al. vs. Supreme Lodge of New England Order of 


Protection et al., 784. 


DEPENDENT BENEFICIARY. 


5. MISREPRESENTATION AS TO HEALTH—ExXPULSION—NON-PAYMENT OF ASSESS- 
MENTS, 


Under the Massachusetts statute declaring that no representations shall 
be deemed material unless made with intent to deceive, or the matter 
misrepresented increased the risk, misrepresentations regarding health 
or occupation would not defeat a policy in a benevolent society unless 
made with actual intent to deceive, or the risk was increased. 


The insured is presumed to have knowledge as to her health and treat- 
ment by a physician. 

Failure to disclose a disease inquired about, and generally recognized as 

tending to shorten life avoids the policy as a matter of law, but where 

the disease, though serious, is not so recognized, and the insured, in 

ignorance of its character, fails to disclose it, the question as to in- 

crease of risk is for the jury, 
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Where the by-laws required notice of proceedings for the expulsion of a 
member to be given, and none such was given, the member was not 
obligated to appeal until notified of the expulsion. The tender back 
of dues in such case to a sister of the member not authorized to re- 
ceive them did not affect the contract. 


Failure to pay assessments when due forfeits the right of insured under 
the contract where so provided in the by-laws, but the burden is on 
the society to prove non-payment. 


— Kidder vs. Supreme Commandery United Order of Golden Cross, 77 


6. PayMENtT To ProPER BENEFICIARY. 


Where the issue is payment of insurance money the burden is on the 
insurer to show payment, and to the proper party. But where it is 
claimed that the beneficiary named in the certificate was not a de- 
pendent, as required by the charter of the society, and therefore pay- 
ment to him was invalid, the party claiming absence of any valid 
designation of a beneficiary has the burden of showing the invalidity 
of the designation. 

—Kittredge vs. Boston Firemen’s Mut. Relief Ass’n—Boston Firemen’s Mut. 


Relief Ass’n vs. Kittredge, 436. 


7. REINSURANCE IN LIFE Company—NoNn-PAyMENT OF PREMIUM. 


The certificate of a benevolent society provided that if the member failed 
to pay the assessments and dues within thirty days after they were 
due he should be suspended and his certificate should be void and all 
rights under it forfeited, but that he might be reinstated on payment 
of back dues and the furnishing of a health certificate. Afterward a 
contract of reinsurance was entered into with a life company which 
required quarterly payment of premium, instead of monthly assess- 
ments, as before, but without a provision for forfeiture in case of non- 
payment. 

Held, That the forfeiture provision in the original certificate was not self- 
executing, but required affirmative action on the part of the society 
involving notice and opportunity for reinstatement, 

Held, That a mere notice from the reinsurer of a quarterly payment com- 
ing due, and of forfeiture in case of non-payment, would not work a 
forfeiture without some affirmative action by the company. 

— Brooks vs. Conservative Life Ins. Co., 523. 


8. SuBsEQuENT By-Law. 


Where an application for a benefit certificate in a fraternal association 
contained an agreement by the applicant that compliance on his pari 
“with all the laws, regulations and requirements which are or may 
be hereafter enacted by said order is the express condition upon 
which I am tc be entitled to participate in the beneficiary fund and 
have and enjoy all the other benefits and privileges of said order’, a 
law of the order subsequently adopted that “any member of the order 
who shall after August 1, 1898, enter the business of selling by retail 
intoxicating liquors as a beverage shall be expelled from the order”, 
and making provision for suspension from rights in the beneficiary 
fund, and rendering the certificate null and void, is valid and binding 
upon one who has obtained a benefit certificate under such an ap- 
plication. 

— State ex rel. Strang vs. Camden Lodge, A. O. U. W. of N. d., et al., 858. 


See Accrpent 2; SuicrpE 2. 


VoL. XXXV.—62. 
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BOND. 
For PayMENT oF Cuatims CoNSTRUED. 


Under a bond given by a company to the state conditioned for the pay- 
ment of claims due on its policies there can be no recovery on the 
bond where there can be none on the policy. 


Where the policy stipulated that any suit must be begun within one year 
from the time of death, and payment was made to the guardian of a 
beneficiary under the will without bond, an action on the bond after 
the expiration of the limitation period by the beneficiary on coming 
of age on the ground that he has not received the insurance money 
cannot be sustained, though it might be otherwise except for the 
limitation clause. 


— McCulloch vs. Mutual Reserve Fund Life Ass'n et al., 787. 
See Surety. 


BOOKS OF ACCOUNT. See Iron Sarr. 
BROKER. See AGEnt 4. 


BUILDING. 
LIABILITY FOR FA. oF. 


Where the policy provided that it should cease in case of the fall of the 
building or any part thereof, and the partition wall of a building was 
shown by undisputed evidence to have fallen before the fire, and that 
there was no explosion, it was not error to charge that if the fire 
preceded the fall the plaintiff could recover provided the fall was the 
result of fire. 


In such case a charge that if the building or any part fell from any other 
cause than fire, then the liability of the company fell with it, is cor- 
rect. 

A charge that if the uncontradicted evidence showed that a substantial 
part of the building fell the plaintiffs must show that the fall was 
caused by fire alone, and not by explosion or crushing of the build- 
ing in order to recover, is correct. 

— William G. Foster et al. vs. Home Ins. Co., 161. 


See Vacant 3. 
BY-LAWS. See BENEVOLENT Society ; STanparD Poticy 1. 


CANCELLATION. 
By AGENT AS A WAIVER. 


Cancellation of a fire insurance policy, by an agent of the company, 
having no authority to waive conditions, except by indorsement on 
the policy or addition thereto, does not imply a waiver of a breach, 
previously made, of a promissory warranty therein contained, or es- 
top the company from relying upon such breach as matter of defense 
to an action on the policy, though it be shown that the agents had 
knowledge of such breach. 


Violation of a clause of an insurance policy, declaring that it shall become 
null and void, if the hazard be increased by any means within the 
control or knowledge of the insured, is not waived by a letter, written 
at or about the date of the fire, which caused destruction of the prop- 
erty, by an agent of the company, having no authority to waive con- 
ditions, except by indorsement on the policy or addition thereto, 
notifying the insured that the policy is canceled, and specifying said 
violation as the reason for canceling it. 

—Ruffner Bros. vs. Dutchess Ins. Co., 590. 
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CLEAR SPACE. See Sranparp Pouicy 2. 


COMPROMISE. 
In Cask or WIFE’s Poticy. 


A special administrator under the statutes of Iowa, has no authority to 
compromise a claim on a policy. 

Where the policy inured under the statute to the separate use of the 
widow and children, and was payable to the executor, and the insured 
gave all his personal property to the widow subject to his debts, and 
the statute provides that policies shall be disposed like other prop- 
erty left by the deceased and the widow, without electing to take un- 
der the will, compromised the claim, the executor was entitled to col- 
lect the claim and apply the proceeds either according to the statute 
or the will, as the widow may elect. 

—Rauen vs. Prudential Ins. Co. of America, 288. 


CONTRACT. 
WHEN INcompLeTE—Po.icy Not CONFORMABLE TO APPLICATION. 


Application was made for $10,000 of insurance in two $5,000 policies. 
It provided that any insurance issued should take effect from its 
date. Three weeks later the insured paid the premium under an 
agreement in the receipt attached to the application that if the policy 
was not issued in sixty days from the date of application the pre- 
mium was to be returned on surrender of the receipt. The insured 
died on the date of payment. On the day previous the company had 
decided to issue only a policy for $5,000, and forwarded such policy 
to the agent who delivered it to the son of the insured after his 
death. Subsequently the company decided to issue the remaining 
policy, in ignorance of the death, and forwarded to the agent, but 
stopped its delivery by telegram upon learning of the death. 

Held, That having originally rejected the proposal for the entire amount, 
the minds of the parties had never met, and there was no contract. 

—New York Life Ins. Co. vs. Levy’s Adm’r, 455. 


See Apprication 14; Entire Contract; Lex Loct. 
CONTRIBUTION. See Orner Insurance 4. 


CREDITOR. 
ASSIGNMENT TO. 


A clause which in general terms prohibits assignment of the policy be- 
fore loss is construed only to prohibit complete divestiture of title, 
and not a mere conditional transfer to a creditor which in effect only 
gives him a lien upon the proceeds of the policy in the event of loss. 

The refusal of the company to allow a “loss payable clause” to be attached 
to a poilcy is not a notice of cancellation to its agent, and such agent 
is guilty of no false representation or fraudulent concealment in fail- 
ing to notify the company that he has accepted such policy to secure 
a loan, as cashier of a bank in which he is an officer. 

—Scottish Union § National Ins. Co. vs. Andrews §° Matthews, 37. 


DAYS OF GRACE. See Premium 1, 2; Premium Norte 2. 


DEATH. 
ABSENCE AS PRESUMPTIVE EVIDENCE. 


Where insured had left home and had not been heard from in over seven 
years, though there was evidence from which a jury might infer an 
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intention not to return, the burden of proof is on the party claiming 
that he is alive, and the question of his death is for the jury. 

The expectation of life of one aged twenty-six in such case is not ma- 
terial, and the exclusion of mortality tables was not error. 

Where in such case suit is brought on the policy, and a letter from a 
superior officer of the company was admitted, acknowledging that 
under the facts as stated the latter would be liable, the admission, if 
an error, was harmless, 

—Heagany vs. National Union, 429. 


DELIVERY. See AaeEnt 4. 


DEPOSIT. 
Recovery Back or, 


Where the statute requiring a deposit from domestic companies provided 
that such deposit might be returned when the State Treasurer was 
satisfied that all its debts were paid, and such domestic company re- 
insured its risks with consent of policyholders, as authorized by the 
statute, in a foreign company and assigned to it its deposit, the rein- 
suring company was entitled to withdraw the deposit. 

Mandamus in such case against the Treasurer is not an action against 
the state requiring legislative assent under the statute. 

There was no consolidation in such case within the statute providing 
that in case of the consolidation of a domestic with a foreign com- 
pany, the same should not thereby become a foreign corporation, so 
as to require a deposit by the reinsurer as a domestic corporation. 

—Prewitt, Ins. Com’r, et al. vs. Illinois Life Ins. Co., 688. 


DISEASE. See Accrpenr ; AppLication 3, 9, 10 ; Hearn. 
DISSOLUTION. See Mutrvat Company 3; Stock NortsEs. 
DIVORCE. See Wire's Poticy 4, 6. 


DUES. See BENEVOLENT Soctety 3. 
EMPLOYER. See Frpetiry 2. 


EMPLOYERS’ LIABILITY. 
MISREPRESENTATION BY EMPLOYER. 


A vond indemnifying an employer against larceny or embezzlement by an 
employee is in legal effect analogous to an insurance policy, and 
governed by the same rules regarding statements by the insured 
which will be treated as representations unless made warranties by 
the contract. 

A false representation by the employer in response to a query, if material, 
will avoid the contract. 

Such statements before contracting as to the examination of employee’s 
accounts and existence of shortages were material. 

Where the employer procured the bond and afterward made suci state- 
ments with a knowledge that the agent was directed to secure it be- 
fore delivering the bond, the statements were material. 

Where such statement provided that it should be the foundation of the 
bond and was signed by the insured after the delivery of the latter it 
was material. 

—American Bonding § Trust Co. vs. Burke et al., 642. 
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ENTIRE CONTRACT. 
SEPARABLE VALUATIONS. 


The policy provided that “this entire policy should be void” in case of 
material misrepresentation. 

Held, That though the premium was in gross where different classes of 
property are separately valued and insured for distinct amounts, a 
breach of warranty as to one subject does not affect the insurance on 
the others. 

—Donley vs. Glens Falls Ins. Co., 232. 


See TitTte 6. 


EVIDENCE. See Acctpent 5; Appuication 1, 3,8; DeatH ; SurciDE 1, 2; 
WAIVER. 


=X PLOSION. 
1. In Cask oF FrrE—FALSsE SWEARING. 


Jn an action on a fire insurance policy, it is only necessary for the assured 
to make out a prima facie case that the property was destroyed by 
fire, and the fact that the damage done by fire and by explosion was 
not apportioned does not prevent recovery, especially where there is 
no evidence as to damage from the latter cause. 

The fact that the jury cannot arrive at an exact cash value of the prop- 
erty destroyed, does not authorize the court to direct a verdict for 
the defendant. 


Contradictory statements or statements which are untrue do not consti- 
tute false swearing, provided they are made in good faith and without 
intent to defraud. 


— Walker vs. Western Underwriters’ Ass’n, 102. 


2. LIABILITY FOR. 


The policy provided that it should not be liable for loss from explosion 
unless fire ensued, and then for loss by fire only. A fire in a building 
some forty feet distant caused an explosion there which through the 
concussion, damaged the property. 

Held, That where the explosion results from a fire on insured premises, 
and is a mere incident thereof, the insurer is liable as a loss by fire, 
but where the explosion occurs outside the insured property and no 
fire has occurred in such property, the insurer is not liable. 


—Hall § Hawkins vs. National Fire Ins. Co., 507. 


EXTENDED INSURANCE. 
Patwp-Up Porticy—Provisions ConsTRUED. 


The policy provided that it should cease upon default in the payment of 
the premium when due, and that a receipt for less than the full annual 
premium should not continue the policy in force longer than three 
months, in case of a quarterly premium or than six months 
in case of a semi-annual premium. It was claimed that the last 
payment was a portion of the annual premium, and that a credit was 
given for the remainder. But there was uncontradicted evidence 
that insured had some years before requested a change to quarterly 
premiums, which had been assented to, and that the last payment 
was stated in the receipt to be for a quarterly premium. 


Held, That the policy was continued in force only for three months by 
the payment. 
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Held, That where the action was to recover the full amount of the policy 
and the plaintiff had never consented to accept the paid-up value, 
and no intimation was made that it would be accepted as an alterna- 
tive, no recovery of such value could be had. 


—Battin vs. Northwestern Mut. Life Ins. Co., 653. 
See Premium Note 2. 


FALSE SWEARING. See Exptosion 1. 


FIDELITY. 
1. CULPABLE NEGLIGENCE DEFINED. 


In an action upon a bond whereby a guaranty company agrees to make 
good and reimburse to an employer any pecuniary loss sustained by 
him through the personal dishonesty or culpable negligence of an 
employee in connection with the duties of his employment, and 
wherein “culpable negligence” is defined to mean “failure to exercise 
that degree of care and caution which men of ordinary prudence and 
intelligence usually exercise in regard to their own affairs’’, it is 
error to instruct the jury that the degree of care and caution, failure 
to exercise which on the part of the employee will render the guar- 
anty company liable for a resultant loss, is “the very highest, you 
might almost say the highest possible’, “the very highest’, and “an 
extraordinary and a very high degree’”’. ; 

An inference of fact cannot be legitimately drawn from a rebuttable pre- 
sumption but only from premises which are certain. 

A theory cannot be said to be established by circumstantial evidence, 
even in a civil action, unless the facts relied upon are of such a nature, 
and are so related to each other, that it is the only conclusion that 
can fairly or reasonably be drawn from them. If the facts are con- 
sistent with either of two opposing theories, they prove neither. 

Negligence is actionable only when loss or injury proximately results 
therefrom, and to be thus proximate the loss or injury must be a 
natural and probable consequence which ought to have been foreseen 
or reasonably anticipated in the light of the attendant circumstances. 

— United States Fidelity § Guaranty Co. vs. Des Moines Nat. Bank, 880. 


MISSTATEMENTS OF EMPLOYER--EXPERT EXAMINATIONS—NOTICE OF FRAUD. 


The Kentucky statute making all statements in an application or policy 
representations and not warranties, applies to the bonds and applica- 
tions of guarantee companies. 

Where such application and bond provided that any material misrepre- 
sentations or misstatement of fact by an employer, or if the employee 
had been a defaulter, should render the bond void ab initio, and a 
statement had been made that the employee had faithfully performed 
all his duties, and the appiicant was required to take reasonable pre- 
cautions to become informed as to his statements, it was not neces- 
sary that such statements should be absolutely true, but only that they 
should be based on reasonable care to learn the facts. 


A bank which employs an expert to examine the accounts of its employee 
before filling in the application, as to his honesty, is not chargeable 
with the negligence of the expert, but only with reasonable care as 
to his competence. 


Where prompt notice of fraudulent acts by employee is required in the 
bond, notice of mere suspicions is not required, though strong 
enough to justify a dismissal, but the employer is bound to use due 
diligence to learn the facts. Whether such notice is timely, where 
the failure to be prompt is not obvious, is for the jury. Where, three 
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days after discovery of such fraud, an attempt is made to settle with 
the family of the defaulter, the company is not liable. 


—Fidelity § Guaranty Co. of N. Y. vs. Western Bank, 692. 
FIRE. See Exprosion 1. 
FORECLOSURE. See Mortaace 3. 
FOREIGN COMPANY. See Acent 1, 4, 5. 
FRAUD. See Fiveuiry 2; Reese. 


GARNISHMENT. 
SERVICE oF Writ. 

Under the statutes of Washington service of a writ of garnishment is 
sufficient, if made on a soliciting agent of a foreign company, under a 
provision that such writs shall be served in the same manner as a 
summons, which latter may be served on any agent. A constitutional 
provision that no foreign corporation shall transact business within the 


state on more favorable terms than a domestic corporation does not 
affect the case. 


—Tatum et al. vs. Niagara Fire Ins. Co. et al., 902. 
GUARANTY. See Fiwetrry. 


HEALTH. See AppricatTion 4, (3 BENEVOLENT Soctety 5; DisEase; INcon- 
’ ’ 
TESTABLE Po.ricy. 


HEALTH POLICY. 
ExcepTepD DIsEass. 


Where a health policy specifically names blood poisoning as one of the 
diseases insured against, a provision that the policy should not apply 
to any disease that is the result of injury does not apply to blood 
poisoning which always so results. 

—dJones vs. Pennsylvania Casualty Co., 312. 


INCENDIARISM. See Apptication 12. 


INCONTESTABLE POLICY. 
Errect or Bap HEALTH. 


The policy provided that after being in continuous force for three years 
it should be incontestable, except for non-payment of premiums or error 
in age. It also provided that it should not be in force until deliv- 
ered to the insured when in good health, nor unless the initial pre- 
mium was paid while in good health. 

Held, That where the policy had been delivered and held by the insured, 
and all the premiums paid during more than three years, its validity 
was not affected by the fact that the insured was not in good health 
at the time of its delivery. 

— Mutual Reserve Fund Life Ass’n vs. Austin, 605. 


INCUMBRANCE. See Morreace. 
INSANITY. See Suicrpe 3. 


INSOLVENCY. See Mvutuat Company 2. 
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INSURABLE INTEREST. 
1. ASSIGNMENT IN ABSENCE OF —BANKRUPTCY. 


An endowment payable to insured, or in case of his prior death to his 
wife, was assigned by them absolutely for a valuable consideration 
to one having no insurable interest, and the subsequent premiums 
were paid by the assignee. 

Held, That the assignor could not attack the validity of the assignment 
on the ground of lack of insurable interest. 

Held, That the assignor having become a bankrupt, any interest he might 
have passed to his trustee in bankruptcy unless retained by payment 
of the surrender value as provided in the statute. 

—Clark vs. Equitable Life Assur. Soc., 567. 


2. Or UncLE—ASSIGNMENT. 


An uncle of one whose life is insured has no insurable interest in the life 
of the insured by reason of kinship. 

It is against public policy and contrary to law to permit any one to obtain 
insurance upon the life of a human being by assignment or other- 
wise, where such person has no insurable interest in the life of the 
insured. 

An agreement, by which one-half of the insurance provided for in a life 
insurance policy was assigned and transferred by the insured and the 
beneficiary to one having no insurable interest in the life of the in- 
sured, upon consideration that the assignee was to pay the premiums 
as they accrued, contravenes public policy, and neither the assignee 
nor the beneficiary who participated in the tainted transaction can 
recover upon the policy. 

—Metropolitan Life Ins. Co. vs. Elison, 258. 


See ASSIGNMENT 1, 2. 


INTEREST 





See OrHerR INSURANCE 4. 
INVENTORY. See Iron Sare 6. 


IRON SAFE. 
1. CONSTRUCTION OF. 


Under an “‘iron-safe clause” in a policy of fire insurance, requiring assured 
to keep a complete set of books showing sales and inventories, the 
mere fact that several “day blotters’? containing credit sales were 
burned in the fire will not affect the right of recovery, where the un- 
burned books substantially show the state of assured’s business. 

Clauses of forfeiture in a policy of insurance are to be construed most 
strongly against the insurance company. 

—Scottish Union § National Ins. Co. vs. Andrews §:Matthews, 37. 
2. Surricrent Books or Account. 

The policy required that the insured should keep a set of books that 
would furnish a complete record of the business, including purchases, 
sales and shipments from the date of the inventory, which should also 
be kept, and all securely locked in a fireproof safe at night. The 
statute provided that a substantial compliance only with the terms of 
the policy was necessary for recovery. 

Held, That where books containing an account of goods purchased and 
sold were produced which showed the amount lost by fire there was 
sufficient compliance with the policy. 

—People’s Fire Ins. Ass’n vs. Dully Gorham § Co., 849. 
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3. WaAtvER BY ADJUSTER. 


The iron-saie clause in the policy under consideration is a condition the 
performance of which is precedent to the right of the insured to main- 
tain an action on the policy. 

The acts of an adjuster while investigating the cause of a fire and the 
amount of loss sustained, made under a non-waiver agreement, can- 
not be construed into a waiver by the company of its right to insist 


that the policy was void because of the non-compliance with the iron- 
safe clause contained therein. 


In an action to recover on an insurance policy, the plaintiff must plead 
and prove the performance of all conditions precedent, or a waiver 
by the insurer. Where performance is pleaded, a general denial puts 
in issue the performance of all such conditions. 


—Shawnee Fire Ins. Co. vs. Knerr, 288. 


4. WAIVER OF, 


Where a stock of merchandise is insured against fire by a policy con- 
taining what is known as the “iron-safe clause’, requiring certain 
books and documents pertaining to the business to be kept at night 
in an iron safe, and a fire occurs, in which a part of such documents 
are destroyed by reason of the failure of the insured to comply with 
the terms of such clause, the insurance company does not lose the 
right to make a defense upon that ground by requesting the produc- 
tion of other evidence to supply that so destroyed, and by making 
an examination thereof with a view to determining the amount of 
the loss. where, before the insured is put to any inconvenience or ex- 
pense in that connection, he enters into a written agreement with the 
agent of the insurance company, providing that such examination 
should not be deemed a waiver of any of its rights under the policy. 


In the circumstances stated in the foregoing paragraph the liability of the 
company is not affected by the fact that before such non-waiver 
agreement is signed the representative of the company tells the in- 
sured what documents would be desired for examination in lieu of 
those destroyed, and also tells him that, if such documents are pro- 
duced by him after the execution of such agreement, the loss will be 
paid. 


—Phenix Ins. Co. vs. Stahl, 309. 


5. Watver or CLAUSE BY AGENT AND ADJUSTER. 


Local agents having authority to make contracts of insurance and receive 
premiums and deliver policies may waive the policy provisions, 
though it provides that such waiver can only be made by a written 
agreement signed by the president or secretary. 

Knowledge of such agent issuing the policy that the insured has no iron 
safe, and is unable to remove his books from the insured premises 
on account of his business, is a waiver of the iron-safe clause. 

Where the adjuster testified that he was ignorant that the iron-safe clause 
had been violated and that the books were lost, when he adjusted and 
consented to settle the loss, the agreement to settle was not a waiver 
of the violation unless the agent at the time knew the books had been 
destroyed. But an agreement with the adjuster that any action taken 
in investigating the loss should not waive any of the policy condi- 
tions or the rights of the parties did not prevent the promise to pay 
the loss from estopping the company to insist on a forfeiture for 
violation of the policy provisions. 

An instruction that if, while the policy was in force, part of the property 
was destroyed without fault of the insured and proper proots were 
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made, the insured could recover was error where the defense was 
violation of the iron-safe clause. 


—Rudd vs. American Guarantee Fund Mut. Fire Ins. Co., 948. 


6. WHat ConsTITUTES AN INVENTORY. 


An inventory of a stock of merchandise, within the meaning of the term 
“inventory” used in what is known as the “iron-safe clause” of a fire 
insurance policy, is a list of all the articles of merchandise in the 
stock, sufficiently itemized to show the kinds and numbers or quan- 
tities thereof, together with their values at the time of making the 
same, as nearly as they can be ascertained. 

In the case of a store, opening with an entirely new stock of goods, at 
or about the date of the issuance of the policy, the invoices of the 
first lot of goods put into it, giving the quantities thereof by items, 
with the cost prices, if preserved and kept for production, upon the 
demand of the insurer, as and fer an inventory, will constitute such a 
list, and the insured will have substantially complied with so much oi 
the policy as requires the taking of an inventory. 

In determining what constitutes such an inventory, regard must be had 
to the purpose for which it is required, and, in seeking this, all parts 
of the “iron-safe clause” should be read and considered together. 

—-Ruffner Bros. vs. Dutchess Ins. Co., 590. 


LEASED GROUND. See Tire 5, 6. 


LEX LOCI. 
Or ContTRACT. 


The application was forwarded by a company in Pennsylvania to the in- 
sured in Wisconsin, and there signed and returned, and the policy was 
issued and mailed to the insured, who signed and returned the pre- 
mium note by mail. 


Held, That this was a Pennsylvania contract, but where the company was 
not authorized to do business in that state it was a violation of the 
statute forbidding unauthorized insurance, and no recovery on the 
note could be had in a Wisconsin court. 


—Presbyterian Ministers’ Fund vs. Thomas, 37 


See Vacanr 1. 
LICENSE. See AGEnt 5. 


LIMITATION. 
1. SUSPENSION OF. 


A policy provision requiring action to be begun within thirty days after 
the right begins is not abandoned or nullified by negotiations of the 
company for the expressed purpose of investigating and effecting a 
settlement of the claim. The operation of the clause is simply sus- 
pended during the delay and it begins to run from the time that the 
company actually refuses to settle the claim. The rule is the same as 
in ordinary statutes of limitation which are analogous to contract limi- 
tations. 


—Lynchburg Cotton Mill Co. vs. Travelers Ins. Co., 178. 


2. WueEn Ir Bears to Ruy. 
Parties may ignore a general statute of limitations and stipulate a limited 
time in which suit may be brought in the absence of a special statute 
to the contrary. 
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A policy provision requiring suit to be brought within one year of death 
does not begin to run until the course of action has accrued, and 
where payment is not required until a stipulated period after filing 
proofs, the cause of action does not accrue until the end of such 
period. 

A letter irom the company stating that the policy had been forfeited for 
non-payment of premium, but if the claim was persisted in, the per- 
formance of all conditions precedent as stipulated in the contract 
would be insisted on, was not a waiver of the contract rights of the 
company. 

—Kiisel et al. vs. Mutual Reserve Life Ins. Co., 707. 


See SIcKNEss. 


LOAN. 
Errect oF Non-PayMENT. 


In an action on a life insurance policy, upon an issue as to whether the 
actual value of the insured’s interest exceeded the loan value of the 
policy, where the only witness on the point testified that there was 
an excess, the court may properly so charge. 

Upon an issue raised in an action on a life insurance policy, it being 
shown that upon making a loan to the insured the company reserved 
the option to cancel the policy, if the loan were not repaid, upon re- 
turning the cash surrender value, and instead of so canceling the 
company opened up negotiations looking to a new loan, pending 
which the insured died, the plaintiff, the beneficiary under the policy, 
is entitled to a verdict. 

When the replication ignores certain facts contained in a plea, taking is- 
sue only upon cértain other facts therein, and the defendant files a 
general rejoinder to the replication, the facts so ignored cease to be 
issues in the cause. 

Agency to make a contract is sufficiently shown by a stipulation of coun- 
sel that the parties executed the contract by the ratification of the 
vice-president of an insurance company or that it was entered into at 
his suggestion. 

—New York Life Ins. Co. vs. Mills, 760. 


MACHINERY. 
VALUE OF AND WuHat CONSTITUTES. 


The policy was on a laundry and the machinery contained therein. 


Held, That the owner was competent to testify as to the value of the 
building and machinery. 


Held, That the question as to what constituted the machinery was not one 
of fact for an expert, but of law for the court. 

Held, That evidence oi usage as to the meaning of the word was not ad- 
missible where not specially pleaded. 


Held, That in case of a laundry, machinery includes the whole system of 
appliances connected with the boiler, such as the pipes, tanks, shafting 
and belting which is used to carry on the work of the laundry, 
whether used for motive power or merely for drying. 


Where the building stands on leased ground, the machinery is personal 
property, and not a part of the building, whether attached or not. 


— Tubbs vs. Mechanics’ Ins. Co., 755. 


MEASURE OF DAMAGES. See Apptication 5; ARBITRATION 3, 6; 
PREMIUM 3. 
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MECHANICS’ PERMIT See Vacant 3. 
MEDICAL EXAMINATION. See Risk 2. 


MEDICAL EXAMINER. 
Liasmity FoR Notes —AUTHORITY OF AGENT. 


The state agent of a company authorized to procure applications per- 
sonally or through solicitors, in order to secure the application of a 
physician executed and delivered to him a paper certifying that he 
was to examine applicants to an amount equal to his first year's pre- 
mium, in consideration for which the physician had given his notes 
for a like amount. No applicants were brought to the physician 
and he was compelled to pay the notes to the holders to whom they 
had been transferred by the agent. 

Held, That where the agent had no authority to execute the writing and 
application recited that no statements by the party soliciting the in- 
surance were binding unless reduced to writing and submitted to the 
home office, the company was not liable to the physician for the 
amount of the notes. 

—Dickinson vs. National Life § Trust Co., 710. 


See APPLICATION 5. 


MORTGAGE. 
1. KNOWLEDGE OF, 


Knowledge of the existence of a chattel mortgage on the property before 
insuring is a waiver of the policy provision requiring consent. 
—Charles S. Hirsch et al. vs. Fidelitas Societe Anonyme D’ Assurances § De 
Reassurances, 571. 


2. MERGER OF —CHANGE OF TITLE—ADJUSTMENT AS WAIVER OF Proors oF Loss— 
SUBROGATION, 


Where a mortgagee of real estate acquires the legal title to the mortgaged 
property, the mortgage will become merged in the larger estate, or 
not, as the mortgagee may desire or his interest require. 

Where a mortgage on real estate is secured in part by an insurance 
policy issued to the mortgagor and the mortgagee subsequently re- 
ceives a conveyance of the mortgaged property, and holds the same 
as security for the mortgaged debt, the mortgage will not become 
merged in the legal title, so as to relieve the insurance company 
from liability, in case of fire. 

Where an insurance policy has attached thereto, what is commonly 
known as a mortgage clause, which contains the following provision: 
Provided that the mortgagee shall notify this company of any change 
of ownership * * * which shall come to his knowledge. * * *”, 
and the mortgagee subsequently received a quitclaim deed to the 
mortgaged property, such conveyance will not constitute a change of 
ownership, within the meaning of said provision. 

When insured property is injured or destroyed by fire, and the insurance 
company sends an adjuster to ascertain the extent of the loss, and 
such adjuster, after a personal examination of the premises, estimates 
the damages and agrees upon the amount of the loss with a mort- 
gagee, whose debt is secured by a mortgage on the insured premises, 
and also by the insurance policy thereon, such adjustment and agree- 
ment will make proofs of loss unnecessary. 

Where an insurance company as a part of its policy issues what is com- 
monly known as a “mortgage clause’? which contains the following 
provision: “Whenever this company shall pay the mortgagee any 
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sum for loss under this policy, and shall claim that as to the mort- 
gagor or owner no liability therefore exists, it shall at once and to 
the extent of such payment be legally subrogated to all the rights of 
the party to whom such payment shall be made under ‘any and all 
securities held by such party for the payment of said debt, but such 
subrogation shall be in subordination to the claim of said party for 
the balance of the debt so secured”, the subsequent acquisition of the 
legal title to the mortgaged property by the mortgagee will not affect 
the right of the insurance company to the subrogation as stipulated. 
—Fort Scott Building § Loan Ass’n vs. Palatine Ins. Co., Ltd., 919. 
3. WAIVER OF FORECLOSURE. 

Where the policy stipulated that it should be void in case of foreclosure 
proceedings unless indorsed on the policy, neither knowledge of the 
agent, his apparent silent acquiescence, nor his failure to tender back 
the unearned premium is a waiver of the required indorsement, nor 
is the retention by the company of proofs of loss such waiver. The 
mortgagee in such case has no greater rights than the insured. 

— Woodard et al. vs. German-American Ins. Co., 393. 


MORTGAGEE. See AGEnt 4. 


MUTUAL COMPANY. 
1. REORGANIZATION ON Stock PLAN. 


An unconstitutional act of the Legislature is not a sufficient basis for a 
corporation de facto. That can exist only in case of a law under 
which it might have been created de jure. 

The law that corporate existence cannot be inquired into, except by judi- 
cial proceedings in the name of the state, does not apply to a pre- 
tended but not even a de facto corporation. 

In case of success, in form, of an attempt to reorganize a mutual insur- 
ance company on the stock plan under a law, in terms, authorizing it 
and the insurance business formerly carried on by the old company 
being continued ostensibly by the new creation, using the former’s 
assets and good will, if the attempt is fruitless because of the enabling 
act being void such continued business is to be regarded as really 
that of the old corporation; as belonging to it. 

— Huber vs. Martin et al., 334. 


2. RiGcurs of POLICYHOLDERS IN CASE OF INSOLVENCY. 

Action by the receivers of an insolvent mutual insurance company to 
recover of the directors thereof the amounts of their respective sub- 
scriptions to a fund which the company with their knowledge, actual 
or imputed, represented to be its paid-up capital. Held, The directors 
are estopped from denying their liability to the extent of their 
respective subscriptions for the claims of creditors, whose policies 
were issued to and accepted by them in reliance upon such repre- 
sentations. 


Creditors whose claims are based upon policies which were cash or stock 
policies containing no express reference to any mutual liability are 
presumed to have relied upon such representations, but such pre- 
sumption does not extend to creditors who accepted policies which 
by their terms expressly provided for a mutual liability. 

—Dwinnell et al. vs. Minneapolis Fire § Marine Mut. Ins. Co. et al., 359. 


3. TrrLe to SurpLus —Ricuts oF MEMBERS IN CasE OF Dissonvrion. 
If the charter of a mutual insurance company contains no provision on 
the subject, membership commences only with the taking out of a 
policy and lasts only for the policy period. 
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As regards rights and remedies the policyholders in a mutual insurance 
company are stockholders therein the same as owners of stock in 
a stock corporation, there being no charter provision to the contrary. 


The interests of policyholders in a mutual insurance company are two 
fold, they are both insurers and insured. In respect to the former 
they are entitled to share in the losses and profits of the business on 
the basis of a partnership, except so far as the charter or policy con- 
tract provides otherwise. 


The title to the property of a mutual insurance corporation is in the com- 
pany, but the equitable interests therein are vested in the members 
the same as in case of a stock corporation. While the corporation 
owns the property the members own the corporation. 


It is competent for a mutual insurance corporation, there being no limita- 
tion in its charter to the contrary, to make rates for insurance with a 
view of probably creating a surplus and of subsequently distributing 
the same to members so far as experience shall show that the same 
is not needed in the business. 


In case of a distribution of the surplus of a mutual insurance company 
or of its other assets, there being no charter provision to the con- 
trary, existing policyholders and such only are the legitimate dis- 
tributees. In the aggregate, they are entitled to the whole. 


The Legislature may alter or amend the charter of a corporation but can- 
not legitimately appropriate its property without the consent of all of 
its members, either to its own use or that of a private party, though 
such party be a successor corporation, in the absence of some au- 
thorization to the contrary in the charter originally. 


For all except corporate purposes, the property of a mutual insurance 
company, the same as that of any other corporation, belongs to its 
members whether they are stockholders in the technical sense or in 
the broader one which includes policyholders in such a company. 

The property of a mutual insurance company and the equitable property 
rights of its members are within the guarantees of the state Constitu- 
tion as regards the inhibition against laws impairing the obligation of 
contracts, and the inhibition of the national Constitution as regards 
the equal protection of the laws and deprivation of property without 
due process of law. 

A law enacted during the life of a mutual insurance company providing 
for the distribution of its assets or a bestowal thereof upon another 
without consent of all of its members, no authority in that regard be- 
ing contained in the charter of such company, offends against the 
constitutional limitations referred to. 

Any member of a mutual insurance company suing for himself and others 
similarly interested, may invoke equity jurisdiction to redress or 
prevent any wrong injuriously affecting the property rights of the 
corporation, when its officers will not move appropriately to that end. 

The supposed common-law rule, that upon the termination of a corpora- 
tion its debts become extinguished, its realty reverts to the grantors 
and its personal property goes to the sovereign, if it ever existed in 
fact, is wholly obsolete, except as to purely public corporations, 

In case of a scheme of legislation for a particular purpose, created by the 
enactment of a law specially referring to the subject, and to other laws 
required for a complete plan, if the special enactment is the inducing 
provision and is unconstitutional, the whole is inefficient. The matter 
is governed by the rule, that where part of a law is unconstitutional 
and was the inducement to the rest, which by itself would not have 
been enacted, the whole is void. 


— Huber vs. Martin et al., 334. 


See REORGANIZATION ; STANDARD Poticy 1, 
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NEGLIGENCE. See Frivetiry 1. 
NOTE. See Srocx Nores, 
NOTES. See Mepicat Examiner. 
NOTICE. See Accrpent; Sranparp Pouicy 1. 
OCCUPATION. See Accrpent 2. 


ORAL CONTRACT. 
WHEN CoMPLETE. 


Where there was a conceded conversation between the representative 
of the claimant and of the company regarding the insurance, but the 
testimony is conflicting as to whether there was a complete contract 
or a mere discussion of the terms about which the plaintiff’s repre- 
sentative was to notify the agent whether they were acceptable, the 
question of a complete oral contract was for the jury. 


A subsequent letter irom its representative to insured stating that the 
insurance was secured subject to the condition that it would be neces- 
sary to incorporate a certain clause in order to get the company to 
accept the insurance, was proper for consideration by the jury as to 
whether or not it implied that acceptance of the condition must still 
be made by the plaintiff. 

—Grossbaum Ceramic Art Syndicate vs. German Ins. Co.—Same vs. 


Potomac Ins. Co., 214. 


OTHER INSURANCE. 
1. Errect oF MISSTATEMENT AS TO. 


The insurance of a surplus line was accepted by the representative of an 
unauthorized company from the agent of the insured without inquiry 
as to the names of the companies already on the list, but when a 
binder was subsequently applied for, such names were asked for and, 
through error, those of companies authorized to do business in the 
state, but not on the risk. were given. The only object of the inquiry 
was to know whether authorized companies were on the risk. 

Held, That the error could not be said, in the absence of any warranty in 
the policy, to have been an inducement which amounted to a material 
misrepresentation. 

Held, That a subsequent delivery of the policy with a knowledge of the 
facts waived the error. 


—Charles S. Hirsch et al. vs. Fidelitas Societe Anonyme D’ Assurances § De 
Reassurances, 571. 


2. E1eaty Per Cent Cuavse. 


The standard guarantee policy clause requiring 80 per cent insurance is not 
necessarily inconsistent with another forbidding other insurance with- 
out consent. Such piacing of such other insurance to an amount 
which, as a whole, was in excess of the value of the property, avoids 
the policy. 

— Woolford vs. Phenix Ins. Co., 316. 


3. Lurratron or AMOUNT OF—KNOWLEDGE OF AGENT. 


A fire insurance policy for $1,506 on a stock of merchandise, when de- 
livered to the assured, contained the usual clause in the printed por- 
tion that it would become void “if the assured now has or shall’ here- 
after make any other insurance on the said property without the 
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consent of the company”. There was also attached to the policy a 
rider, as follows: “$1,500.00 total concurrent insurance (including 
this policy) consented to on merchandise.” In an action by the 
assured to reform the policy to make it conform to the agreement 
that other insurance was to be permitted, and to enforce payment, a 
fire having occurred, held, that the provisions of the policy with ref- 
erence to other insurance were ambiguous, and in the absence of 
fraud or laches the policy was subject to reformation and enforcement, 
in a proper action. 

The evidence was sufficient to support the finding that the actual contract 
was to permit other concurrent insurance, 

A soliciting agent, with authority to take applications for insurance and 
submit them to the company, and who is intrusted by the company 
with a policy to be delivered to the assured, is the representative of 
his principal in all matters naturally connected with and incidental 
to procuring the application; and if during such negotiations, and 
prior to the delivery of the policy, such agent is informed that other 
insurance is carried by the assured, the company is bound by such 
knowledge 

— Kelly et al. vs. Citizens’ Mut. Fire Ass’n, 331. 


4. Torat Loss —APPoRrTIONMENT INTEREST. 


Where an insurance company places $4,000 upon property and through 

its agent procures $3,000 in other companies, upon a total loss there 
can be no claim that the true value was not in excess of the originé il 

amount, but the original company is liable for its full proportion of 
the $7,000. 

Where a fire insurance policy provided as a condition precedent to pay 
ment that there should be proof of loss, interest will only begin to run 
from the date that such proof of loss was furnished. 

—Wensel vs. Property Mut. Ins, Ass'n, 115. 


5. WuHeEn PERMITTED. 


Where the policy contained the clause, “$800 total insurance permitted 
including this policy”, if the total insurance exceeded the value of the 
property it was a matter to be specially pleaded. 

Where the policy itself was for $800 the clause would be meaningless un- 
less permission for additional insurance was intended, and must be 
construed to permit other insurance to the specified amount. 

— Western Assur. Co. vs. Ferrell, 314 


PAID-UP POLICY. 
SuRRENDER VALUE—TENDER OF PREMIUM. 


The policy provided that it should lapse in case of non-payment of pre- 

mium, except that where premiums had been paid for a certain time 

a paid-up policy should be granted without action by insured, or in 
jen thereof, at his option, either a cash surrender, or, if the policy is 
surrendered within the days of grace or with satisfactory evidence of 
health within a year thereafter, a paid-up term policy for the full 
amount, 

Held, That in case of the death of the insured after failure to pay the pre- 
mium due, and without any option having been exercised, the bene- 
ficiary cannot claim the proceeds of a term policy but only the amount 
of a paid-up policy. 

Where it was claimed that the assignee of the policy had called at the 
office on the day that the premium came due and offered to pay it, 
but was told by a duly authorized agent that extended term insurance 
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had been granted, and agreed to notify the assignee if such was not 
the case, and failed to do so, a demurrer should have been overruled 
and the issue of estoppel should have been tried on its merits. 

—Sugg vs. Equitable Life Assur. Society, 790. 


See ExTENDED INSURANCE. 
PAROL CONTRACT. See Orat Contract. 
PARTNER. See PLEapine. 
PAYMENT. See PREmium. 
PHYSICIAN. See Mepicat Examiner; Proors or DEATH. 


PLEADING. 
In Case oF Business F1rM. 


Where the statute required the names composing a business firm in 
sured to be filed as a condition precedent to any suit, but authorized 
such filing at any time, and the defendant company with abundant 
time to learn that such names had not been filed, answered on the 
merits, it was within the discretion of the court to rule that a sub- 
sequent amended answer setting up the failure, which would only be 
a plea in abatement, was too late. 

—Nerger et al. vs. Equitable Fire Ass’n, 556. 


See Proors or Loss. 


POLICY. 
1. Non-DELIvVERY BY AGENT. 


The claimant averred that her husband had relied upon a letter from the 
agent stating that the company had reconsidered the application and 
would issue the policy on the plan applied for. The policy was, in 
fact, sent to the agent, but not delivered on account of the sickness 
of the applicant. 

Held, That the company was estopped to deny the issuance of the policy. 

—New York Life Ins. Co. vs. McIntosh, 857. 


2. WuHeEN EFFECTIVE IN CASE oF NoN-DELIVERY. 


The signed application blank recited in printed form that it was the basis 
of the insurance which should not take effect until the premium had 
been paid and the policy issued during the good health of the insured. 
A written binding receipt at the same time was given by the agent 
to the applicant, reciting the payment of a specified sum, and that 
he had given the receipt for the same, making the insurance in force 
from date of the application if it shouid be approved and the policy 
be signed by the secretary of the company and issued from its office, 
and that if so issued the policy should take effect from the date of the 
receipt. , 

Held, That the receipt was controlling, and where the application was 
accepted and the policy was issued after the death of insured the 
company was liable, though it had never been delivered on account of 
his death. 

— Starr vs. Mutual Life Ins. Co., 137. 


See Contract ; Loan; Stanparp Portcy 1. 
VoL. XXXV.—63. 
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PREMIUM. 
1. Days or Grace ConsTRUED. 


A policy of life insurance provided that the premiums should be paid 
annually on the ist day of June. It also provided that one month's 
grace would be allowed the insured within which to make the same, 
and that the policy would be continued in force during that time, 
and, further, that notwithstanding a failure on the part of the insured 
to pay the premium when due, the insurance would be continued for 
the period of sixty days from the ‘due date of the premium as speci- 
tied on the first page of the policy”. The due date there specified was 
June 1st. Held, That the sixty-day period commenced to run from 
that date, not from the expiration of the thirty days’ grace allowed on 
each payment. 

—Grattan vs. Prudential Ins. Co. of America, 929. 


2. In Case or Deato Durine Days or Grace. 


policy provided that the insurance should not be binding unless it 
was in force on the death of the insured, nor unless such death oc- 
curred within five years from its date, except as it should thereaiter 
be renewed; also that the insurance was granted in consideration of 
the application and of the payment of a certain sum in advance and 
of a like sum on a specified date during every year of its continu- 
ance; also that a grace of thirty days would be allowed in the pay- 
ment of premiums after the first, provided interest was paid for the 
term deferred; also that the policy should be indisputable after two 
years, provided the premiums were duly paid. 

Held, That the policy was an entire contract during the term of five years 
and was not forfeited by failure to pay the premium at the date 
specified where the insured died during the period of grace leaving 
the premium unpaid. 

Held, That a notice of the premium coming due with the statement that 
unless paid at the date specified the policy would be forfeited did not 
affect the case. The period of grace was a contractual right of the 
insured and not a mere personal privilege to be exercised if alive. 

Held, That no tender of premium subsequent to death was necessary to 
recover on the policy. 

Held, That a declaration by the insured while alive that he did not in- 
tend to renew was not a waiver of his right to a period of grace. 

— Provident Savings Life Assur. Soc. vs. Taylor et al., 562. 


3. MEASURE OF DAMAGES FOR WRONGFUL TERMINATION FOR NoN-PAyMENT. 


The premiums were in the form of assessments covering only the cur- 
rent cost of the death losses and expenses. The policy was wrong- 
fully canceled for non-payment of premium and suit for damages was 
brought by the insured, who was uninsurable elsewhere on account of 
age and sickness. He died pending the action. 

Held, That a return of all the premiums paid would be an incorrect meas- 
ure of the damages since it would make no allowance for the insur- 
ance enjoyed or the cost to the company of carrying the risk. 

Held, That the measure of damages was the discounted amount of the 
policy less the discounted cost of carrying it to its termination had it 
remained in force, as determined by the probable expectancy of one 
of his age and health, on the basis of 6 per cent interest. 

Held, That in this case the expectancy was determined by the death. 

— Mutual Reserve Fund Life Ass’n vs. Ferrenbach, 622. 


4. Non-PayMENT OF QUARTERLY, 
Where the evidence that an annual had been charged to a quarterly pre- 
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mium at the request of the insured, and the evidence was uncontra- 
dicted and was sustained by the premium receipts that the dealings 
between the parties were thereafter on this basis, the payment of a 
quarterly premium could not be claimed to be on account of the an- 
nual premium and would not keep the policy in force after the non- 
payment of the next quarterly premium where the policy, after recit- 
ing the annual premium provided that its non-payment when due 
should render the policy void. 


Where the plaintiff claimed the full amount of the policy and no intima- 
tion was made that its paid-up value would be accepted, a failure to 
submit such alternative to a jury was not error. 


— Mary F. Battin vs. Northwestern Mut. Life Ins. Co., 169. 


5. PAYMENT BY CHECK. 


Proof of waiver of the terms of the policy in a suit where such waiver is 
not alleged, and allowing recovery on the same is not depriving the 
company of its property without due process of law in violation of the 
United States Constitution. 

Where the insured was directed simply to send all remittances of premiums 
to the home office, the company was not responsible for a check sent 
the day before the premium was due failing to reach the home office 
the next day, although previous checks so sent had reached there in 
time. The insured took the risk of delay in the mails. 

— Suess et ux. vs. Imperial Life Ins. Co., 488. 


6. Payment By Drarr ro Bank. 


The agent was authorized to accept premiums if not more than thirty 
days overdue when the insured was apparently in health. As was 
usual, he sent the receipt for the premium to a bank for collection, 
with directions to hold for a reasonable time. The insured on the 
30th day gave the bank a draft on a third party for the premium, 
whereupon the bank stamped the receipt “Paid” and delivered it to 
the insured and entered the transaction in its books and inclosed its 
own draft for the amount in fevor of the agent in a letter which 
was not, however, at the time mailed. The draft given by insured 
was returned dishonored, and upon the latter arranging to protect 
the bank, the letter was four days later mailed to the insured. The 
policy provided that no draft should amount to payment until col- 
lected. The insured was killed on the day that the letter was sent. 

Held, That whether the bank merely accepted the draft as agent for the 
company or discounted it and advanced the money, thus paying the 
premium was for the jury, and direction of verdict for the company 
was error. 

—Talbott vs. Metropolitan Life Ins. Co., 548. 


7. Remepy ror Rervusavt To REcEIVE. 


The premiums had been uniformly paid and accepted when overdue, and, 
according to the finding, the company had waived prompt payment. 
Tender of premium was refused because too late, and the policy had 
been declared void. 

Held, That where the only promise was to pay a sum of money on the 
juture death of the plaintiff, the fact that the insurer declared the 
contract void was not such a present injury as to sustain a suit for 
damages for its breach, the remedy was a suit in equity for its rein- 
statement, 


— Kelly vs. Security Mut. Life Ins. Co., 938. 


8. Watver By AGENT. 


The solicitor orally agreed with the applicant that the policy should be 
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binding when a part of the premium was paid in cash. This was not 
done until the insured was mortally ill, when it was paid by third 
parties in contemplation of his death, which occurred three days later. 

Held, That there was no binding contract, regardless of the agent’s au- 
thority to enter into such an agreement. 


— Harriman vs. New York Life Ins. Co., 852. 


9. Watver By AGENT, 


A demurrer will not be sustained to a complaint that the insured was in- 
duced to take out the policy by the representations of an agent au- 
thorized by the company that thirty days of grace would be allowed 
in the payment of premium, and that the death occurred within such 
period of grace. 


—Boyd vs. Fidelity Mut. Life Ins. Co., 858. 


10. Watver oF PayMENT—EVIDENCE OF AGENT. 


Where the jury is instructed that the plaintiff is required to establish a 
certain fact in order to entitle her to a verdict, and there is no evi- 
dence tending to establish that fact, a verdict in her favor will be set 
aside, 

Where the plaintiff pleads payment of an insurance premium, and the 
court instructs the jury that such payment must be established by 
the evidence to entitle the plaintiff to a verdict, the requirement is not 
satisfied by evidence tending to establish a waiver or postponement 
of the time of payment. 

It is not every admission or declaration of an agent that is binding on his 
principal; the general rule is that the principal is not bound by such 
admissions or declarations, unless they are made during the transac- 
tion of business by the agent, for the principal, and within the scope of 
the agency. 

Evidence examined, and held insufficient to sustain the verdict. 

—Shoemaker vs. Commercial Union Assur. Co., Ltd., 425. 


See Accrpent 10; AppiicaTion 3; Date; BENEVOLENT Soctrerty 7: 
Paip-Up Pouicy ; SURRENDER. 


PREMIUM NOTE. 
1. AUTHORITY OF AGENT. 

When an applicant for insurance pays the first premium to the agent, the 
contract is consummated when the company accepts the application, 
executes a policy and deposits it in the mail directed to its agent for 
delivery to the applicant. 

An agent is presumed to be acting within the scope of his authority. 

The agent of a foreign insurance company who was authorized to solicit 
insurance in this state had authority by force of section 88, c. 175, 
p. 437, Gen. Laws 1895, to collect the first premium. 

An agent of a foreign life insurance company authorized by chapter 175, 
p. 392, Gen. Laws 1895, to solicit insurance and collect the first pre- 
mium, has apparent authority to take a promissory note for the first 
premiuni. 

Unless the applicant for insurance has knowledge of express limitations 
upon the authority of the agent the acceptance by the agent of a note 
in payment of the first premium is binding upon the company. 

—Kilborn vs. Prudential Ins. Co., 840. 


2, Grackt—ExTENDED INSURANCE—WAIVER BY AGENT—NOTICE TO ASSIGNEE. 
A stipulation in an insurance policy that “a grace of one month, during 


which the policy remains in full force, will be allowed in payment of 
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all premiums except the first, subject to an interest charge at the rate 
of 5 per cent per annum”, does not provide a grace of one month in 
the payment of a note given for a past-due premium. 


The acceptance of a part of a premium due in cash, and, for the balance, 
a promissory note which contains a stipulation that it is payable 
without grace, and that “all claims to further insurance, and all 
benefits whatever, which full payment in cash of said premium would 
have secured, shall become immediately void and be forfeited to the 
New York Life Insurance Company, if this note is not paid at ma- 
turity, except as otherwise provided in the policy itself’, will not 
operate to give the holder of the policy the benefit of an extension of 
the contract of insurance, provided by its terms, when the policy 
stipulates that such extension is to be effected by the payment of pre- 
miums where the note itself is not paid at maturity. 

The acceptance by a general agent of the amount due upon a premium 
note, after the maturity of the note, is not a waiver of the forfeiture of 
the policy, when it is clear that the money so accepted was being held 
pending the furnishing of a health certificate by the insured upon an 
invitation by the company to reinstate his policy. Nor would such 
agent have authority to waive the forfeiture, where there was a pro- 
vision in the policy that a waiver would be effective only when made 
by certain officers of the company. 

An agreement by the insurance company to notify an assignee of a policy 
of the maturity of all premiums upon said policy as they become due 
is not an agreement to notify the assignee of the maturity of a note 
given by the assignor for a past-due premium prior to the assignment 
of his policy. 

— Bank of Commerce vs. New York Life Ins. Co., 748 


3. Non-PaymMent THrovGH Bank. 


The policy provided that non-payment of a premium note should render 
it void. The note was sent to a bank for collection and the insured 
notified, but failed to pay it before the fire. 

Held, That an effort to pay the note after the fire was too late to save 
the forfeiture. 

ITeld, That evidence of a direction to the cashier to pay the note by the 
insured, from funds which he had on deposit, where no check was 
drawn nor payment credited on the books of the bank, and no inquiry 
for some time after was made by insured as to a compliance with 
his direction, was not evidence of payment. 

—Driver et al. vs. Planters’ Mut. Ins. Ass’n, 811. 


4. WAIVER oF PAYMENT. 


While a policy of Jife insurance may provide a forfeiture for non-payment 
overdue premium notes, yet prompt payment may be waived by a 
course of dealings calculated to assure the insured that a delayed 
payment will be accepted. 

If an insurance company with knowledge of the facts receives and retains 
past due premiums, after the day specified in the contract for pay- 
ment, it renews the contract and waives forfeiture for non-payment, 
where such acceptance is unconditional. 

Acceptance and transfer of a renewal note after default in payment of the 
original note, operates as such waiver of forfeiture for non-payment 
in the first instance. 

—Neal vs. Gray, 121. 
PROOFS OF DEATH. 
EVIDENCE OF PHYSICIAN. 


Proofs of death are admissible on the part of plaintiff for rebuttal although 
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the policy stipulates that they shall be evidence of the facts which they 
recite in favor of the company, but not against it. 

Testimony of a physician who attended them, and thus learned the fact 
that the mother and two sisters had died of consumption, contrary to 
statements of the insured, was privileged and not admissible. But the 
certificates themselves as filled out by the physician, showing cause of 
death, were admissible under a statute making such certificates com- 
petent evidence. 


A: witness, thovgh not an expert, may testify that death was due to con- 
sumption. 


—Krapp vs. Metropolitan Life Ins. Co., 494. 


See AccrpEnt 5. 


PROOFS OF LOSS. 
SuFFICIENCY OF PLEADING. 


A complaint which alleged immediate written notice of loss and within 
sixty days after the fire written proofs as mentioned in the policy, 
and that more than sixty days had elapsed since the fire and ascer- 
tainment of the amount of loss by the company sufficiently alleges 
that proofs had been furnished more than sixty days before the be- 
ginning of the suit, in the absence of any demurrer. 


—Nerger et al. vs. Equitable Fire Ass'n, 556. 


See Action ; AGENT 1; ARBITRATION 4; IRoN SaFE ; Mortcace 2; STANDARD 
Ponicy 1; WAREHOUSEMAN. 


PROSTITUTE. See Apprication 3. 
RAILROAD. See Svusrocation 1, 2. 
RATES. Sre BEeNneEvotent Society 3. 


REBATE. 
1. Lrasriitry For Act oF AGENT. 


Under a statute prohibiting au insurance company doing business in the 
state from making any distinction or discrimination in favor of indi- 
viduals between insurants of the same class, in the amount of payment 
of premiums, or other agreement not plainly expressed in the policy, 
under penalty of a fine, held, that the company was not liable for a 
violation, made by its agent in allowing rebates, in express disregard 
of instructions and whose acts were disapproved by the company after 
knowledge of the fact. 


—Equitable Life Assur. Soc. of U. S. vs. Commonwealth, 73. 


2. Laasriiry ror Act oF AGENT. 

Where the giving of a rebate by a life insurance company or agent is 
made a penal offense, the fact must be established beyond a reason- 
able doubt. 

The principal is not responsible for illegal acts of its agent without its 
knowledge, direction or consent. 

Where the fact that such rebate was within the scope of an agent’s au- 
thority is established, a prima facie case against the company, if made 
out, is rebutted by proof that the act was done without its authority, 
knowledge, consent or approval. 


Commonwealth vs. Inter State Life Ins. Co., 77. 
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REINSTATEMENT. 
EFFECT OF. 

Where the policy lapsed for non-payment of premium, but was reinstated 
on fraudulent representations as to health, a clause making it incon- 
testable after two years begins to run from the reinstatement, not 
from the date of original issue, and the policy was rendered void by 
the misrepresentations. The reinstatement is in effect a new contract 
between the parties, 

— Pacific Mut. Life Ins. Co. vs. Galbraith, 186. 


= 


See Premium 7. 
REINSURANCE. See BeEnervotent Society 7. 


RELEASE. 
PROCURED BY FRAUD. 


Fraud or mistake will justify the repudiation of a release of a disputed 
and unliquidated demand, and where such release was procured by 
representing that the policy was void through false representations 
in the application, a finding that the release was procured through 
false representations and was void will be sustained. 

Where the company in such case knew that it had no defense on the 
policy itself, an agreement to release the claim for a smaller sum 
than that named in the policy will not prevent recovery of the balance. 
Such release for a nominal consideration is only sustainable on the 
assumption that it is a compromise of a doubtful claim and its validity 
is for the jury. 

—Rauen vs. Prudential Ins. Co. of Americg, 288. 


REMOVAL. 
CONSENT OF AGENT. 


The duly authorized agent of a fire insurance company, having power to 
consent to the removal of the location of insured property and to 
transfer the policy, may by oral agreement consent to such removal 
and make such transfer, and if such agreement is made the policy 
does not become void but continues in force. The fact that the rate 
of insurance is greater at the new location does not relieve the obli- 
gations of the company under the policy, provided the insured agrees 
and holds himself in readiness to pay the additional premium. The 
duty is upon the agent to ascertain what the increased rate is and 
make demand upon the insured therefor. 

—Cooper vs. German-American Ins. Co., 211. 


REORGANIZATION. 
EFFECT ON RIGHTS OF POLICYHOLDERS, 


A mutual insurance corporation having a charter provision to the effect 
that a membership therein could only be created by accepting from 
it a policy of insurance and continue only tiil the end of the policy 
period, did business for a considerable period of time accumulating 
a large surplus. A law was then enacted authorizing a reincorpora- 
tion under the general law for the creation of insurance corporations, 
with the consent of two-thirds of existing policyholders representing 
at least one-half the outstanding insurance, the reorganized concern 
to be the owner of the property of the superseded company for its use 
in the conduct of its business. The act provided that any existing 
policyholder of such a mutual company, in case of its being super- 
seded, should be entitled at his option to take stock in the new com- 
pany to the extent of such part of the total stock as the amount 
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paid by him on his policy bore to the total amount of risks in 
force, or to receive such proportion of the surplus as the com- 
pany’s actuary might deem equitable, that being coupled with a 
provision that all the property of the superseded company should 
become that of the new concern, as aforesaid, no part to be divided 
among the members thereof. The legislative basis of reorganization, 
in form, contemplated the possibility of members of the superseded 
company at a specified time, in the aggregate, securing a small per- 
centage only of the stock in the new concern or of the surplus afore- 
said, and of existing and past policyholders of the mutual company, 
in the aggregate, obtaining not to exceed one-third of such surplus 
of stock. A reorganization occurred in form under such law as to the 
corporation in question, plaintiff and others not consenting. 

Under the charter of a mutual insurance company providing, in effect, 
that one can become a member only by taking out a policy of insur- 
ance and that the membership can survive only to the end of the 
policy period upon which it is based, no one can rightly be treated as 
a member for any purpose at any time unless he then holds an un- 
expired policy of insurance. 

—Huber vs. Martin et al., 334. 
See Mutvat Company 1. 


RISK. 
1. DvuRATION oF. 


Where the policy stated that it was for the term of three years from the 
14th of January, 1903, to the 14th of January, 1904, a refusal to admit 
parol evidence as to which of the two periods was contemplated was 
reversible error. 


— Traders’ Ins. Co. vs. E. D. Edwards Post, No 22, G. A. R., 76. 


wmy 


2. PosTPONEMENT OF—WAIVER OF MEDICAL EXAMINATION. 

A life insurance policy issued on the life of a person but fourteen years 
of age, which policy had attached thereto a memorandum to the ef- 
fect that the company issuing the policy would not assume any risk 
on account of the death of the insured until the insured had arrived 
at the age of fifteen years and is examined by an examiner of said 
company, and the examination approved by the medical director, is 
not void. 

In the case stated, where the company issuing the policy received and 
retained the second premium from the insured after he had arrived 
at the age of fifteen years, without requiring the medical examination 
as stated in the memorandum and provided for by its article of in- 
corporation, held, in the absence of fraud, that the medical examination 
was waived. 


—Security Mut. Life Ins. Co. vs. Miller, 304. 


3. Time oF ‘TERMINATION. 


The policy insured against accident within one year from 12 o’clock noon 
standard time of its date. 


Held, That it did not cover an accident occurring at 4 p. m. on the same 
date a year later. 


— Matthews vs. Continental Casualty Co., 807. 
See AppiT1on ; AGE; Macuinery ; Vacant 2. 


SICKNESS. 
Wuar ConstituTes—LiMitaTIon. 
The policy provided that sick benefits were payable while the insured was 


necessarily and continuously confined to the house and subject to 
the calls of a registered physician. 
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Held, That where the notice of sickness recited that he was not neces- 
sarily so confined, nor to his bed, and the attending physician testi- 
fied that he was not necessarily confined to his house there could 
be no recovery. 

In an action to recover such benefits an offer to pay a specified sum for 
the avoidance of litigation after a denial of liability and a subsequent 
renewal of such offer were not negotiations calculated to prevent 
the bringing of suit, and did not waive the policy limitation requiring 
such _ to be brought within three years after the right of action 
accrued. 


—Cooper vs. Phoenix Accident § Sick Benefit Ass’n, 155. 


STANDARD POLICY. 
1. Errect or By-Laws—WaAIvVER oF NoticeE—Proors or Loss. 


A standard policy issued by a mutual company provided that any special 
provisions or stipulations requiring to be mentioned must be written 
or printed and permanently attached to the policy and separately 
signed by the company or agent. The insured had stipulated in his 
application to be bound by the by-laws annexed to the policy. None 
such were annexed. 


Held, That the by-laws could not be used to vary the terms of the policy. 

Held, That under a statute printed on the back of the policy requiring 
written notice within thirty days in case of loss, a mere notification of 
the loss without particularly specifying the property was sufficient. 

Where in such case an adjustment was entered on and a partial payment 
on account made, notice in writing was waived. 

Where the statute required an adjustment within fifteen days of notice of 
loss, and a right to sue in case of neglecting to so adjust, and that any 
provision to the contrary in the contract shall be void, a provision 
in the standard policy requiring a sworn statement of loss is not a 
condition precedent to suit. 

Where directors de facto, acting as such without objection, voted to pay 
the loss, their action was legal, regardless of the irregularity of their 
election. 


—Gleason vs. Canterbury Mut. Fire Ins. Co., 982. 


2. UNAUTHORIZED ALTERATION OF—CLEAR-SPACE CLAUSE. 


The form of fire insurance policy prescribed by chapter 175, p. 417, Gen. 
Laws 1895, as amended by chapter 254, p. 468, Gen. Laws 1897, con- 
tains the only terms and conditions which can be incorporated in a 
contract of fire insurance. Only the changes which are specifically 
authorized by section 53, c. 254, p. 468, Gen. Laws 1897, may be made 
in the statutory form. , 

Section 52, c. 175, p. 417, Gen. Laws 1895, does not authorize the parties 
to modify or add to the statutory form. Its purpose is to require that 
all the conditions of the insurance shall appear in one written instru- 
ment. 

A fire insurance company has no authority to attach to the standard form 
of policy a clause by which the insured warrants the maintenance of a 
designated clear space about the insured premises. 

Such a “space clause”, attached as a rider, is void in so far as the war- 
ranty is concerned; but, as the statute expressly authorizes an insur- 
ance company to print or use in its policies forms of description and 
specification of the property insured, the so-called “space clause” 
may contain effective language limiting the general descriptive 
language of the policy. 


— Wild Rice Lumber Co. vs. Royal Ins. Co., 824 
See Vacant 2. 
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STOCK NOTES. 
EFFECT OF DISSOLUTION. 


Some stockholders’ notes were given to the corporation under a resolu- 
tion of the directors that in case of dissolution of the corporation, 
the stockholders not contributing should not be entitled to share in 
the fund derived therefrom, the fund being intended only for the 
benefit of creditors. The notes were given in order to make good 
the capital in order that the company could continue business. 

Held, That when the corporation was dissolved and its obligations to 
creditors settled, the collection of the notes and distribution of the 
proceeds among the stockholders was not authorized. 


Held, That the contributors were not estopped to deny that the notes 
were conditional obligations because they were reported to the Audi- 
tor among the assets in the company’s sworn statement. 


— Anderson et al. vs. Buckley et al., 925. 


SUBROGATION. 
1. In Cast or Rariroapd. 


The right of subrogation will not be enforced until the claims of insured 
have been fully satisfied. Where there is no express covenant in the 
policy for such subrogation, none can be demanded until the whole 
loss has been paid and the settlement by the insured with the railroad 
which caused the damage in which the insurance was deducted did 
not prevent recovery from the insurer in the absence of an express 
stipulation regarding subrogation. 

— Farmers’ Alliance Mut. Fire Ins. Co. vs. Vallie, 278. 


2. RELEASE OF RAILROAD FROM LIABILITY. 


A stipulation in a lease made by a railroad company that the lessee is to 
exonerate it from all liability for damages by fire to any property or 
structure on the demised premises, which, in the operation of the 
railroad, may be accidentally or negligently communicated to it, is 
not void as against public policy. 

Such lessee and his insurers cannot recover from the railroad company 
the amount of the loss by fire to a building and its contents owned by 
the lessee, and located partly on such premises, when, in the operation 
of the railroad, the fire was communicated to that part of the build- 
ing on the demised premises. 

—Mansfield Mut. Ins. Co. et al. vs. Cleveland, C., C. § St. L. R. Co., 527. 


3. WHEN PREVENTED. 


Where the policy stipulated for subrogation to the extent of any payment 
for the loss and the insured subsequently entered into a contract with 
the railroad company causing the loss that he would hold it harmless 
from any liability for any loss by fire, there can be no recovery 
against the insurer. 

—Downs Farmers’ Warehouse Ass’n vs. Pioneer Mut. Ins. Ass’n, 273. 


See MortGaGeE 2. 


SUICIDE. 
1 EVIDENCE As TO. 


Where the issue was suicide the plaintiff objected to the admission of a 
copy of the application, which the statute required to be attached to 
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each policy in order to be admissible as evidence, because it omitted 
the clause which the statute required to be printed on it that each ap- 
plicant was entitled to a copy attached to any policy issued thereon. 

Held, That the omission of the clause did not prevent the application 
from being admissible when attached to the policy. 


Where the policy provides that it should be void in case of suicide, sane 
or insane, the mental condition of the suicide was of no consequence. 


Where the evidence showed the insured, in a troubled state of mind, had 
entered a room and shortly after was found there dead from a bullet 
from a gun so adjusted that he could fire it at himself, and with a note 
bidding farewell to his wife and mother and giving directions for 
reaching them, the evidence as to suicide was conclusive. 


— Moore vs. Northwestern Mut. Life Ins. Co., 769. 


2. EvimDence In Case 0F—BENEVOLENT SOCIETY. 


Where the issue of a suit concerned only the certificate of membership of 
a benevolent society and the defense was not based on the application 
and by-laws, the latter need not accompany the certificate. 


In case of alleged suicide the presumption against it due to love of life 
should be treated as evidence. 


Evidence of experiments showing that if a bridle was hung from a peg 
in the manner in which it was alleged the insured was found sus- 
pended, a person would be strangled, was admissible. 

Instruction as to the presumption against suicide due to natural love of 
life was not erroneous, for failure to limit it to natural conditions 
where there was no evidence that the mental condition of the deceased 
was not natural at the time of his death. 


—Tackman vs. Brotherhood of American Yeomen, 368. 


9 


3. In Case oF INSANITY. 


The policy provided that it should be void in case of suicide within three 
years. 

Held, That where the facts were consistent with the theory of suicide or 
the reverse, the presumption is against suicide. 


Held, That where it is shown that the self-destruction was intentional 
while the insured was mentally sound, it can not be presumed that 
the act was not intentional or due to insanity which deprives the mind 
of its knowledge of the probable effect of the act upon life. 

Held, That if the insured intentionally took his life when his mind was 
so far gone as to render him unconscious that he was doing so, the 
act will be regarded as accidental. But conversely, if he had mind 
enough to know the probable result of the act and it was intentional, 
it is within the provision of a policy clause against suicide. 

—Masonic Life Ass'n of Western New York vs. Pollard’s Guardian. 19. 


4. Lintration or Risk 1n CasE oF STaTUTE FORBIDDING DEFENSE. 


. 7896 Rev. . Mo., 1899, which provides: “In all suits upon policies 
of saknditheg , life hereafter issued by any company doing business 
in this state, to a citizen of this state, it shall be no defense that the 
insured committed suicide, unless it shall be shown to the satisfaction 
of the court or jury trying the cause, that the insured contemplated 
suicide at the time he made his application for the policy, and any 
stipulation in the policy to the contrary shall be void”, being in dero- 
gation of the commen law, in restraint of the freedom ‘of contract and 
subversive of sound morality, should receive a restrictive rather than 
an expansive construction, and when so construed it prevents the 
suicide of an insured, whether sane or insane, from avoiding his in- 
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surance, either by operation of law or by stipulation of the parties, un- 
less the act was contemplated by him at the time of making application 
for the policy, but it does not take from the parties the right to con- 
tract respecting the classification of risks and the amount of insurance 
which shall be provided for each, so long as they do not substantially 
eliminate suicide from the risks covered by any policy to which the 
statute is applicable 


—-Amanda M. S, Whitfield vs. Aitna Life Ins. Co., 321. 
See AccIDENT 9. 


SUNSTROKE. See Accripent 15. 


SURETY 
Bonp For PAYMENT OF CLAIMS. 


The statute required a bond to be given annually by the company con- 
ditioned upon the prompt payment of any claim arising and accruing, 
that a company failing to comply should not be entitled to do busi- 
ness, and that a certificate of such compliance must be issued by the 
Auditor. 

Held, That the claim arises and accrues when the loss occurs, not when 
it is payable under the terms of the policy. 

Held, That the bond given by a surety does not apply to previous claims 
unless so specially stipulated. 

Held, That a bond given in pursuance of the statute covered a loss oc- 
curring immediately after its issue though it had not been delivered to 
nor approved by the Auditor as required by the statute. 

Held, That the fact that a bond in the previous year had been given by 
other sureties which had not yet expired according to its terms did 
not affect the case. Under the statute a new bond might be required 
by the Auditor. 


— United States Fidelity § Guaranty Co. et al. vs. Fultz, 149. 


SURPLUS. 
PRINCIPLES AS TO APPORTIONMENT OF—RIGHT TO AN ACCOUNTING, 


The insured under a life policy entitling him to share in the surplus 
stands in a contractual, not a fiduciary, relation to the company. 
The charter of a company having a capital stock provided that after 
the payment of a specified dividend on such stock the earnings and 
receipts should be accumulated, and that each policyholder should 
be accredited with an equitable share of the surplus when ascer- 
tained, according to such principles and methods as the company 
should adopt. ‘The policy contained a like provision as to surplus. 
Subsequently a statute was passed prescribing the legal reserves 
which such companies must maintain. 

Held, That the accumulations were not restricted to the legal reserve, 
nor was the company obligated to apportion all surplus in excess ot 
the reserve among the policyholders, but only such equitable por- 
tion of the same as should be determined according to the principles 
and methods adopted, and such eee will prima facie be 
presumed to be equitable. 


Where such company is controlled by its sbocheliers a suit by a policy- 
holder for an accounting and a receivership, based on mismanagement 
and misappropriation of funds by the officers, will not be sus- 
tained in equity. In New York the statute requiring the Attorney- 
General to approve such suit is part of the contract with the policy- 
holder. The right to such accounting is merely incidental to a trust 
relation or the necessity for adjusting complicated accounts, and 
cannot rest on a mere alleged breach of contract. 

—Brown vs. Equitable Life Assur. Soc. of the United States, 650. 


See Mutvuat Company 3. 
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SURRENDER. 
RIGHT TO SUBSEQUENT PREMIUM PAYMENTS. 


A certificate of insurance which stipulated that it might be surrendered 
in ten years in exchange for $1,000 to be paid from an endowment 
fund secured through assessments to be made as it provided, was sur- 
rendered at the end of that time and the money demanded, but was 
returned with instructions to retain it until notified that the assess- 
ments had been made. Similar demands during two years were met 
by statements that the funds had not vet been raised, but that the in- 
sured would be notified when this had been done, and afterward pre- 
miums were demanded and paid for two years to keep the policy in 
force, and the insured was old and inexperienced, and did not under- 
stand the policy and relied on the representations of the insurer that 
such payments were necessary while the assessment was being col- 
lected. 

Held, That the right to the endowment fund was not waived and the in- 
sured was entitled to receive back the premiums so paid after the 
endowment was demanded. 


Held, That the company was estopped to deny that subsequent premiums 
paid after the company had ceased to demand them were not made 
because of its representations. 


— Hopkins et al. vs. Northwestern Nat. Life Ins. Co., 267. 


SURRENDER VALUE. See Parm-Up Poticy. 
TITLE. 
1. CHANGE of BY ExEecuTory ConTRACT oF SALE. 


A fire insurance policy contained a condition that “if any change other 
than by the death of an insured takes place in the interest, title or 
possession of the subject of insurance (except change of occupants 
without increase of hazard), whether by legal process or judgment, 
or by voluntary act of the insured, or otherwise, * * * the entire 
policy shall be void.” Ina suit upon such policy to recover for a loss 
by fire, it appeared that the plaintiffs. who were the sole owners of 
the insured dwelling house and premises, had, after the issuance of the 
policy, executed a written agreement to sell and convey the property 
in fee to their tenant, who was in possession, upon the payment of the 
stipulated price (a portion of which was then paid), and it was held 
that such acts caused a change in interest, title and possession of 
the subject of insurance sufficient to avoid the policy. 

y force of such contract and transfer of possession a complete transi- 
tion of the equitable and beneficial ownership from the vendors to 
the vendee was effected, subject only to the claim of the vendors for 
purchase money. Although the vendors thereafter still retained the 
legal title to the land, they held it as trustees for the vendee, who 
became the owner in equity. 


—Grunauer et al. vs. Westchester Fire Ins. Co., 197. 


2. ConTRACT oF SALE. 


A contract of sale not yet carried out is not a violation of the policy pro- 
vision requiring sole ownership to be in the insured. 

Where the occupant is in possession under an agreement that he will 
cut and convert certain timber into lumber and that he shall be en- 
titled to the conveyance of a certain portion when such conversion 
is completed, and certain advances and indebtedness settled, his re- 
lation is that of agent for the owner, not the vendee. His interest is 
remote and contingent. 

—National Fire Ins. Co vs. Three States Lumber Co., 126. 
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3. Conrract oF SALE. 


The policy provided that it should be void in case of change in the in- 
terest, title or possession of the subject of insurance. The title at the 
time of insuring was a fee simple. 

Held, That a subsequent contract of sale on which partial payment had 
been made, and under which the purchaser was given possession with- 
out pay or rent therefor though designated as a tenant, was a viola- 
tion of the policy which rendered it void. 

—Brighton Beach Racing Ass’n vs. Home Ins. Co., 474. 


4. CoNVEYANCE IN TRUST. 


The policy provided that it should be void if the interest of insured be 
other than sole and unconditional owner, or if the insured building 
be on ground not owned by insured in fee simple. Prior to the issue 
of the policy the insured owning the ground in fee had conveyed the 
property by deed absolute to a relative for a recited consideration, in 
order to defraud creditors, with a parol agreement that he should 
hold it for the use of insured and should convey title as the insured 
might direct. No consideration was actually paid. The relative af- 
terward conveyed similarly to the wife, with a like parol agreement, 
no actual consideration having been paid. Afterward, but before the 
date of the policy, the wife, under her parol agreement to convey, 
reconveyed to her husband in fee for a nominal recited consideration, 
none being actually paid; the deed, though signed and acknowledged 
by her, not containing her name in the operative part of it. 

Held, That the parol trust agreements were not within the statute of 
frauds, and are enforcible except as against rights of creditors. 

Held, That the omission of the grantor’s name in the operative part did 
not invalidate a deed otherwise formally sufficient. 

Held, That where the property was held in trust the conveyance by the 
wife was not invalid because the husband did not join. 

Held, That the fact that the property had been conveyed in trust to de- 
fraud creditors did not affect the title of insured so as to defeat the 
policy. 

—Insurance Co. of Tennessee vs. Waller, 830. 


5. Leasrp Grounp. 


The policy of standard form provided that it should be void if the building 
insured was on ground not owned by insured in fee simple. 

Held, That where the application was oral and the building, unknown to 
the agent or insurer, was on leased ground, the policy was void, and 
the case was not affected by the fact that insured had not read the 
policy and was ignorant of the provision. 

— Wyandotte Brewing Co. vs. Hartford Fire Ins. Co., 798. 


6. Lrasep Grounp—WaIveR—ENTIRE Conrract. 


A fire insurance policy for $3,000 issued January 21, 1903. for a gross pre 
mium, was apportioned upon a building, stock, office supplies, etc. 
Neither written application nor oral representation was made by the 
applicant, and no inauiries were made by the company. The policy, 
as delivered and retained, provided: “This policy * * *- shall be 
void * * * if the interest of the insured be other than uncondi- 
tional and sole ownership, or if the subiect of the insurance be a 
building on ground not owned by the insurer in fee simple.” 

The building stood on leased ground. A fire occurred August 21, 1903, 
and the loss was apportioned upon the building, stock, machinery, 
boiler and engine house. The company first learned that the building 
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stood on leased ground on September 16, 1903, and never offered or 
refused to return the premium which had been paid. The company 
became insolvent, and, in an action against the receivers the trial court 
denied the plaintiff any relief, but directed the receivers to return the 
premium. 

Held (1), That the provision with reference to ownership and title applied 
to the existing conditions. and not to future changes in title. 

It was incumbent upon the applicant to disclose the nature of his title. 

The insured, by accepting the policy in question, is charged with notice 
of its contents, and is bound by its conditions: McFarland vs. St. 
Paul, etc., Ins. Co., 46 Minn., 519. 

The company, by issuing the policy without inquiry, did not waive the 
conditions as to title and ownership: Collins vs. St. Paul, etc., Ins. 
Co., 44 Minn., 440. 

An insurance company cannot take advantage of a condition in its policy 
to avoid payment of a loss, when the facts which by its terms invali- 
date the policy were known to it or its agents when it issued the 
policy. But this rule has no application when the facts were not 
known. What is not known cannot be waived. 

When a policy of insurance never attaches, and no risk is assumed, the 
insured may recover back the premiums, unless he has been guilty of 
fraud, or the contract is illegal and he is in pari delicto. But the in- 
surer is not obliged to return, or offer to return, the premiums which 
have been paid voluntarily before notice of the fact that the policy is 
not in force, as a condition precedent to availing itself of its defense 
to an action on the policy. 

The contract is entire, and the increase of moral hazard, caused by the 
condition of the title to the land upon which the building stood, af- 
fected the entire property which was destroyed. 

—In re Millers’ § Mfrs.’ Ins. Co.—Lane et al. vs. Parsons, Rich § Co., 401. 


7. VENpDorR’s LIEN. 


One in possession under a conveyance of a title in fee is sole and uncon- 
ditional owner within the meaning of the policy, though under the 
law there was a vendor's lien for payments not yet made. 


Where a building remained unoccupied for more than ten days, contrary 
to a policy condition making it void in such case, but was afterward 
occupied at the time of fire, the policy was not avoided. 

—President, ete , of Ins. Co. of North America vs. Pitts, 805. 


See Benericrary 3; Mortcace; Wire's Portcy 5, 6, 7. 


TOTAL DISABILITY. See Accrpent 14. 
TOTAL LOSS. See Orner Insurance 4. 
UMPIRE. See Arsrrration 1. 


UNAUTHORIZED COMPANIES. 
INSURANCE BY. 


Although a state may prohibit contracts on the part of a foreign insurance 
company, without complying with the requirements of law. or its 
agents from soliciting business in the state; yet no statute is recog 
nized by which the Legislature may prohibit its citizens from entering 
into contracts insuring property within its boundaries. 


— Swing vs. Hill et al., 70. 
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UNAUTHORIZED INSURANCE. 
1. Wuat ConstitTuTEs. 


The statutes of Michigan prohibit foreign companies from doing business 
in the state without permission, and provide that where an act is done 
by a foreign corporation which is forbidden it shall not be author- 
ized to maintain an action founded upon such act. 


Held, That the issue of a policy on property within the state to a resident 
of that state by such foreign corporation upon an application for- 
warded to it by mail from a third state was such violation of the 
statutes that the receiver of the corporation cannot maintain an 
action to recover an assessment founded on the policy. 

Held, That under a general denial in such action the defense is available 
that the corporation had no authority to do business within the state. 

—Swing vs. Cameron et al., 736. 


2. WHEN PROCURED OUTSIDE THE STATE. 


Suit by the trustee for creditors of an insurance company of another state 
to collect assessments from citizens insured, which were included in a 
judgment against all policyholders by a court in such other state, is 
not transacting the business of insurance within the meaning of the 
statute of Mississippi. 

Where the company had no agent within the state and the policy was writ- 
ten in another state through insurance brokers in a sister state, who 
were applied to by the insured, the contract was one of such other 
state and was valid though the company was not authorized to do 
business within the state of Mississippi. 

Where the property is in the state and the insured is a citizen and pro- 
cures such insurance in another state, a statute which prohibits suit 
for the collection of the premiums is in violation of the Federal Con- 
stitution regarding due process of law. 

The statute of limitations does not begin to run regarding the contingent 
liability to assessment by policyholders of an insolvent mutual com- 
pany until the contingency is made absolute by the judgment of the 
court, which was necessary before suit could be brought. 

—Swing vs. B. E. Brister § Co. et al., 228. 


CANT. 
1. Acts or AGENT—LEx Loct. 


A policy provided that it should be void if it should remain vacant for 
ten days, “unless otherwise provided by agreement indorsed hereon.” 
The stamp affixed by the agent concealed the clause ‘unless other- 
wise,” etc. 

Held, That where the policy required to be countersigned by the agent 
in another state, it was governed by the laws of such state. 

Held, That the reoccupancy of the premises after a vacancy of ten days 
would not avoid forfeiture. 

Held, That the concealment affected by the stamp did not prevent the 
insured from knowing that the vacancy involved forfeiture. 

—Hardiman vs. Fire Ass’n of Philadelphia, 60. 


2. In Case oF STANDARD PoLicy—INCREASE OF RISK—WAIVER OF. 


The legislative enactment of 1895 (Laws 1895, p. 14, c. 18) prescribed a 
form for a standard policy of insurance, prohibited insurance com- 
panies doing business in this state from issuing policies of fire in- 
surance in any other form, and by section 3 (page 19) of the act 
expressly repealed all provisions of law inconsistent with the terms 
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of the policy thus enacted. This standard policy, by its terms, is 
declared void, if the premises become vacant by the removal of the 
owner or occupant, and so remain vacant for more than thirty days, 
without the assent of the company in writing or in print, irrespective 
of the question whether such vacancy materially increases the risk or 
not. This provision is clearly inconsistent with the statute of 1883, 
declaring that a change in the occupation of the property should not 
affect the policy unless it materially increased the risk. Held, That 
the earlier enactment of 1883 was expressly repealed by the terms of 
section 3, c. 18, p. 19, of the Laws of 1895. 


The question of material increase of the risk from vacancy or non-occu- 
pancy is not open, under the provisions of the standard policy itself, 
as prescribed by chapter 18, p. 14, of the Laws of 1895. 


Furthermore, in the case at bar these provisions of the standard policy 
relating to the vacancy of the premises are modified by the separate 
slip or rider attached to the policy, according to the general authority 
therefor given by section 4, c. 49, Rev. St. By this modified con- 
tract the parties definitely stipulated that the policy should be ren- 
dered void for vacancy or non-occupancy continued for more than 
ten days. This is the contract which the parties themselves made, 
and the court is not authorized to substitute for it another and a 
different contract which the parties did not make. 


In the case at bar the property insured, a set of connected farm buildings 
situated about one mile from Liberty Village, where the plaintiff 
resided, was destroyed by fire April 19, 1903. The house was not 
occupied by the plaintiff himself, but had been occupied by his 
tenant, Albert Turner, and his family. A stock of cattle, and also 
some hay and farming tools, the property of the plaintiff, were kept 
in the barn and cared for by Turner. On the 28th day of March, pre- 
ceding the fire, Turner hired a tenement in Liberty Village, and 
removed from the house in question sufficient furniture and goods 
to furnish it. On the 4th day of April. following, his wife and family 
moved into this tenement in Liberty Village, but he continued to pay 
rent for the plaintiff's house up to the time of the fire. He continued 
to work upon the farm pleasant days, leaving his family in the village 
in the morning, taking his dinner with him to the farm, and return- 
ing to his family in the village at night. Rainy days and Sundays he 
was not at the farm. On these days the stock was cared for by a 
neighbor, one Weed. Turner was not at the farm on the day of 
the fire; Weed caring for the stock on that day. He intended to 
return to the Knowlton place with his family in about two months. 


Held, That upon these facts the plaintiff's buildings, insured by the policy 
in suit, must be deemed to have become “personally unoccupied,” 
without the consent of the company, for more than ten days imme- 
diately preceding their destruction by fire. 


Subsequent to the date of the fire the defendant company sent to the 
plaintiff an “assessment card” for the twenty-eighth assessment made 
by the company, dated July 30, 1903, informing the plaintiff that the 
assessment on his premium note was $1, and requesting payment of 
the same. This general assessment covered eight losses that occurred 
prior to the fire, and ten that occurred after the fire. The plaintiff 
paid this sum of $1, assessed on his premium note, some time in 
August, 1903. The plaintiff contended that the acceptance by the 
defendant company of the plaintiff's proportional part of this assess- 
ment operated as a waiver of the forfeiture resulting from such non- 
occupancy. 

In two previous decisions of this court, questions of waiver were raised 
precisely analogous to that in the case at bar, and were decided ad- 
versely to the plaintiff's contention. In each of these cases the pro- 
visions of the charter of the company relating to membership, the 
obligation of every member to pay his proportion of all losses hap- 

Vou. XXXV —64. 
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pening during his connection with the company, and the existence 
of the lien on the buildings for the security of the deposit note, were 
in effect precisely identical with the statutory provisions in force at 
the date of the plaintiff’s policy in this suit. These authorities must 
be deemed decisive of the case at bar. ‘ 

the question of waiver, held, that the forfeiture resulting from the 
non-occupancy of the plaintiff's buildings was not waived by the com- 
pany in accepting payment of an assessment upon the plaintiff's pre- 
mium note under the circumstances stated. 

—Knowlton vs. Patrons’ Androscoggin Mut. Fire Ins. Co., 81. 


3. Ix Case oF UNFINISHED BUILDING —MEcHANICS’ PERMIT—AUTHORITY OF AGENT. 


A policy was issued by the local agent upon a building in course of con- 
struction which he was informed would not be occupied until a date 
subsequent to the loss. 

Held, That the building was not an “unoccupied building” within the 
meaning of a list of risks which the agent was prohibited from in- 
suring. 

Held, That the insured was bound to take notice that an agent author- 
ized to issue policies and collect premiums had no authority to orally 
change the clause of the contract relating to vacancy, but only by 
written or printed consent of the insurer, nor could he so change it 
on the ground of waiver through his knowledge of the facts. 

Held, That the policy having been issued and accepted became binding 
unless there was a breach of the condition or an increase of risk. 
Heid, That a permit for mechanics to work during thirty days prevented 
forfeiture from increase of risk during the period, but not from 

vacancy. 

Held, That vacancy by removal of the owner meant a permanent removal 
and entire abandonment of the house. 

Heid, That where there was no warranty or presumption of present or 
future occupation, parol evidence that the house was in course of 
erection was not inadmissible as contradicting the policy. 

Held, That the representations to the agent as to the construction and 
subsequent occupancy of the dwelling were material, and were in- 
corporated, though not expressed, in the policy under the statute, 
and the undertaking of the insured was simply as to the future occu- 
pancy as a dwelling. 

Held, That the building, never having been occupied, was not vacant and 
unoccupied after the expiration of the mechanics’ permit. Whether 
allowing the house to remain vacant after the mechanics left it was an 
increase of risk was for the jury. 

Where the agent at the time of insuring was notified that it would not be 
occupied until water had been introduced, evidence concerning the 
laying of a necessary water pipe in the street was admissible. 

Where no objection was raised during the trial that the suit was prema- 
ture, it could not be raised when the case was submitted to the jury. 

—AHarris vs. North American Ins. Co., 444. 


4. NEGLECT oF AGENT. 


The fact that insured was a stockholder in the company does not affect 
his right to recover for a loss. 

Where an agent having authority to do so was accustomed to attach 
written permits for vacancy, upon request, to a policy to which he 
had access, and negligently failed to so attach one as agreed, the 
policy may be reformed by inserting such a permit. 

— Mississippi Fire Ass'n vs. Stein, 809. 
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VENDOR'S LIEN. See Trtte 7. 


WAIVER. 

EVIDENCE OF, 
Forfeitures in insurance policies are never favored by the law, and the 
provisions of a contract that will so result are to be strictly construed. 
It is always open for the insured to show a waiver of the condition, or a 
course of conduct on the part of the insurer which gave him a just 


and reasonable ground to infer that a forfeiture would not be ex- 
acted. 


Waiver may arise by express language or by acts from which an intention 
to waive may be inferred, or from which a waiver follows as a legal 
result. 


—Graham et al. vs. Security Mut. Life Ins. Co., 92. 


WAREHOUSEMAN. 
INSURANCE BY—PRooFs oF Loss. 


The policy insured a transportation company as interest may appear on 
property of every description, their own or in their custody as ware- 
housemen, forwarders, carriers or otherwise in a certain freight house. 


Property of plaintiff shipped from a distant point had been placed in the 
warehouse some days before. He had for a long time been accus- 
tomed to ship goods by the company and to keep them in the freight 
house until sold, when they were delivered by the company on his 
order without additional charge. The policy provided that the in- 
sured, though it might not be liable for any loss, should, after a loss, 
notify the insurer who was insured thereby, and such notice should 
be conclusive upon the insurer. Two such statements were furnished 
the insurer, one setting forth that all the property named therein was 
insured; the other giving a list of property that may have been cov- 
ered. The plaintiff's property was included in the latter, but not the 
former. 

Held, That the insurer’s liability was not limited to property which they 
might name, but covered all property of the kind described in the 
warehouse, and plaintiff was entitled to recover. 

Held, That the statement submitted being an itemized statement of the 
articles lost by plaintiff was sufficient proof of loss. 


—Kellner vs. Fire Ass’n of Philadelphia, 502. 


WIFE’S POLICY. 
1. ASSIGNMENT AS COLLATERAL, 


The charter of a life company provided that a policy for the benefit of a 
wife or children should be paid on his death to the beneficiaries 
named, free from the debts of insured. 

Heid, That a policy provision that the insured may assign it with consent 
of the company was repugnant to the charter. The policy, when paid 
up, could not be assigned without consent of the beneficiaries. 

Held, That in the absence of any provision for a surrender of a paid-up 
policy, or for a loan upon it, the policy, after being paid up, could not 
be pledged by the insured to the company for a loan upon it under a 
stipulation that upon default in payment of the loan the policy should 
be surrendered to the company for cancellation at its surrender value 
in satisfaction of the debt. 


— Mut. Life Ins. Co. ve. Twyman et al., 46. 


2. CHANGE OF BENEFICIARY—ASSIGNMENT. 


A paid-up life policy payable to the wife and children of the insured, and 
providing that it could be assigned or the beneticiaries changed by 
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the insured with the consent of the company, was assigned by in- 
sured to the company as collateral for a loan, and the company 
was authorized to cancel it on non-payment of a loan. The charter 
of the company contained a provision similar to that of the statute of 
the state, that policies payable to wife and children were not liable for 
debts of insured, but should be paid to the beneficiaries free from 
such debts. 

Held, That the insured was entitled to effect the loan without the consent 
of the beneficiaries. 

Held, That on failure to pay the loan the company must resort to an equity 
court in order to enforce its rights against the policy, the stipulation 
regarding its cancellation was void. The net value of the policy 
must be determined according to the statute, and any surplus above 
the debt returned to the insured in cash or paid-up insurance. 

—Mutual Life Ins. Co. of Kentucky vs. Twyman et al., 514. 


3. CHANGE OF BENEFICIARY—ASSIGNMENT, 


The policy was payable to the wife, but provided that the insured, with 
consent of the company, might assign it or change the beneficiaries, 
or make any other change. 

Held, That the wife took no vested interest in the policy, and it was not 
subject to the Kentucky statute making a policy payable to a married 
woman inure to her separate use. 

Held, That the insured was entitled to assign it to the company as col- 
lateral for a loan, and subsequently to surrender it without the con- 
sent of the wife. 

—Crice vs. Illinois Life Ins. Co., 467. 


4. Errect oF Divorce. 


The statute of Missouri provides that in case of divorce a policy payable 
to the wife may be changed by the husband to designate another 
beneficiary. 

Held, That the statute is not retroactive and does not apply to policies 
issued before its passage, which would be in violation of the Consti- 
tution forbidding retrospective legislation or the impairment of con- 
tracts, nor does it apply to policies in which other persons, as the 
children, are named in connection with the wife. 

—Blum vs. New York Life Ins. Co. et al., 908. 


5. Tite To. 


Where the assured has voluntarily named a certain party as his wife and 
the beneficiary under his policy, an insurance company is not required 
to investigate the legality or the fact of marriage before payment; 
and where such payment is made in good faith and without notice, 
the company is not responsible for the proceeds of the policy, at the 
suit of the personal representative of the deceased. 

— Metropolitan Life Ins. Co. vs. Louisville Trust Co., 51. 


6. Trrie To ENDOWMENT IN CASE OF DIVORCE. 


A. effected a ‘twenty-year endowment” policy of insurance upon his life, 
payable in the event of his death within twenty years to B., his wile, 
but, if he lived, to himself at the end of twenty years. If B. died before 
the death of A., within the twenty years, the policy was payable to the 
personal representatives of A. 

During the pendency of divorce proceedings the parties signed a contract 
by which A. agreed that, if a divorce was granted to B., the court 
might award her certain specified property as alimony, and B. agreed 
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to relinquish to the defendant all claim to any of defendant’s property 
arising out of the relation of husband and wife. 

The divorce was granted, and in an action by A. to compel B. to relin- 
quish her interest in the insurance policy, held:— 

(a) That B. acquired a vested interest in the policy, which was not di- 
vested by the decree of divorce. 

(b) That her interest in the policy is her separate property, and not 
affected by the contract. 


— Wallace vs. Mutual Ben. Life Ins. Co. et al., 535. 


7. Trrue To INsuRANCcE Money. 


A policy payable to the wife, if living, otherwise to their children, is pay- 
able, in case of her previous death, to the child or children surviving, 
and to the issue of a deceased child that survived the wife. Upon 
the death of the wife the interest vested in her surviving children and 
upon one of the latter dying intestate passed to her personal repre- 
sentatives. 

— Michigan Mut. Life Ins. Co. vs. Basler et al., 12. 


See CoMPROMISE. 
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